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A.  D.  Baker  Company  v.  Cornelius. 

[No.  G,708.     Filed  January  25,  1911.] 

1.  Replevin. — Breach  of  Warranty, — Burden  of  Proof, — ^In  an  ac- 
tion in  replevin,  wherein  defendant  answered  that  the  property 
was  held  by  virtue  of  a  chattel  mortgage,  the  reply  being  that 
the  mortgage  was  executed  for  the  purchase  price  of  certain 
warranted  machinery  and  that  such  machinery  failed  to  comply 
with  the  warranty  and  was  worthless,  the  burden  is  upon  the 
plaintiff  to  prove  that  such  machinery  was  worthless  and  that  he 
returned  or  offered  to  return  it    p.  4. 

2.  Contracts. — Breach  of  Warranty.  —  Damages. — Rescission. — 
The  breach  of  a  warranty  does  not  ordinarily  give  a  party  tho 
right  to  rescind  an  executed  contract,  the  remedy  being  an  ac- 
tion for  damages  for  such  breach,  or  to  plead  such  breach  as  a 
counterclaim  in  an  action  for  the  recovery  of  the  contract  price, 
p.  4. 

3.  Contracts. — Breach  of  Warranty, — Rescission. — Where  a  con- 
tract provides  for  rescission  by  the  vendee  in  case  of  a  breach 
of  warranty,  the  vendee,  if  he  desires  to  rescind,  is  required  to 
abide  by  the  provisions  in  reference  to  rescission,  and,  failing 
therein,  he  may  sue  for  such  breach,  or  file  a  counterclaim 
therefor,    pp.  4, 5. 

4.  Contracts. — Breach  of  Warranty. — Answer. — In  an  action  for 
the  purchase  price  of  warranted  machinery,  an  answer  of  breach 
of  warranty,  to  be  complete,  must  show  that  the  damages  sus- 
tained were  equal  to  the  amount  sued  for,  or  that  the  machinery 
was  worthless  for  any  purpose,    p.  5. 
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5.  CoNTBACTs. — Rescission. — Evidence, — Under  a  contract  provid- 
ing that  If,  after  notice,  "any  part  of  the  machinery  cannot  be 
tnade  to  fill  the  warranty,  that  part  which  fails  shall  be  re- 
turned," evidence  showing  that  the  company's  agent  tried  to 
operate  the  machine  and  could  not,  and  that  the  company's  col- 
lectors were  told  that  the  vendee  would  not  keep  it  and  that 
they  could  take  it,  is  insufficient  to  show  a  rescission,    p.  5. 

6.  ContkacjTs. — Breach  of  Warranty, — Worthless  Machinery. — 
Evidence. — Evidence  that  certain  machinery  sold  was  worthless 
for  the  vendee's  purposes,  does  not  su[^>ort  a  finding  that  such 
machinery  was  worthless,    p.  6. 

7.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
set  aside  a  Judgment  on  the  ground  that  it  is  not  sustained  by 
the  evidence,  unless  there  is  a  total  failure  of  the  evidence  to 
prove  some  essential  fact    p.  7. 

Prom  the  Hamilton  Circuit  Court;  Ira  W.  Christian, 
Judge. 

Action  by  John  H.  Cornelius  against  the  A.  D.  Baker 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

P.  F.  Hoffman  and  William  Booth,  for  appellant. 
W.  S.  Christian  and  Fred  E.  Hines,  for  appellee. 

Lairy,  J. — Appellee  brought  an  action  of  replevin  for 
two  horses,  which  he  alleged  had  been  unlawfully  taken  and 
were  unlawfully  detained  by  appellant.  The  complaint  was 
in  the  ordinary  form.  Appellant  filed  an  answer  in  gen- 
eral denial,  and  also  an  answer  alleging  that  it  was  the 
owner  of  a  chattel  mortgage  executed  by  appellee  to  secure 
certain  promissory  notes  executed  by  appellee  to  appellant ; 
that  one  of  the  notes  was  due  and  unpaid ;  that  the  horses 
described  in  the  complaint  were  covered  by  the  chattel 
mortgage  referred  to  and  filed  as  an  exhibit  in  the  answer ; 
and  that  appellant  had  taken  and  held  said  horses  under 
and  by  virtue  of  the  chattel  mortgage. 

To  this  answer  appellee  filed  a  general  denial,  and  also 
a  special  reply,  in  which  he  alleged  that  the  chattel  mort- 
gage set  up  by  way  of  answer  was  given  to  secure  three 
notes  of  $400   each,   given   for  the   purchase  price   of   a 
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aixteen-horsepower  Baker  traction  engine,  one  jacket,  two 
injectors,  one  jar  pump  and  one  Mason  Kipp  oil  pump; 
that  said  machinery  was  purchased  under  a  written  con- 
tract, containing  a  warranty,  which  written  contract  and 
warranty  were  filed  as  an  exhibit  to  the  reply;  that  said 
engine  was  defective  in  material  and  construction,  did  not 
generate  sufiScient  power,  failed  to  comply  with  the  terms 
of  the  warranty,  and  was  wholly  worthless  for  any  purpose. 

The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and,  upon  request  of  appellee,  the  court  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon.  The  judgment  of  the  trial  court  was  in  favor  of 
appellee.  A  motion  for  a  new  trial  was  filed  and  overruled, 
and  this  ruling  is  assigned  as  error  in  this  court.  The  causes 
assigned  for  a  new  trial  are  that  the  decision  of  the  court 
is  not  sustained  by  sufficient  evidence,  and  is  contrary  to 
law. 

The  special  findings  are  too  lengthy  to  be  set  out  in  full, 
so  we  shall  refer  to  only  so  much  thereof  as  is  necessary  to 
an  understanding  of  the  question  presented  by  this  appeal. 
The  substance  of  the  court's  findings,  so  far  as  material 
to  the  questions  involved,  is  as  follows:  **That  on  July  16, 
1906,  appellee  mortgaged  to  appellant  the  personal  prop- 
erty described  in  the  complaint,  together  with  other  personal 
property;  that  said  mortgage  was  executed  to  secure  the 
payment  of  three  several  notes  of  $400  each,  which  notes 
were  given  as  evidence  of  the  purchase  price  of  said  trac- 
tion engine,  and  as  a  part  of  the  same  transaction  appellant 
executed  and  delivered  to  said  appellee  a  written  warranty, 
which  is  set  out  in  the  findings;  that  said  engine  failed  in 
many  particulars  to  comply  with  said  warranty,  and  ap- 
pellant, after  notice  and  proper  tests,  was  unable  to  make  it 
comply  with  said  warranty;  that  said  engine  was  worthless 
to  appellee  and  wholly  worthless  for  any  purpose;  that  ap- 
pellee, long  before  the  filing  of  his  complaint  herein,  offered 
to  return  said  engine  and  all  of  its  appurtenances  to  ap- 
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pellant,  offered  to  return  said  machinery  to  the  place  from 
^hich  he  had  received  it,  and  demanded  his  said  notes  and 
the  surrender  of  the  chattel  mortgage  hereinbefore  men- 
tioned; that  appellant  refused  to  receive  said  machinery, 
refused  to  deliver  up  said  chattel  mortgage  and  said 
purchase-money  notes,  and  demanded  that  appellee  retain 
said  engine." 

There  is  no  question  as  to  the  sufficiency  of  the  evidence 

to  support  the  findings,  except  as  to  the  findings  that  the 

machinery  was  of  no  value  for  any  purpose,  and  that 

1.  before  appellee  filed  his  complaint  he  offered  to  re- 
turn the  machinery  to  the  place  from  which  he  re- 
ceived it,  and  demanded  his  notes  and  mortgage.  Upon 
these  questions,  appellant  contends  there  is  a  total  failure  of 
proof.  The  burden  was  upon  plaintiff  to  establish  these 
facts,  and  if  they  were  necessary  to  a  recovery  by  him,  his 
failure  to  do  so  would  be  fatal,  and  the  judgment  should  be 
reversed. 

In  the  absence  of  fraud,  the  general  rule  is  that  a  breach 
of  warranty  does  not  give  rise  to  a  right  to  rescind  an  exe- 
cuted contract  by  the  party  affected  by  the  breach. 

2.  When  there  is  no  provision  in  the  contract  or  war- 
ranty for  a  return  of  the  property  in  case  of  breach, 

the  remedy  of  the  injured  party  is  to  sue  for  the  breach  of 
such  warranty,  or  he  may  set  it  up  by  way  of  counterclaim. 
Hoover  v.  Sidener  (1884),  98  Ind.  290;  Marsh  v.  Low 
(1876),  55  Ind.  271. 

In  the  warranty  set  up  by  way  of  reply  in  this  case, 

however,  there  was  a  provision  for  a  return  of  a  part  or  all 

of  the  machinery  in  the  event  it  could  not  be  made 

3.  to  comply  with  the  warranty.  Appellee,  therefore, 
had  two  remedies  in  case  of  a  failure  of  the  machin- 
ery to  comply  with  the  warranty.  After  making  the  tests 
and  giving  notice  to  the  seller,  as  provided  in  the  contract, 
if  the  machinery  could  not  be  made  to  comply  with  the  war- 
ranty, he  had  a  right  to  rescind  the  contract  in  the  manner 
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and  according  to  the  terms  therein  provided,  or  he  had  a 
right  to  retain  the  machinery  and  treat  the  contract  as  still 
subsisting,  and  sue  for  a  breach  of  the  warranty,  or,  in  case 
he  was  sued,  set  up  said  breach  as  a  defense.  When  a  breach 
of  warranty  is  pleaded  as  a  defense,  it  must  appear, 

4.  in  order  that  the  defense  may  be  complete,  that  the 
damages  occasioned  by  such  breach  are  equal  to  the 

cost  of  the  article  warranted,  or  that  the  article  is  of  no 
value  for  any  purpose.  Booker  v.  Goldsborough  (1873), 
44  Ind.  490;  Smith  v.  Borden  (1903),  160  Ind.  223;  La- 
Fayette  Agricultural  Works  v.  Phillips  (1874),  47  Ind. 
259. 

It  therefore  appears  that  it  was  necessary  for  appellee  to 
prove  either  that  he  had  rescinded  the  contract,  or  that 

the  machinery  was  of  no  value.     If  he  relied  upon 
3.    rescission,  it  was  necessary  for  him  to  show  such  acts 

on  his  part  as  constitute  a  substantial  compliance 
with  the  terms  of  rescission  provided  in  the  warranty.  The 
right  to  rescind  is  given  by  the  contract,  and  in  order  to 

avail  himself  of  that  right  appellee  must  show  that 

5.  he  has  substantially   complied  with  the  conditions 
stipulated  therein,  upon  which  that  right  depends. 

The  provision  of  the  warranty  with  reference  to  rescission 
is  as  follows: 

**If,  after  giving  notice  as  above  provided,  any  part 
of  the  machinery  cannot  be  made  to  fill  the  warranty, 
that  part  which  fails  shall  be  returned  immediately  by 
the  undersigned  to  the  place  where  it  was  received,  with 
the  option  of  the  company  either  to  furnish  another 
machine,  or  part,  in  place  of  the  machine,  or  part,  so 
returned,  which  shall  perform  the  work,  or  return  the 
money  and  notes  which  shall  have  been  received  by 
the  company  for  the  same,  and  thereby  rescind  the  con- 
tract to  that  extent,  or  the  whole,  as  the  case  may  be, 
and  be  released  from  any  further  liability  herein.  The 
failure  of  any  separate  machine,  or  any  part  thereof, 
shall  not  affect  the  contract  or  liability  of  the  purchaser 
for  any  other  separate  machine,  or  for  any  parts  of  such 
machine  as  are  not  defective," 
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We  find  no  evidence  tending  to  prove  that  appellee  at 
any  time  returned  or  offered  to  return  any  part  of  the 
engine  or  the  engine  as  a  whole,  or  that  he  ever  requested 
appellant  to  furnish  him  a  new  engine.  There  is  no  evi- 
dence that  appellee  ever  returned  the  engine  or  any  part 
of  it  to  the  place  where  he  received  it,  or  that  he  at  any 
time  requested  the  return  of  his  notes  and  mortgage.  Upon 
this  subject  appellee  testified  that  an  exi>ert  came  to  see 
the  engine  some  time  after  the  state  fair;  that  he  came 
over  to  where  appellee  was  hulling  clover  seed  at  Mr.  Bell's ; 
that  the  expert  said:  ^'I  have  seen  the  engine.  It  is  not 
any  good  until  it  is  worked  over  and  a  new  cylinder  put 
on  it."  Appellee  told  him  that  he  did  not  want  the  engine 
if  that  had  to  be  done.  Appellee  further  testified  that  on 
the  day  the  company's  representatives  came  to  get  their  pay 
for  the  engine,  he  told  them  he  would  not  keep  it ;  that  they 
could  have  the  engine.  This  is  the  most  favorable  evidence 
to  appellee  on  the  subject,  and  it  falls  far  short  of  showing 
such  acts  on  his  part  as  would  constitute  a  rescission  under 
the  terms  of  the  warranty. 

There  is  also  a  total  want  of  evidence  to  support  the  find- 
ing that  said  engine  was  wholly  worthless  for  any  purpose. 
The  testimony  on  this  question  most  favorable  to  ap- 

6.  pellee  was  that  of  appellee  himself,  in  which  he  said : 
"The  engine  was  not  worth  anything  to  me  for  the 
purpose  for  which  I  purchased  it."  This  is  not  equivalent 
to  saying  that  the  engine  was  of  no  value  for  any  purpose. 
Such  testimony  is  no  evidence  of  a  total  failure  of  consid- 
eration. Smith  V.  Borden,  supra;  LaFayette  Agricultural 
Works  V.  Phillips,  supra. 

In  the  case  of  Smith  v.  Borden,  supra,  the  Supreme  Court 
said :  *  *  It  may  be  conceded  in  this  case  that  were  it  not  for 
the  offer  to  return  the  machine  to  the  plaintiffs  which  the 
facts  show  the  defendant  made,  and  which  he  continues  to 
make  in  his  answer  in  question,  the  latter  would  be  bad  on 
demurrer,  as  the  averments  therein  that  the  wheel  is  utterly 
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worthless  for  any  purposes  for  which  it  was  purchased,  and 
IB  worthless  and  of  no  value  for  any  purpose  to  the  defend- 
ant, would  not  excuse  his  failure  to  return  or  ofEer  to  re- 
turn the  property  to  the  plaintiffs,  and  under  the  circum- 
stances the  answer  would  not  be  sufficient  as  a  defense  of  a 
total  failure  of  consideration  of  the  note  in  suit." 

This  court  is  reluctant  to  set  aside  the  finding  of  the  trial 

court  on  the  evidence.     We  recognize  the  well-established 

rule  that  this  court  will  not  weigh  conflicting  evi- 

7.  dence,  and  that  every  legitimate  inference  that  can 
be  drawn  from  the  evidence  will  be  indulged  in  favor 
of  the  trial  court.  We  have  considered  only  the  evidence 
favorable  to  appellee,  and  we  are  forced  to  the  conclusion 
that  the  parts  of  the  special  finding,  hereinbefore  referred  to, 
are  not  sustained  by  the  evidence,  and  that  the  facts  therein 
found  cannot  be  rightly  or  reasonably  inferred  from  any 
facts  proved. 

The  judgment  is  reversed,  with  directions  to  sustain  the 
motion  for  a  new  trial. 


Brier  v.  Mankey. 

[No.  63d3.    Filed  January  25,  1911.] 

1.  Affisal. — Joint  or  Several  Exceptions, — Demurrers, — ^An  excep- 
tion to  a  ruling  on  a  demurrer  to  several  paragraphs  of  a  com- 
plaint reciting  that  "the  court  being  duly  advised  in  the  prem- 
ises^ does  now  sustain  the  demurrers  to  each  of  the  first,  second 
and  third  paragraphs  of  plaintifTs  complaint,  to  which  ruling 
of  the  court  plaintiff,  by  counsel,  excepts,"  must  be  regarded  as 
several.  Hhryer  v.  Louisville^  cfc,  Traction  Co.,  35  Ind.  App.  641, 
owrruled.    p.  9. 

2.  Appkal. — Briefs. — Reversal, — ^Where  appellee  omits  from  his 
Mef  certain  aUeged  erroneous  rulings  presented  by  appellant, 
the  Appellate  Ck>urt  may  reverse  without  prejudice,    p.  0. 

3.  OowTRACTs. — Fraud, — Retention  of  Property, — Measure  of  Dam- 
ages,— Where  the  vendee  Is  defrauded  by  the  vendor  but  the 
vendee  retains  the  property  received,  the  measure  of  damages 
is  the  difference  between  the  actual  value  and  the  value  as  rep- 
resented; but  such  rule  of  law  is  applicable  only  as  a  guide  to 
the  jury  in  the  trial,    p.  12. 
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4.  (^ONTBACTs. — Miftrcprcsentations. — Complaint. — A  complaint  ai- 
legiug  that  defeudaut  represented  and  warranted  that  certain 
mules  were  eight  years  old,  when  In  fact  they  were,  respectively, 
eleven  and  twelve  years  old,  that  such  misrepresentathm  was 
made  with  intent  to  deceive  and  tliat  the  plaintiff,  who  was  ig- 
norant of  their  ages,  was  Induced  by  reason  of  such  misrepre- 
sentation to  pay  $21>5  therefor,  when  they  were  really  worth  only 
$105,  states  a  cause  of  action,    p.  12. 

5.  Pleading. — Complaint, — Sufficiency* — ^A  statement  of  facta  con- 
stituting a  cause  of  actfon,  sufficient  to  enable  a  person  of  com- 
mon uuderstandlng  to  know  what  Is  intended.  Is  sufficient    p.  13. 

C.  PaiNciPAL  AND  Agent. — Special. — Acts  outside  of  Actual  Aii- 
thority. — ^Hie  acts  of  a  special  agent  outside  of  his  actual  au- 
thority, in  tlie  absence  of  circumstances  giving  him  implied 
I)ower,  are  not  binding  upon  his  principal,    p.  13. 

7.  Pbincipal  and  Agent. — Sales. — Warranty  of  Quality. — Implied 
Powers. — An  agent  employed  merely  to  sell  and  deliver  mules 
has  no  implied  authority  to  bind  his  principal  by  a  warranty  of 
quality,  and  to  charge  the  principal  with  such  warranty,  author- 
ity In  fact  to  make  it  must  be  shown,    p.  13. 

8.  Contbacts. — Fraud. — Damages. — Action. — The  defrauded  party 
may  retain  the  goods  received  and  maintain  an  action  for  dam- 
ages suffered  by  reason  of  the  fraud,    p.  14. 

9.  Bales. — Principal  and  Agent. — Implied  Authority. — Fraud. — 
Where  a  vendor  advertised  a  sale  of  two  mules  ''eight  years 
old/'  and  emi)loyed  his  son  to  make  the  sale,  the  son's  repre- 
sentation, at  the  time  of  the  sale,  that  the  mules  were  eight 
years  old,  Instead  of  eleven  and  twelve,  their  true  ages,  and  hla 
deception  In  concealing,  by  unknown  means,  the  blindness  of  one 
ej-e  of  one  of  the  mules,  and  certain  other  defects,  are  chargeable 
to  such  vendor,    p.  14. 

From  Warren  Circuit  Court;  James  T.  Saunderson, 
Judge. 

Action  by  Solon  Brier  aprainst  John  Mankey.  Prom  a 
judgment  for  defendant,  plaintifE  appeals.    Reversed. 

Charles  R.  Milford,  for  appellant. 
McCabe  &  McCabe,  for  appellee. 

Myers,  C.  J. — Appellant  brought  this  action  against  ap- 
pellee to  recover  alleged  damages  sustained  on  account  of 
the  purchase  of  two  mules  at  a  public  sale  held  by  the  ap- 
pellee.   The  complaint  was  in  three  paragraphs,  to  each  of 
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which  a  demurrer  for  want  of  facts  was  sustained,  and  judg- 
ment was  rendered  in  favor  of  appellee,  and  against  ap- 
pellant for  costs. 

The  ruling  of  the  court  in  sustaining  a  demurrer  to  each 
of  said  paragraphs  is  assigned  as  error. 

Appellee  first  insists  that  appellant's  exception  to  the  rul- 
ing on  demurrers  was  joint,  and  therefore  if  either  para- 
graph of  the  complaint  was  insufficient  the  judgment 

1.  must  be  affirmed,  citing  Shrycr  v.  Louisville,  etc., 
Traction  Co.  (1905),  35  Ind.  App.  641.     But  since 

the  ruling  in  that  case,  which  was  expressly  made  to  rest 
upon  the  ruling  theretofore  made  by  the  Supreme  Court  in 
two  cases,  which  cases  have  since  been  disapproved  in  the 
cases  of  Whitesell  v.  Strickler  (1907),  167  Ind.  602,  119 
Am.  St.  524,  and  Honey  v.  Guillaume  (1909),  172  Ind.  552, 
the  case  of  Shryer  v.  Louisville,  etc,  Traction  Co.,  supra, 
is  no  longer  a  precedent,  and  on  that  point  it  is  now  over- 
ruled. The  record  shows  that  **the  court  being  duly  ad- 
vised in  the  premises,  does  now  sustain  the  demurrers  to 
each  of  the  first,  second  and  third  paragraphs  of  plaintiff's 
complaint,  to  which  ruling  of  the  court  plaintiff,  by  counsel, 
excepts."  The  exception  saved  by  appellant  in  this  case 
must  be  regarded  as  an  exception  taken  to  the  ruling  of  the 
court  in  sustaining  a  demurrer  to  each  of  the  paragraphs. 
Bessler  v.  Laughlin  (1907),  168  Ind.  38;  City  of  Decatur 
V.  McKean  (1906),  167  Ind.  249;  Honey  v.  Ouillaume,  su- 
pra; Quick  V.  Templin  (1908),  42  Ind.  App.  151;  United 
States  Cement  Co.  v.  Koch  (1908),  42  Ind.  App.  2ol;  John- 
son County  Sav.  Bank  v.  Kramer  (1908),  42  Ind.  App.  548. 
Appellee  has  presented  us  with  a  brief  in  support  of  the 
ruling  of  the  court  as  to  the  first  paragraph  of  the 

2.  complaint,  but  has  made  no  reference  to  the  ruling 
of  the  court  as  to  the  other  paragraphs.     For  this 

omission  on  the  part  of  appelleie,  we  would  be  authorized 
to  reverse  the  judgment  ''without  prejudice  to  either 
party.''    Miller  v.  Julian  (1904),  163  Ind.  582;  People's 
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Xat.  Bank  y.  State,  ex  reL  (1902),  159  Ind.  353.  Aasnining 
that  appellee  acted  in  good  faith  in  briefing  the  case  upon 
the  theory  of  a  joint  exception — and  to  revene  a  judgment 
for  the  failure  of  appellee  to  file  a  brief  is  a  matter  within 
the  discretion  of  the  court  {Cobe  v.  Malloy  [1909] ,  44  Lid. 
App.  8;  and  Wysong  v.  Sells  [1909],  44  Lid.  App.  238)— 
and  as  the  record  is  but  fourteen  pages  in  length,  we  have 
concluded  to  consider  all  of  the  paragraphs  upon  their 
merits. 

In  the  first  paragraph  of  the  complaint,  in  substance  it  ap- 
pears that  appellee  in  January,  1905,  was  the  owner  of  cer- 
tain personal  property",  including  two  muks,  located  in  War- 
ren county,  Indiana,  which  he  advertised  for  sale  at  public 
auction  on  a  certain  day,  and  said  sale  was  had  on  that  day ; 
that  prior  to  said  sale  he  gave  notice  thereof  in  the  news- 
papers published  in  said  county,  and  by  posters,  wherein  it 
was  stated  that  said  mules  were  eight  years  of  age,  when, 
in  fact,  they  were  respectively  of  the  age  of  eleven  and 
twelve  years ;  that  at  the  direction  of  appellee  said  sale  was 
in  charge  of  his  son,  who  had  full  charge  thereof,  and  fuU 
power  to  manage  and  control  it  as  he  deemed  best,  and  to 
make  such  terms  and  conditions  with  the  purchasers  as  he 
deemed  best  regarding  the  animals  and  property  so  sold; 
that  appellant  attended  said  sale,  and  appellee  by  his  said 
agent,  the  latter  having  full  authority  so  to  do,  warranted 
and  represented  to  appellant  that  each  of  said  mules  was 
only  eight  years  of  age ;  that  appellant  was  ignorant  of  the 
true  age  of  said  mules,  and  had  no  opportunity  then  and 
there  to  examine  them  and  determine  for  himself  the  fact 
as  to  their  age,  but  believing  and  relying  upon  said  state- 
ments he  was  thereby  induced  to  and  did  bid  for  and  pur- 
chase said  mules  at  and  for  the  price  of  $295;  that  said 
agent's  statement  regarding  the  age  of  said  mules  was  not 
true,  and  he  knew  it  was  not  true,  and  he  made  it  for  the 
purpose  of  deceiving  appellant  as  to  their  true  age;  ''that 
at  that  time  said  mules  were  not  worth  $295,  but  because 
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of  the  difference  in  age  alone  they  were  not  worth  to  exceed 
$195  at  the  time  they  were  purchased  as  aforesaid  by  plain- 
tiff of  defendant;  **that  appellant  by  reason  of  the  premises 
was  damaged  in  the  sum  of  $100,  for  which  he  demands 
judgment.  In  the  second  paragraph  the  same  facts  appear 
as  in  the  first,  with  the  additional  statement  that  the  twelve- 
year-old  mule  was  blind  in  one  eye  and  lame  in  one  fore 
foot,  and  that  the  eleven-year-old  mule  was  stringhalted  in 
one  hind  leg;  ^Hhat  at  said  sale  defendant,  by  said  agent, 
who  was  then  and  there  acting  in  the  line  and  scope  of  his 
agency,  caused  said  mules  to  be  handled,  driven,  led, 
walked  and  made  to  run  in  such  a  manner  as  to  cause  the 
true  condition  of  the  animals  to  be  concealed,  and  defen- 
dant, by  said  agent,  also  caused  certain  tricks,  deceptions 
and  artifices  to  be  used,  the  nature  of  which  plaintiff  does 
not  know  and  is  therefore  unable  to  describe,  but  which 
are  known  to  said  agent,"  and  which  were  thus  employed 
for  the  purpose  of  deceiving  the  bidders  for  said  mules  at 
said  sale,  including  this  appellant;  that  appellant  was  de- 
ceived thereby  as  to  the  true  condition  of  said  animals,  and 
caused  to  believe  them  to  be  sound  and  in  good  condition 
and  free  from  lameness,  blindness  and  the  defect  of  string- 
halt;  that  appellant  did  not  know  of  any  of  said  defects 
prior  to  his  purchase  of  said  mules,  nor  was  he  aware  of 
any  of  the  tricks  or  deceptions  employed  by  appellee 
through  his  said  agent;  ''that  said  mules,  by  reason  of  the 
defects  as  before  described  and  because  their  age  was 
greater  than  as  represented  and  warranted,  were  then  and 
there  worth  less  than  said  price  as  paid  for  them  by  plain- 
tiff in  the  sum  of  $140,  wherefore  plaintiff  has  been 
damaged,"  etc. 

The  third  paragraph  sets  up  practically  the  same  facts 
as  are  exhibited  in  the  first  and  second  paragraphs,  but  with 
more  care  in  its  preparation.  In  addition  it  is  alleged 
'Hhat  said  defects  in  said  animals,  of  blindness,  lameness 
and  the  disease  of  stringhalt,  were  not  patent  and  could 
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not  be  discovered  except  by  close,  careful  and  thorough  in- 
spection and  trial  of  said  animals,  by  persons  skilled  in 
buying  horses  and  mules  and  having  a  thorough  knowledge 
of  the  manner  and  method  of  detecting  defects  and  diseases 
in  them."  Appellant  denies  any  knowledge  of  such  defects, 
and  alleges  that  he  was  deceived  by  the  tricks  or  deception 
used  by  appellee,  through  his  said  agent,  by  the  manner 
in  which  said  animals  were  handled,  and  that  he  was  there- 
by induced  to  bid  for  them.  He  further  alleges  **that  said 
mules,  by  reason  of  their  defects,  as  before  described,  and 
because  of  said  misrepresentation  as  to  their  ages,  were  then 
and  there  worth  only  $150;  that  by  reason  of  the  premises 
plaintiff  has  been  damaged." 

The  objections  urged  by  appellee  to  the  first  paragraph 

apply  with  equal  force  to  each  of  the  other  paragraphs  of 

the  complaint.    He  first  contends  that  the  complaint 

3.  proceeds  upon  an  erroneous  theory  as  to  the  measure 
of  damages.     On  this  question  he  asserts  that  in  a 

case  like  the  one  before  us  the  proper  measure  of  damages, 
where  the  purchaser  retains  the  property,  is  the  difference 
between  the  actual  value  of  the  property  at  the  time  of  the 
sale  and  its  value  had  the  property  been  as  represented. 
This  statement  of  the  law  is  correct.  Nysewander  v.  Low- 
man  (1890),  124  Ind.  584.  But  as  we  see  this  case,  the 
proposition  announced  by  appellee  is  more  properly  appli- 
cable to  the  proof,  as  a  guide  for  the  jury  in  fixing  the 
amount  of  damage.  Oray  v.  Etch  (1858),  10  Ind.  430; 
Doran  v.  Eaton  (1889),  40  Minn.  35.  While  it  does  not 
necessarily  follow  from  the  fact  that  the  animals 

4.  were  worth  only  $195,  that  they  would  have  been 
worth  more  had  they  been  as  represented,  yet  this 

fact,  in  connection  with  the  facts  that  appellant  was  induced 
to  bid  and  pay  therefor  $295  by  reason  of  a  certain  misrep- 
resentation and  that  he  was  thereby  damaged  in  a  sum 
stated,  warrants  us  in  holding  each  paragraph  in  this  par- 
ticular sufficient  to  require  an  answer. 
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It  is  also  insisted  that  the  facts  show  that  said  sale  was 
in  the  hands  of  a  special  agent  for  the  purpose  of  selling 
the  property,  and,  this  heing  true,  such  agent  was  without 
authority  to  warrant  the  quality  of  the  animals  on  be- 
half of  his  principal. 

It  is  provided  by  statute  that  a  statement  of  the  facts 
constituting  a  cause  of  action,  in  plain  and  concise  lan- 
guage, and  in  such  manner  as  to  enable  a  person 

5.  of  common  understanding  to  know  what  is  intended, 
must  be  regarded  as  sufficient.     §343  Bums  1908, 

cl.  2,  §338  R.  S.  1881. 

The  law  applicable  to  that  class  of  persons  known  as 

special  agents  is  no  longer  in  doubt,  and  if  we  regard  the 

alleged  agent  in  this  case  as  belonging  to  that  class, 

6.  then  his  rightful  acts  and  authority  in  the  premises 
to  bind  his  principal  would  be  circumscribed  by  the 

authority  conferred  upon  him  by  his  principal,  and  all  other 
acts  would  be  mere  nullities  so  far  as  his  principal  is  con- 
cerned. In  such  cases  the  general  rule  requires  a  party 
dealing  with  such  agent,  in  the  absence  of  circumstances 
giving  him  implied  power,  to  ascertain  the  extent  of  his 
authority,  and  if  he  does  not,  he  must  abide  the  conse- 
quences. Story,  Agency  (9th  ed.)  §126;  1  Clark  &  Skyles, 
Agency  §242. 

The  authors  in  1  Clark  &  Skyles,  Agency  p.  570,  make 

the  general  observation  following:   **Any  verbal  statements 

and  representations  of  an  agent  having  authority  to 

7.  sell,  and  made  at  the  time  of  selling  personalty,  and 
constituting  an  incident  in,   or  inducement  to   the 

trade,  which  amount  to  a  warranty  of  any  quality  in  the 
thing  sold,  will  bind  the  principal."  But  in  a  case  like 
the  one  before  us,  we  think  the  better  rule  is  that  '*  where 
the  agent  is  employed  by  a  private  person  only  as  a  special 
agent  to  sell  and  deliver  the  horse,  he  is  not  authorized  to 
bind  his  employer  by  a  warranty  of  quality,  and  to  do  so, 
authority  in  fact  must  be  shown."     See,  also  1  Clark  & 
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Skyles,  Agency  p.  571;  Court  v.  Snyder  (1891),  2  Ind. 
App.  440,  50  Am.  St.  247. 

Appellant  in  this  ease  proceeded  upon  the  theory  of 

fraud  and  deceit  practiced  npon  him  by  appellee,  and  by 

one  with  authority  from  appellee  so  to  do,  to  his 

8.  damage.     In  such  cases  the  law  authorizes  such  de- 
frauded party  to  retain  that  which  he  received,  and 

to  maintain  an  action  for  the  damages  suffered  by  reason  of 
the  fraud  practiced  by  the  seller.    Love  v.  Oldham  (1864), 
22  Ind.  51.    Appellee  was  the  owner  of  the  mules  in  ques- 
tion.   Appellant  alleges,  in  effect,  that  appellee,  by 

9.  his  agent,  authorized  so  to  do,  misrepresented  the 
mules  to  him  for  the  purpose  of  inducing  him  to  bid 

for  and  purchase  them  at  a  price  largely  in  excess  of  their 
true  value.  The  alleged  agent  had  authority  to  sell.  It  is 
alleged  that  the  misrepresentation  was  made  and  the  de> 
ceitful  practices  were  committed  while  the  agent  was  ac- 
tually selling  the  animals.  It  must  be  conceded  that  ap- 
pellee, as  owner  of  the  animals,  had  the  right  to  warrant 
their  quality,  and  to  bind  himself  by  such  warranty. 
Therefore  if  appellee  had  this  right,  as  owner,  we  see  no 
good  reason  why  he  might  not  do  the  same  thing  by  an 
agent,  for  it  is  quite  elementary  that  **  whenever  a  person 
has  a  power  as  owner,  or  in  his  own  right,  to  do  a  thing, 
he  may  do  it  by  an  agent."    Story,  Agency  (9th  ed.)  §6. 

We  next  inquire  what  authority,  if  any,  did  appellee, 
either  expressly  or  impliedly,  confer  upon  his  agent?  This 
question  is  to  be  answered  from  the  pleaded  facts  measured 
by  the  rules  of  pleading.  Looking  to  each  of  the  para- 
graphs, we  find  that  the  ages  of  the  animals  were  misrepre- 
sented, not  only  by  appellee  in  the  way  of  public  advertise- 
ments, but  it  is  alleged  **that  the  defendant  by  his  agent" 
also  made  the  same  representation  to  this  appellant.  In 
the  case  of  Oray  v.  Rich,  supra,  it  was  said:  '*If  the  de- 
fendant agreed  to  sell  the  plaintiff  a  certain  article  of  prop- 
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erty  to  be  of  a  particular  description,  to  wit,  eight  years 
old,  for  a  fixed  price,  the  plaintiff  had  a  right  to  expect  it 
to  be  of  that  age;  for  it  was  one  of  those  facts,  where  re- 
liance must,  to  some  considerable  extent,  be  placed  upon 
the  representations  of  the  owner;  and  if  he  fraudulently 
deceived  the  purchaser,  as  averred,  he  must  be  willing  to 
respond  in  such  damages  as  resulted." 

In  addition  to  the  allegation  that  appellee,  by  his  agent, 
did  the  things  charged  as  fraudulent  and  deceitful,  it  ap- 
pears that  said  agent  represented  appellee  in  the  business 
jrenerally  connected  with  the  public  sale  of  the  property 
in  question,  including  the  exhibiting  of  the  animals  to  pro- 
spective purchasers,  and  that  appellant  had  no  opportunity 
to  examine  them  for  himself  until  after  the  sale.  From 
these  facts  and  others  appearing  in  each  of  the  several 
pleadings,  we  think  it  sufficiently  appears  that  the  agent, 
at  the  time  of  the  doing  of  the  things  and  acts  charged, 
was  engaged  in  carrying  out  his  principal's  business,  pur- 
suant to  his  real  or  apparent  agency. 

In  this  case  it  seems  to  us  that  the  facts,  although  awk- 
wardly pleaded,  show  that  said  agent  was  merely  carrying 
out  and  communicating  to  the  purchasers  the  will  and 
scheme  of  appellee ;  and,  if  this  be  true,  it  does  not  follow 
that  the  agent  was  acting  upon  his  own  initiative,  but  with 
authority  from  appellee  to  do  the  acts  and  make  the  dec- 
laration charged  in  the  complaint.  For  in  all  the  princi- 
pal allegations  charging  misconduct  the  form  used  is, 
"that  defendant  by  his  agent,"  did,  etc.  If  the  agent  was 
in  fact  acting  under  instructions  from  appellee,  then  it  can- 
not be  said  that  appellee  was  no  more  than  silent  and  en- 
titled to  protection.  If  he  be  more  than  silent,  either  by 
acts,  words  or  studied  efforts  to  prevent  others  from  learn- 
ing the  facts  then  known  to  him,  which  would  lessen  the 
value  of  the  property  he  would  sell,  then  the  transaction 
would  be  tainted  with  fraud,  and  the  purchaser  entitled 
to  his  remedy.    The  demurrers  should  have  been  overruled. 
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Judgment  reversed,  and  cause  remanded  with  instructions 
to  overrule  the  demurrer  to  each  paragraph  of  the  com- 
plaint, and  for  other  proceedings  not  inconsistent  with 
this  opinion. 


MOREY  ET  AL.  V.   TeBRE  HaUTE  TrACTION  AND 

Light  Company  et  al. 

[Xo.  7,22a     Filed  January  25,  1911.1 

1.  Contracts* — Confttruction. — Wortls. — All  words  used  hi  a  con- 
tract sboDld  be  given  eflfect,  where  possible,    p.  22. 

2.  Contracts. — Intent. — Mistake. — In  the  absence  of  a  mistal^e 
in  the  language  of  a  contract,  the  iutout,  as  gathered  from  such 
contract,  will  be  enforced,    p.  23. 

o.  Contracts. — Construction,  —  Sentences.  —  The  sentences  in  a 
contract  should  be  construed  together,  giving  all  their  proper 
weight    p.  23. 

4.  Contracts. — Railroad  Construction. — A  contract  reciting  that 
"the  buyers  [of  a  franchisel  agree  that  they  ♦  ♦  ♦  w^ill  ♦ 
♦  ♦  construct  an  electric  street  railroad  line  to,  within  and 
into  contiguous  territory  beyond  said  city  of  Clinton,  and  also 
an  electric  interurban  railroad  between  and  connecting  the  city 
of  Terre  Haute  and  the  city  of  Clinton.  And  it  is  the  intention 
of  said  buyers  to  construct  an  electric  railway  line  from  said 
city  of  Clinton  ♦  ♦  ♦  to  and  through  the  town  of  Dana," 
obligates  such  buyers  to  build  such  line  from  Terre  Haute 
**to,  within  and  into  contiguous  territory  beyond  said  city  of 
Clinton,"  but  not  to  Dana.    p.  23. 

5.  Specific  Performance. — Construction  of  Electric  Railroads. — 
Contracts. — A  contract  to  "construct  an  electric  street  railroad 
line  to,  within  and  Into  contiguous  territory  beyond  said  city 
of  Clinton"  cannot  be  specifically  enforced,  being  too  indefinite 
in  its  terms,    p.  25. 

6.  Specific  Performance. — Construction  of  Railroads. — Ordinarily, 
the  courts  will  not  decree  the  specific  performance  of  a  con- 
tract for  the  construction  of  a  railroad,    p.  28. 

7.  Appeal. — Joint  Assignments  of  Error. — Several  Exceptions. — 
Where  separate  exceptions  are  taken  to  the  court's  rulings  on 
separate  and  several  demurrers  by  different  parties,  a  joint  as- 
signment of  errors,  on  appeal,  presents  no  question,    p.  29. 

Prom  Vermillion  Circuit  Court ;  Oould  O.  Rheuhy,  Judge. 
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Suit  by  William  L.  Morey  and  others  against  the  Terre 
Haute  Traction  and  Light  Company  and  another.  From  a 
judgment  for  defendants,  plaintiffs  appeal.    Affirmed. 

Frank  B.  Miller,  Joshua  Jump  and  Paul  N.  Bogart,  for 
api>ellants. 
Lamb,  Beasley  &  Sawyer,  for  appellees. 

HoTTEL,  J. — ^This  was  a  suit  instituted  by  appellants  in 
the  Vermillion  Circuit  Court  to  procure  a  decree  of  the 
court  against  appellees,  and  each  of  them,  directing  them 
specifically  to  carry  out  and  perform  certain  covenants  and 
agreements  which  appellants  in  their  complaint  allege  are 
contained  in  a  certain  instrument  of  assignment  in  which 
all  the  appellants,  except  said  city  of  Clinton,  assigned  cer- 
tain franchise  rights  which  had  been  conferred  upon  them 
by  their  coappellant,  said  city  of  Clinton. 

The  theory  of  the  complaint  and  the  contention  of  ap- 
pellants' counsel  are  that  the  covenants  contained  in  the 
contract  of  assignment  are  binding  upon  and  should  be  en- 
forced against  appellees.  The  complaint  is  in  four  para- 
graphs. To  each  paragraph  of  the  complaint  each  defend- 
ant filed  a  separate  and  several  demurrer,  which  was  sus- 
tained by  the  court,  to  which  rulings  of  the  court  appellants, 
and  each  of  them,  at  the  time  severally  and  separately  ex- 
cepted. Appellants  declined  to  plead  further,  and  elected 
to  stand  upon  their  complaint,  and  the  court  rendered 
judgment  on  said  rulings  for  appellees  as  on  default,  and 
adjudged  that  appellants  recover  nothing  from  appellees 
by  reason  of  their  suit,  and  that  appellees  recover  from  ap- 
pellants the  costs  of  the  suit.  From  this  judj^ncnt  the  ap- 
peal is  taken,  and  appellants  jointly  assign  errors,  in  sub- 
stance, as  follows:  Plaintiffs  William  L.  Morey,  Frank  L. 
Swinehart,  William  Kelley,  David  McBeth,  Samuel  J.  Hall, 
John  Harlan,  James  Osborn  and  the  city  of  Clinton,  In- 
diana, say  that  there  is  manifest  error  in  the  judgment  and 
proceedings  of  the  Vermillion  Circuit  Court  in  this  cause, 

Vol.  47—2 
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in  this:  The  court  erred  in  sustaining  the  separate  and 
several  demurrer  of  defendant  Terre  Haute  Traction  and 
Light  Company  to  the  first,  second,  third  and  fourth  para- 
graphs of  plaintiffs'  complaint;  and  in  sustaining  the  sep- 
arate and  several  demurrer  of  defendant  Terre  Haute,  In- 
dianapolis and  Eastern  Traction  Company  to  the  first,  sec- 
ond, third  and  fourth  paragraphs  of  plaintiffis'  complaint. 

The  suflSciency  of  the  complaint  to  withstand  a  demurrer 
for  want  of  facts  ia  the  only  question  presented  by  this  ap- 
peal. 

The  complaint  and  the  instrument  of  assignment  upon 
which  each  paragraph  is  based  are  lengthy,  and  counsel  for 
appellants,  in  their  brief,  have  made  a  fair  and  concise 
statement  of  the  facts  contained  in  each  paragraph,  which 
counsel  for  appellees  admit  to  be  correct,  and  we  adopt  the 
substance  of  it  for  the  purposes  of  this  opinion.  On  July 
21,  1902,  the  common  council  of  the  city  of  Clinton  passed 
an  ordinance  granting  to  William  L.  Morey,  Frank  L. 
Swinehart,  William  Kelley,  David  McBeth,  Samuel  J.  Hall, 
John  Harlan  and  James  Osborn  (the  first  four  of  whom  re- 
side in  the  city  of  Clinton,  and  the  last  three  of  whom  reside 
in  or  near  the  town  of  Dana,  Vermillion  county,  Indiana) 
a  franchise  to  construct,  maintain  and  operate  an  electric 
railway  in  certain  streets  of  the  city  of  Clinton.  This  or- 
dinance is  made  a  part  of  each  paragraph  of  the  complaint 
as  exhibit  A.  On  August  26,  1902,  said  plaintiffs,  by  a 
certain  instrument  in  writing,  which  is  made  a  part  of 
each  paragraph  of  the  complaint  as  exhibit  B,  sold  and 
transferred  all  the  rights  conferred  upon  them  by  such 
ordinance  to  Charles  A.  Stone  and  Edwin  S.  Webster,  their 
successors,  grantees  and  assigns.  Said  contract  of  assign- 
ment contained  after  the  granting  clause,  the  following 
provision : 

**In  consideration  of  the  foregoing  sale,  transfer,  as- 
signment and  conveyance,  the  buyers  agree  that  they, 
their  successors    grantees  and  assigns  will,  within  the 
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time  prescribed  by  such  ordinance  [within  twenty-four 
months  from  July  21,  1902],  construct  an  electric  street 
railroad  line  to,  within  and  into  contiguous  territory  be- 
yond said  city  of  Clinton,  and  also  an  electric  interurban 
railroad  between  and  connecting  the  city  of  Terre  Haute 
and  the  city  of  Clinton.  And  it  is  the  intention  of  said 
buyers  to  construct  an  electric  railway  line  from  said 
city  of  Clinton,  north  and  northwest  toward  the  city  of 
Danville,  Illinois,  to  and  through  the  town  of  Dana, 
Vermillion  county." 

Said  Charles  A.  Stone  and  Edwin  S.  Webster,  by  an  in- 
strument in  writing,  subsequently  transferred  and  assigned 
all  said  franchise  rights  to  George  E.  Bruorton,  and  said 
Bruorton,  his  wife  joining,  by  an  instrument  in  writing, 
subsequently  transferred  said  rights  to  the  Terre  Haute 
Electric  Traction  Company,  an  Indiana  corporation,  which 
company,  by  proper  proceedings,  later  changed  its  name 
to  Terre  Haute  Traction  and  Light  Company,  one  of  the 
appellees  in  this  cause.  Said  Terre  Haute  Traction  and 
Light  Company,  by  an  instrument  in  writing,  subsequently 
leased  and  assigned  to  defendant  Terre  Haute,  Indianapo- 
lis and  Eastern  Traction  Company,  for  999  years,  all  the 
rights,  franchises,  etc.,  given  and  granted  by  said  city  of 
Clinton  by  ordinance  as  aforesaid,  in  which  instrument  of 
lease  and  assignment  said  Terre  Haute,  Indianapolis  and 
Eastern  Traction  Company  agreed  and  covenanted  to  as- 
sume and  fulfil  all  obligations  and  contracts  obligatory 
and  binding  on  said  Terre  Haute  Traction  and  Light  Com- 
pany. Plaintiffs  Morey,  Kelley,  Swinehart  and  McBeth 
reside  in  and  own  real  estate  and  other  property  in  the 
city  of  Clinton,  the  value  of  which  would  be  materially 
increased  and  benefited  by  the  performance  of  the  cove- 
nants and  agreements  contained  in  said  transfer  and  as- 
signment to  said  Stone  and  Webster,  and  are  otherwise 
pecuniarily  interested  in  the  fulfilment  of  the  covenants 
and  agreements  contained  in  said  contract  of  assignment 
by  them  aud  others  to  said  Stone  and  Webster.    Plaintiffs, 
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Hall,  Harlan  and  Osborn  reside  and  own  real  estate  in  or 
near  said  town  of  Dana,  the  value  of  which  would  be  ma- 
terially increased  and  benefited  by  the  performance  of  the 
covenants  and  agreements  contained  in  said  transfer  and 
assignment  to  said  Stone  and  Webster,  and  are  otherwise 
pecuniarily  interested  in  the  fulfilment  of  the  covenants 
and  agreements  contained  in  said  contract  of  assignment 
to  said  Stone  and  Webster.  The  city  of  Clinton,  an  ap- 
pellee herein,  is  greatly  and  pecuniarily  interested  in,  and 
would  be  greatly  and  pecuniarily  benefited  by,  the  perform- 
ance of  the  covenants  and  agreements  contained  in  said 
contract  of  assignment  to  said  Stone  and  Webster. 

It  will  be  observed  that  the  statement  contains  but  one 
provision  of  the  instrument  of  assignment,  but  inasmuch  as 
it  is  conceded  that  this  provision  is  the  only  one  involved  in 
determining  the  questions  raised  upon  the  demurrer  to  the 
several  paragraphs  of  complaint,  it  will  be  unnecessary  to 
copy  further  from  this  assignment. 

We  think,  however,  that  one  paragraph  of  the  ordinance 
passed  by  the  city  of  Clinton,  which  is  made  part  of  each 
paragraph  of  complaint,  is  necessary  to  a  perfect  under- 
standing and  interpretation  of  this  assignment,  and  we 
therefore  quote  section  three  of  the  ordinance,  which  is  as 
follows : 

**The  term  of  this  grant,  franchise  and  the  authority 
to  use  said  streets  shall  be  for  a  period  of  fifty  years 
from  the  passage  of  this  ordinance,  provided  that  the 
construction  of  said  street  railroad  line  in  said  city  shall 
be  commenced  within  twelve  months  from  the  date  of  the 
passage  of  this  ordinance,  and  the  same  shall  be  com- 
pleted and  in  operation  within  twenty-four  months  from 
the  passage  of  this  ordinance,  otherwise  this  grant, 
authority  and  franchise  shall  become  and  be  void  and  of 
no  effect  whatever.*' 

We  have  given  the  facts  common  to  each  paragraph  of 
complaint.  It  is  also  conceded  that  the  several  paragraphs 
differ  in  respect  to  the  facts  alleged  therein  and  the  respec- 
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live  theories  upon  which  they  are  predicated.  The  first 
paragraph  is  based  upon  the  theory  that  the  covenant  and 
agreement  of  Stone  and  Webster  is  a  covenant  and  agree- 
ment to  build,  within  the  time  specified,  an  electric  rail- 
way line  from  said  city  of  Clinton  toward  the  city  of  Dan- 
ville, Illinois,  to  and  through  the  town  of  Dana.  It  further 
alleges  a  breach  of  such  covenant  on  the  part  of  appellees 
and  demands  made,  and  concludes  with  prayer  that  appel- 
lees and  each  of  them  be  ordered  by  the  court  specifically 
to  perform  such  covenants  and  agreements,  and  for  all  other 
proper  relief. 

The  second  paragraph  of  complaint  contains  the  same  al- 
legations as  the  first,  and  is  substantially  identical  there- 
with, except  as  to  the  allegations  of  the  covenant  and 
agreement  in  the  contract  of  assignment  relative  to  the 
building  of  the  electric  line.  The  theory  of  the  second  para- 
graph is  that  the  covenant  and  agreement  with  Stone  and 
Webster  was  that  they  should  "construct  an  electric  street 
railroad  line  to,  within  and  into  contiguous  territory  be- 
yond said  city  of  Clinton,"  and  not  that  they  should  ** con- 
struct an  electric  railway  line  from  said  city  of  Clinton, 
north  and  northwest,  toward  said  city  of  Danville,  Illinois, 
to  and  through  the  town  of  Dana,  Vermillion  county,"  as 
the  first  paragraph  alleges,  and  the  prayer  in  said  second 
paragraph  is  for  an  order  and  decree  of  the  court  directing 
the  specific  performance  of  said  covenant  as  so  set  out  in 
said  second  paragraph. 

The  third  paragraph  of  the  complaint  is  practically  the 
same  as  the  first,  and  proceeds  upon  the  same  theory  as  to 
the  effect  of  the  covenant  and  agreement,  and  is  in  all  re- 
spects identical  with  the  first,  except  that  it  contains  addi- 
tional allegations  which  charge  that  at  the  time  said  Stone 
and  Webster  received  the  assignment  from  Morey  and  his 
coappellants,  at  the  time  they  assigned  it  to  said  Bruorton, 
and  at  the  time  said  Bruorton  and  wife  assigned  it  to  the 
Terre    Haute    Electric    Traction    Company,    neither    said 
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Stone,  Webster,  Bruorton,  or  the  latter  *s  wife,  had  at  any 
time  any  beneficial  interest  in  the  franchise  to  and  rights 
in  said  streets  of  said  city  of  Clinton,  but  that  they  and 
each  of  them  acted  wholly  as  agents  for  or  incorporators 
of  said  Terre  Haute  Electric  Traction  Company. 

The  fourth  paragraph  of  the  complaint  is  based  on  the 
same  theory  as  to  the  effect  of  the  covenant  and  agreement 
contained  in  the  instrument  of  assignment  as  the  second 
paragraph,  and  in  other  respects  is  practically  identical  with 
the  first,  except  that  it  contains  the  other  and  further  allega- 
tions contained  in  the  third  paragraph  of  the  complaint,  as 
before  shown. 

Does  the  first  paragraph  of  complaint  state  sufficient 
facts,  and  is  the  theory  upon  which  it  is  based  supported 
by  the  instrument  of  assignment  made  part  thereof  f 
Counsel  very  earnestly  insist  that  this  theory  of  the  com- 
plaint is  consistent  with  and  upheld  by  the  terms  of  the 
assignment  itself,  and  that  the  complaint  upon  this  theory 
was  sufficient,  and  that  the  relief  therein  prayed  should 
have  been  granted.  To  support  this  contention,  counsel 
have  cited  numerous  authorities,  which  evidence  much  re- 
search upon  the  questions  involved.  We  are  met  at  the  out- 
set with  a  line  of  authorities  which  iippellants'  counsel  cite, 
which  we  think  controlling,  that  makes  impossible  the  con- 
struction placed  upon  the  instrument  of  assignment  con- 
tended for  by  counsel,  and  upon  which  their  theory  of 
complaint  is  predicated. 

The  principles  declared  in  this  line  of  authorities,  as 

stated  in  appellants'  brief,  are  as  follows:    **  (a)  Force  and 

effect  should  be  given  to  all  the  words  employed  by 

1.    the  parties  in  a  contract,  wherever  that  is  possible. 

Beach,  Contracts  §711 ;  17  Am.  and  Eng.  Ency.  Law 

(2d  ed.)  7,  and  cases  cited;  Mittel  v.  Karl  [1890],  133  III. 

65,  24  N.  E.  553,  8  L.  R.  A.  655 ;  Indiana,  etc.,  OU  Co.  v. 

Grainger  [1904],  33  Ind.  App.  559.     (b)   In  the  absence 
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of  any  averment  or  proof  of  a  mistake  in  the  lan- 

2.  guage  of  a  contract,  the  intent,  as  gathered  from 
such  contract,  will  be  enforced.     Beard  v.  Lofton 

[1885],  102  Ind.  408;  Witty  v.  Michigan  Mut.  Life  Ins.  Co. 

[1890],  123  Ind.  411,  8  L.  R.  A.  365,  18  Am.  St.  327; 

Skenck  v.  Stahl  [1905],  35  Ind.  App.  493.     (c)     A  single 

sentence  in  a  contract  or  instrument  should  not  be 

3.  construed  alone,  but  should  be  construed  with  ref- 
erence to  the  context.    The  construction  should  make 

the  whole  consistent,  giving  all  parts  their  due  weight. 
1  Beach,  Contracts  §711;  Cravens  v.  Eagle,  etc.,  Mills  Co. 
[1889],  120  Ind.  6;  Boardman  v.  Lessees,  etc.  [1832],  6  Pet. 
•328,  •345,  8  L.  Ed.  415." 

Under  point  (a).  What  force  and  eflEect  should  be  given 

to  all  the  words  in  this  contract  of  assignment,  standing 

alone?    Under  this  contract  there  is  a  clear  expres- 

4.  sion  of  a  covenant  and  agreement  to  build  (1)  '^an 
electric  street  railroad  line  to,  within  and  into  con- 
tiguous territory  beyond  said  city  of  Clinton;"  and  (2) 
there  is  the  expression  of  an  intent  only  on  the  part  of  the 
purchasers  of  the  franchise  ''to  construct  an  electric  rail- 
way line  from  said  city  of  Clinton,  •  •  •  to  and 
through  the  town  of  Dana."  There  is  no  averment  in  the 
complaint  that  there  was  any  mistake  in  the  language  of 
the  instrument  of  assignment,  and  therefore,  under  point 
(b)  the  intent  of  the  contract  must  be  gathered  from  the 
instrument  itself.  Under  point  (c)  all  the  provisions  must 
be  construed  together  and  with  reference  to  the  context, 
and  the  construction  as  a  whole  should  be  consistent,  giving 
all  parts  due  weight. 

The  language  of  the  contract  seems  plain  and  simple. 
One  thing  the  purchasers  were  willing  to  do,  and  they 
boimd  themselves  by  a  covenant  and  agreement  to  that 
effect.  The  other  thing  they  had  in  mind  as  an  intention 
only,  which  intention  they  were  unwilling  to  bind  them- 
selves to  carry  out,  else  why  did  they  not  include  it  in 
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their  covenant,  and  not  change  the  language  of  the  instru- 
ment from  that  of  an  agreement  to  the  expression  of  an 
intent  onlyt 

In  the  case  of  LouisviUe,  etc.,  R.  Co.  v.  Bodenschatz  Stone 
Co.  (1895),  141  Ind.  251,  263,  the  Supreme  Court  said:  ''It 
is  necessary,  in  order  to  give  a  court  of  equity  jurisdiction 
to  enforce  specific  performance  of  a  contract,  that  the  same 
be  complete  and  certain  as  well  as  fair,  just  and  equal  in 
all  its  parts,  and  that  it  be  founded  on  a  valuable  consid- 
eration. The  contract  must  be  capable  of  being  specifically 
enforced,  and  be  of  a  nature  that  the  court  can  decree 
its  complete  performance  against  both  parties  without  add- 
ing to  its  terms.  It  must  appear  that  the  plaintiff  has  no 
adequate  remedy  at  law,  and  that  a  refusal  to  perform  the 
contract  would  be  a  fraud  upon  him.  The  circumstances 
must  be  such,  when  the  court  is  called  upon  to  act,  that  its 
enforcement  would  not  be  hard  or  oppresive  upon  the  de- 
fendant." 

The  inclusion  of  the  things  agreed  to  be  done  and  per- 
formed in  the  covenant  and  agreement,  by  an  old  and  fa- 
miliar maxim,  would  exclude  the  things  not  mentioned 
therein,  and  in  the  covenant  here  in  question,  this  exclu- 
sion of  the  provision  insisted  upon  by  appellants  as  being 
included  in  the  things  agreed  upon,  is  emphasized  and  made 
certain  by  including  or  mentioning  it  as  a  thing  intended 
only.  Counsel  for  appellants  insist  that  this  expression, 
**that  it  was  appellees'  intention  to  build  the  electric  rail- 
way line  from  the  city  of  Clinton,  north  and  northwest, 
•  •  •  to  and  through  the  town  of  Dana,"  qualifies  and 
explains  the  clause  above,  which  binds  appellees  *'to  con- 
struct an  electric  street  railroad  line  to,  within  and  into  con- 
tiguous territory  beyond  said  city  of  Clinton."  But  coun- 
sel are  not  borne  out  in  this  contention,  by  either  the  lan- 
guage or  the  punctuation  of  the  preceding  clause.  In  this 
assignment,  relied  upon  in  each  paragraph  of  the  com- 
plaint, as  evidenced  by  its  language,  the  parties  had  in  mind 
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two  kinds  of  electric  railroad  lines,  viz.:  an  electric  street 
railroad  line  and  also  one  or  more  interurban  lines.  They 
obligated  themselves  to  construct  the  electric  street  railroad 
line  **to,  within  and  into  contiguous  territory  beyond  the 
city  of  Clinton,"  and  also  an  electric  interurban  connect- 
ing Terre  Haute  and  Clinton.  This  they  obligated  them- 
selves to  do,  and  it  was  the  street  railroad  that  was  to  be 
extended  into  territory  contiguous  to  Clinton,  and  not  an 
interurban  line;  so  that  the  expression  of  an  intention  to 
construct  a  line  between  Clinton  and  Dana  can  in  noway 
be  said  to  explain  or  qualify  the  agreement  to  extend  the 
street  railroad  line  to  be  built  within  the  city  of  Clinton  and 
into  contiguous  territory.  The  clause  is  a  distinct,  sepa- 
rate and  indei)endent  sentence,  expressing  an  intention  only 
to  construct  another  interurban  line.  The  change  in  the 
language  and  meaning  of  these  two  sentences,  with  refer- 
ence to  the  construction  of  these  lines  of  road,  is  so  marked 
that  to  say  they  should  be  construed  together,  and  that  the 
latter  should  take  the  meaning  of  the  former,  would  not  only 
be  placing  a  construction  on  the  contract  that  fails  to  give 
all  of  its  parts  due  weight,  according  to  the  rule  of  law  be- 
fore expressed,  but  such  construction  would  be  at  vari- 
ance with  and  antagonistic  to  both  the  letter  and  the  spirit 
of  one  of  the  clauses  of  the  contract.  We  are  convinced 
that  the  court  below  committed  no  error  in  sustaining  the 
demurrer  to  this  paragraph  of  the  complaint,  for  the  rea- 
son before  stated,  as  well  as  for  other  reasons  which  we 
shall  further  discuss  in  connection  with  paragraph  two. 

Did  the  court  below  commit  error  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  complaint?     Numer- 
ous authorities  are  cited  by  counsel  in  support  of 
5.    their  contention  that  this  second  paragraph  stated  a 
good  cause  of  action,  but  most  of  these  authorities 
relate  to  the  right  and  duty  of  the  courts,  in  proper  cases, 
to  enforce  specific  performance  of  contracts  in  relation  to 
the  sale  of  real  estate  or  some  interest  therein,  and  also  on 
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what  constitutes  an  interest  in  real  estate.  We  think,  how- 
ever, that  the  serious  trouble  with  this  paragraph  is  that 
the  theory  upon  which  it  is  based  is  not  in  fact  supported 
by  the  instrument  of  assignment  made  part  thereof,  and 
the  question  is  not  so  much  whether  a  specific  performance 
of  a  contract  relating  to  the  subject-matter  to  which  this 
assignment  relates  could  be  enforced,  as  it  is  a  question 
whether  this  contract  of  assignment  contains  any  covenant 
or  agreement  to  do  any  certain,  definite  and  specific  thing 
which  a  court  of  equity  could  order  done.  The  very  term 
** specific  performance"  contemplates  that  the  party,  against 
whom  such  relief  is  sought,  has,  by  his  contract  and  cove- 
nant, agreed  to  do  some  certain  specific  thing  which  the 
court  can  order  and  direct  to  be  done.  Much  of  what  we 
have  said,  as  to  the  rules  which  obtain  in  construing  a  con- 
tract, in  discussing  the  first  paragraph  of  complaint,  ap- 
plies with  equal  force  in  the  discussion  of  this  paragraph. 

The  theory  of  this  paragraph  is  that  the  appellees  cove- 
nanted and  agreed  to  construct  an  electric  railroad  line 
into  contiguous  territory  beyond  the  city  of  Clinton,  and 
appellants  ask  an  order  and  decree  of  the  court  accordingly. 

As  before  stated,  this  instrument  of  assignment  makes 
clear  that  the  parties  to  it  had  in  mind  two  kinds  of  electric 
lines,  viz.,  the  street  line  to  be  constructed  in  the  city  of 
Clinton  and  contiguous  territory,  and  interurban  lines.  It 
was  the  street  railroad  line  which  the  covenant  provided 
should  be  extended  into  territory  contiguous  to  the  city 
of  Clinton.  The  covenant  that  appellees  should  build  an 
electric  street  railroad  in  the  city  of  Clinton  has  some  of 
the  elements  of  definiteness  and  certainty,  upon  which  an 
order  for  specific  performance  might  be  predicated,  but  it 
is  not  a  breach  of  this  part  of  the  covenant  upon  which  ap- 
pellants rely.  They  do  not  allege  a  breach  of  the  covenant 
to  construct  the  electric  street  line  within  the  city,  but  they 
rely  wholly  upon  the  breach  of  the  covenant  to  build  **into 
territory  contiguous  to  the  city."     This  clause  in  and  of 
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itself  is  meaningless.  The  question  naturally  arises:  Into 
what  territory  shall  the  road  be  ordered  built  f  A  city  is 
surrounded  with  contiguous  territory.  Shall  the  road  be 
built  north,  south,  east  or  westf  Or,  shall  it  be  at  some 
intermediate  point  of  the  compass  f  If  north,  south,  east 
or  west,  how  far  shall  it  be  built  into  the  contiguous  terri- 
tory? Shall  it  be  a  foot,  a  rod,  a  mile  or  ten  miles  f  What 
shall  be  the  limit,  or  between  what  termini  shall  it  be  or- 
dered built  f 

It  will  be  observed  also,  from  the  contract  of  assignment, 
that  the  time  fixed  within  which  the  covenants  shall  be  be- 
gun and  carried  out  is  as  follows:  **They  [the  buyers] 
•  •  •  will,  within  the  time  prescribed  by  such  ordi- 
nance, construct,"  etc.  The  provision  in  the  ordinance 
is  that  "the  construction  of  said  street  railroad  in  said 
city  shall  be  commenced  within  twelve  months  from  the 
date  of  the  passage  of  this  ordinance,  and  •  •  •  shall  be 
completed  and  in  operation  within  twenty-four  months,'' 
and  there  is  no  provision  in  the  ordinance  for  the  extension 
of  the  line  into  territory  contiguous  to  the  city,  and,  of  neces- 
sity, no  provision  as  to  the  time  of  such  extension. 

So  far  as  the  covenant  and  agreement  relied  upon  in 
this  paragraph  shows,  the  parties  have  specifically  agreed 
upon  none  of  these  essential  elements  of  a  contract  necessary 
to  the  basing  of  a  decree  of  specific  performance.  A  decree 
ordering  the  construction  of  an  electric  line  into  territory 
** contiguous" to  the  city  of  Clinton,"  without  specifying  the 
direction,  the  route,  the  distance  or  the  termini  between 
which  it  should  be  built,  would  be  a  meaningless,  useless  de- 
cree. The  equity  jurisdiction  and  powers  of  the  court  can- 
not be  successfully  invoked  for  such  redress  or  relief. 

In  the  case  of  Louisville,  etc.,  R,  Co.  v.  Bodenschatz  Stone 
Co.,  siipra,  the  Supreme  Court,  quoting  from  the  opinion 
of  Mitchell,  J.,  in  the  case  of  Ikerd  v.  Beavers  (1886),  106 
Ind.  483,  said:  "With  respect  to  its  essential  elements,  the 
qualities  of  completeness,  certainty  and  fairness,  the  con 
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tract  set  out  in  the  complaint  does  not  present  the  requi- 
sites warranting  a  decree  for  specific  performance.  Courts 
can  only  proceed  in  cases  like  this  when  the  parties  have 
themselves  agreed  upon  all  the  material  and  necessary  de- 
tails of  their  bargain.  If  any  of  these  are  omitted,  or  left 
obscure  or  undefined,  so  as  to  leave  the  intention  of  the 
parties  uncertain  respecting  the  substantial  terms  of  the 
contract,  the  case  is  not  one  for  specific  performance. 
•  •  •  Without  supplying  all  its  essential  details,  no  court 
could  so  frame  its  decree  as  to  aflford  any  adequate  protec- 
tion to  the  defendant,  nor  can  a  judgment  be  entered  which 
would  be  a  final  determination  of  the  rights  of  all  the  par- 
ties." To  the  same  effect  is  the  case  of  Burke  v.  Mead 
(1902),  159  Ind.  252. 

Counsel  for  appellees  insist  that  the  courts  will  not  en- 
force specific  performance  of  contracts  of  the  character  re- 
lied upon  in  the  several  paragraphs  of  appellants' 

6.  complaints  Generally  speaking,  we  think  this  is  true. 
There  seems  to  be  a  practical  unanimity  in  the  hold- 
ings of  the  courts,  that  a  court  of  equity  will  not  enforce 
specific  performance  of  a  contract,  general  in  its  terms,  to 
construct  a  railroad;  but  what  this  court  would  do  in  a 
proper  case  where  the  agreement  is  certain,  specific  and  com- 
plete in  all  its  details,  the  route  and  its  location  accurately 
defined,  described  and  agreed  upon,  we  do  not  feel  called 
upon  to  decide.  We  have  no  such  question  presented  by 
either  paragraph  of  this  complaint. 

It  is  enough  for  the  purpose  of  this  case  to  say  that,  for 
the  reasons  hertofore  stated,  we  deem  neither  paragraph  of 
the  complaint  before  us  sufficient.  This  conclusion  is  abun- 
dantly supported  by  the  following  authorities  from  our 
own  State:  Louisville,  etc,  R.  Co.  v.  Bodenschatz  Stone 
Co,,  supra;  Gas  Light,  etc.,  Co.  v.  City  of  New  Albany 
(1894),  139  Ind.  660;  Burke  v.  Mead,  supra;  Thiebaud  v. 
Union  Furniture  Co.  (1896),  143  Ind.  341,  344,  345;  Ikerd 
v.  Beavers,  supra. 
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But  for  another  reason  this  case  should  not  be  reversed. 

The  exception  to  the  ruling  of  the  court  on  the  demurrer, 

as  evidenced  by  th^ record,  is  as  follows:    **Come 

7.    now  again  the  parties,  by  their  attorneys,  and  the 

court,  being  advised  in  the  premises,  sustains  each 

of  the  defendants'  demurrers  to  the  first,  second,  third  and 

fourth  paragraphs  of  the  petition  and  complaint  herein, 

to  which  rulings  of  the  court,  and  each  of  them,  each  of 

the  plaintiffs  at  the  time  severally  and  separately  excepts; 

and  said  plaintiffs  now  refuse  to  plead  over  and  stand  on 

the  said  rulings  to  each  of  said  demurrers,  and  now  the  court 

renders  judgment  on  said  rulings  and  on  each  of  them  for 

the  defendants  as  on  default." 

The  language  just  quoted  makes  the  exception  to  the 
ruling  of  the  court  on  the  demurrer  a  separate  exception  by 
each  appellant. 

A  joint  assignment  of  error  in  this  court  by  two  or  more 
appellants  assigning  as  error  rulings  of  the  court  in  sustain- 
ing separate  and  several  demurrers  to  their  complaint  to 
which  they  separately  excepted,  presents  no  question  in  this 
court.  Doty  v.  Patterson  (1900),  155  Ind.  60;  2  Thornton's 
Civil  Code  §462,  pp.  997-999 ;  Burns  v.  Trustees  of  Hunter- 
tomn,  etc..  Church  (1903),  31  Ind.  App.  640;  Government 
Bldg.,  etc.,  Inst,  v,  Richards  (1903),  32  Ind.  App.  24; 
Green  v.  Heaston  (1900),  154  Ind.  127;  Hubbard  v.  Bell 
(1892),  4  Ind.  App.  180,  181;  Louisville,  etc,  B.  Co.  v. 
8moot  (1893),  135  Ind.  220,  221;  Town  of  Ladoga  v.  Linn 
(1894),  9  Ind.  App.  15,  17;  Coy  v.  Druckamiller  (1905), 
35  Ind.  App.  177;  Stamets  v.  Mitchenor  (1906),  165  Ind. 
672. 

Judgment  afiSrmed. 
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Albaugh  Brothers,  Dover  &  Co.  v.  Lynas 

ET  AL. 
[No.  7,081.     Filed  January  2(5,  1911.] 

1.  Pleading. — Demurrers  to  Answers. — Form. — A  demurrer  to  a 
paragraph  of  aet-off  and  couuterclaini,  alleging  tliat  such  para- 
graph did  not  state  facts  sufficient  **to  constitute  a  defense"  to 
the  complaint,  is  insufficient  to  present  any  question,    p.  32. 

2.  Appeal. — Briefs. — Omission  of  Questioned  Motion  for  a  New 
Trial. — Where  appellants  brief  fails  to  set  out  in  words,  or 
substance,  the  questioned  motion  for  a  new  trial,  it  will  not  be 
considered,    p.  32. 

3.  Appeal. —  Briefs. —  Omissions. —  Supplying  in  Reply  Briefs. — 
Questioned  motions  omittted  from  the  original  brief  cannot  be 
supplied  in  the  reply  brief,    p.  33. 

4.  Appeal. — Briefs. — Reply. — Supplemental. — A  reply  brief  filed 
more  than  sixty  days  after  submission  cannot  be  considered  as 
supplemental  to  the  original  brief,    p.  33. 

5.  Appeal. — Appellate  Court  Rules. — Obligation  of. — ^The  Appellate 
Court  has  no  power  to  Ignore,  or  arbitrarily  to  refuse  to  con- 
sider, the  application  of  its  rules,  since  they  have  the  force  of 
positive  law.    p.  33. 

0.  Appeal. —  Briefs. —  Points  and  Authorities. —  Definiteness. — ^A 
"point"  in  appellant's  brief  that  "the  decision  of  the  court  be- 
low is  not  sustained  by  sufficient  evidence  and  is  contrary  to 
law  and  plaintiff  should  have  been  granted  a  new  trial,"  is  too 
indefinite  to  present  any  question,    p.  34. 

7.  Appeal. — Assignments  of  Errors. — Weighing  Evidence. — Stat- 
utes.—An  assignment,  under  §698  Burns  1908,  Acts  1903  p.  338, 
§8,  that  the  Judgment  Ib  not  fairly  supported  by  the  evidence, 
and  is  clearly  against  the  weight  of  the  evidence,  cannot  be  con- 
sidered, where  the  evidence  was  voluminous  and  mostly  oral, 
there  being  some  evidence  tending  to  support  the  verdict,    p.  34. 

Prom  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

Action  by  Albaugh  Brothers,  Dover  &  Co.  against 
George  H.  Lynas  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

George  W.  Funk,  for  appellant. 

McConnell,  Jenkines,  Jenkines  &   Stuart,  for  appellees. 
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Adams,  J. — ^Appellant  instituted  this  action  against  appel- 
lee George  H.  Lynas  to  recover  damages  for  the  alleged 
breach  of  a  written  contract.  After  the  commencement  of 
the  action  said  Lynas  conveyed  certain  of  his  properties  to 
the  other  appellees,  Sarah  E.  Lynas,  Ethel  Lynas  and  Em- 
ma M.  Tyrell.  By  amended  and  supplemental  complaint 
they  were  made  codefendants. 

Said  complaint  is  in  two  paragraphs,  and  alleges  that  on 
February  2,  1903,  appellant  and  appellee  Qeorge  H.  Lynas 
entered  into  a  written  contract,  which  is  set  out  in  full  in 
the  complaint ;  that  after  having  partly  performed  said  con- 
tract said  appellee  refused  further  to  perform  his  part  of 
the  contract,  to  appellant's  damage  in  the  sum  of  $9,000; 
that  for  the  purpose  of  defrauding,  cheating,  hindering  and 
delaying  his  creditors,  appellee  Qeorge  H.  Lynas  conveyed 
certain  of  his  real  estate  to  the  other  appellees  named  herein, 
the  first  paragraph  alleging  that  the  conveyances  were  with- 
out consideration,  and  made  with  intent  to  defraud,  and  the 
second  paragraph  alleging  the  conveyance  to  be  with  the 
intent  to  defraud  by  appellee  Qeorge  H.  L3mas,  and  knowl- 
edge of  such  intent  and  participation  in  said  fraud  by  the 
other  appellees.  Appellees  Sarah  E.  Lynas,  Ethel  Lynas 
and  Emma  M.  Tyrell  filed  answers  in  general  denial  to  ap- 
pellant 's  complaint.  Appellee  Qeorge  H.  Lynas  filed  an  an- 
swer in  general  denial,  and  also  seven  paragraphs  of  special 
answer.  To  the  special  answer  appellant  replied  in  seven 
paragrapha  A  ninth  paragraph  of  answer  was  afterwards 
filed,  and  by  agreement  all  replies  thereto  were  admissible 
under  the  general  denial.  Upon  the  issues  thus  formed  trial 
was  had  by  the  court,  resulting  in  a  finding  against  appel- 
lant upon  its  complaint,  and  against  appellee  Qeorge  H. 
Lynas  upon  his  cross-complaint,  and  that  said  appellee  re- 
cover costs. 

The  errors  assigned  and  relied  upon  for  reversal  are  as 
follows:  (1)  *'The  judgment  of  the  trial  court  is  not  fairly 
supported  by  the  evidence    *    •    •";  (2)  the  judgment  "is 
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clearly  against  the  weight  of  the  evidence  •  •  •";  (3,  4, 
5,  6)  the  court  erred  in  overruling  appellant's  demurrers  to 
the  fifth,  sixth,  seventh  and  eighth  paragraplis  of  answer, 
respectively;  (7)  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

The  third,  fourth,  fifth  and  sixth  specifications  of  error 

seek  to  question  the  suflBciency  of  the  fifth,  sixth,  seventh  and 

eighth  paragraphs  of  answer,  respectively.    Said  de- 

1.  murrers  or  the  substance  thereof  are  not  set  out  in 
appellant's  brief,  but  an  examination  of  the  record 

discloses  that  each  of  said  demurrers  was  *  *  for  want  of  facts 
to  constitute  a  defense."  The  answers  to  which  they  were 
addressed  being  answers  by  way  of  set-oflf  and  counterclaim, 
no  question  is  presented  by  said  assignments  for  the  de- 
cision of  this  court.  The  statute  provides  what  shall  con- 
stitute grounds  for  demurrer,  and  a  substantial  compliance 
therewith  is  required.  Kennedy  v.  Richardson  (1880),  70 
Ind.  524;  Flanagan  v.  Reitemier  (1901),  26  Ind.  App.  243; 
Stoner  v.  Swift  (1905),  164  Ind.  652. 

Appellees  insist  that  the  seventh  specification  of  error  is 

waived  by  appellant  on  account  of  its  failure  to  set  out  a 

copy  of  said  motion  or  the  substance  thereof  in  its 

2.  brief,  as  provided  in  the  fifth  subdivision  of  rule 
twenty-two.  This  rule  requires  that  a  succinct  state- 
ment of  the  record,  fully  presenting  every  exception  or  er- 
ror ruled  upon,  shall  be  fully  set  out  in  the  brief  of  the 
complaining  party,  referring  to  the  pages  and  lines  of  the 
transcript.  This  rule  has  been  construed,  in  many  cases, 
to  mean  that  briefs  must  be  so  prepared  that  all  questions 
presented  by  the  assignment  of  error  can  be  determined  from 
an  examination  of  the  briefs  without  looking  at  the  record, 
and  to  the  extent  said  rule  is  complied  with  the  errors  as- 
signed will  be  determined,  and  others  will  be  considered 
waived.  Chicago,  etc,  R.  Co.  v.  Wysor  Land  Co.  (1904), 
163  Ind.  288,  294;  McElwaine-Richards  Co.  v.  Wall  (1902), 
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159  Ind.  557;  Cleveland,  etc.,  R.  Co.  v.  Stewart  (1903),  161 
Tnd.  242;  Perr%j,  etc.,  Stone  Co.  v.  Wilson  (1903),  160  Ind. 
435;  Pittsburgh,  etc.,  B.  Co.  v.  Wilson  (1904),  161  Ind.  701. 
In  appellant's  reply  brief  the  omission  is  recognized 
and  the  motion  for  a  new  trial  is  there  fully  set  out.    The 

purpose  of  a  reply  brief  is  not  to  supply  the  parts 

» 

3.  of  the  record  required  by  the  rule  to  be  set  out  in  ap- 
pellant's  original  brief.     **The  rule,  that  points  not 

presented  in  a  party's  original  brief  shall  be  considered 
waived,  is  reasonable  and  necessary  in  order  that  the  court 
and  attorneys  may  be  seasonably  informed  of  the  questions 
to  be  decided.  It  is  also  necessary,  in  order  that  the  work 
t>i*  the  eourt  shall  not  be  impeded,  that  there  shall  be  a  limit 
to  the  interchange  of  arguments  by  counsel."  Ewbank's 
^lannal  §191. 
As  the  reply  brief  in  this  case  was  filed  more  than  sixty 
days  after  submission,  it  could  not  perform  the  office 

4.  of  a  supplemental  brief  or  supply  the  omissions  in  the 
original   brief.      Gates   v.    Baltimore,    etc.,   B.    Co. 

(1900),  154  Ind.  338,  341. 

Appellees  having  in  their  brief  directed  attention  to  the 

failure  of  appellant  to  comply  with  the  rule  herein  stated, 

it  is  not  within  the  power  of  this  court  to  ignore  or 

5.  arbitrarily  to  refuse  to  consider  the  question  thus 
raised.    It  is  said  in  the  case  of  Magnuson  v.  Billings 

(1899),  152  Ind.  177, 180,  that  rules  when  adopted  and  pub- 
lished *'have  the  force  and  effect  of  law,  and  are  obligatory 
npon  the  court,  as  well  as  upon  parties  to  causes  pending  be- 
fore it."  In  the  same  case  it  is  further  said:  **A  rule  of 
eourt  is  a  law  of  practice,  extended  alike  to  all  litigants  who 
come  within  its  purview,  and  who,  in  conducting  their 
canses,  have  the  right  to  assume  that  it  will  be  uniformly 
enforced  by  the  court,  in  conservation  of  their  rights,  as 
well  as  to  secure  the  prompt  and  orderly  dispatch  of  busi- 


ness." 
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It  is  alflo  urged  by  appellees  that  appellant  has  waived 

said  specification  of  error  in  failing  specifically  to  point  out 

any  infirmities  under  the  head  of  ''points  and  au- 

6.  thorities.'*     Appellant's  seventeenth   point  is  that 
''the  decision  of  the  court  below  is  not  sustained  by 

sufficient  evidence  and  is  contrary  to  law,  and  plaintiff 
should  have  been  granted  a  new  trial." 

"All  questions  not  stated  in  appellant's  statement  of 
points  are  waived.  Stating  in  the  points  that  an  instruction 
or  ruling  of  the  court  'was  erroneous,'  or  that  'a  motion  for  a 
new  trial  was  not  supported  by  sufficient  evidence/  or  the 
like,  without  giving  any  specific  reason  therefor,  ijs  too  in- 
definite to  present  any  question."  Inland  Steel  Co,  v.  Smith 
(1907),  168  led.  245.  See,  also,  Pittsburgh,  etc.,  B.  Co.  v. 
Lightheiser  (1907),  168  Ind.  438;  KeUey  v.  BeU  (1909), 
172  Ind.  590. 

Appellant,  in  connection  with  the  firsjt  ^^^  second  assign- 
ments of  errors,  asks  this  court  to  consider  and  weigh  the 
evidence  and  render  judgment  as  may  seem  right  and 

7.  proper  on  the  whole  case,  as  provided  by  section 
eight  of  the  act  approved  March  9,  1903  (Acts  1903 

p.  338,  §698  Bums  1908).  This  act  has  been  construed  in 
the  case  of  Parkison  v.  Thompson  (1905),  164  Ind.  609, 
and  held  not  to  be  mandatory.  The  legislature  by  this  act 
did  not  contemplate  a  trial  de  novo,  as  this  would  require 
the  court  on  appeal  to  exercise  original  as  well  as  appellate 
jurisdiction  in  the  same  cause. 

The  rule  as  declared  in  the  case  of  Hudelson  v.  Hudelson 
(1905),  164  Ind.  694,  is,  that  the  decision  of  the  trial  court 
will  only  be  disturbed  when  the  evidence  upon  the  control- 
ling issue  is  documentary,  by  deposition,  or  otherwise  of  such 
a  clear  and  conclusive  character  as  to  enable  the  court  on  ap- 
peal to  say,  as  a  matter  of  law,  that  such  decision  is  er- 
roneous. 

The  case  at  bar  was  tried  by  the  court,  and  the  hearing 
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occupied  three  days.  The  evidence,  most  of  which  was  oral, 
takes  up  more  than  two  hundred  pages  of  the  record.  The 
burden  was  upon  appellant  to  prove  damages  in  some 
amount  We  have  examined  the  evidence  and  find  that  it 
coofficts  on  material  matters.  Without  weighing  the  evi- 
dence of  witnesses  testifying  at  the  trial — ^which  we  cannot 
do  under  the  decisions — ^it  is  impossible  to  say  that  the 
cause  was  not  determined  upon  its  merits  in  the  court  be- 
low. 

Judgment  affirmed. 

Myers,  C.  J.,  Hottel,  Pelt  and  Ibach,  JJ.,  concur. 

Laiiy,  P.  J.,  not  participating. 


Indianapolis  Traction  and  Terminal  Company 
ET  AL.  V.  Springer,  by  Next  Friend. 

[No.  6,970.    FUed  January  26,  1911.] 

1.  RAnjiOADS. — Street — Several  Acts  of  Negligence, — Proof  of  One. 
— Complaint, — A  complaint  alleging  that  defendant  street  rail- 
road company  negligently  permitted  a  hole  to  remain  between 
its  rails  in  a  street,  that  the  plaintiff  ran  into  such  hole  and  was 
tlurown  on  the  car  tracks;  that  said  defendant  negligently 
(H)erated  its  car  so  that  plaintiff  was  injured  thereby,  states  two 
separate  negligent  acts,  and  proof  of  one  supports  a  verdict  in 
his  favor,    p.  38. 

2.  Negligeitce. — Defective  Streets, — Cities. — It  is  the  duty  of  a 
dty  to  use  ordinary  care  to  keep  In  a  safe  condition  for  ordi- 
nary traTel  those  parts  of  the  streets  occupied  by  street  rail- 
road tracks,    p.  39. 

3t  Railboads. — Street. — Maintenance  of  Street  in  Safe  Condition, 
-statutes.— Under  15649  Bums  1908,  Acts  1899  p.  260,  f2,  it 
is  the  duty  of  a  street  railroad  company  to  repair  those  portions 
of  ttie  streets  occupied  by  its  tracks,  and  for  its  neglect  thereof 
it  is  liable,    p.  40. 

4.  Contracts. — For  Benefit  of  Third  Persons. — Street  Railroads. 
—Torts. — Parties, — ^A  lease  requiring  the  lessee  street  railroad 
company  to  pay  all  contract  and  tort  claims  against  the  lessor 
company,  inures  to  the  benefit  of  any  person  having  a  cause  of 
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action  for  personal  injuries  against  the  lessor,  and  such  lessor 
is  not  a  necessary  party  to  the  action,    p.  40. 

6.  Nhqugence. — Several  Acts  of. — Street  Railroads. — Interroga" 
tories. — In  an  action  by  a  bicyclist  against  a  street  railroad  com- 
pany for  injuries  alleged  to  have  been  caused  by  the  company's 
negligence  in  maintaining  a  hole  in  the  street  between  the  rails 
in  its  track  and  in  operating  its  car,  answers  to  the  interroga- 
tories to  the  jury  showing  that  the  company  was  not  negligent 
in  operating  its  car,  do  not  overthrow  a  general  verdict  for  the 
plaintiff,    p.  41. 

0.  Ni»LiGENCE. — Proximate  Cause. — The  proximate  cause  of  an 
injury  is  that  cause  which  in  natural  and  continuous  sequence, 
unbroken  by  any  efficient  intervening  cause,  produces  such  in- 
jury,   p.  42. 

7.  Negligence. — Proximate  Cause. — Defective  Street. — Street  Rail- 
roads.— Where  a  hole  between  the  rails  of  a  street  railroad  com- 
pany's track  was  negligently  permitted  to  remain,  and  a  bicy- 
clist fell  therein  and  an  approaching  street  car  struck  him, 
such  hole  is  the  proximate  cause  of  the  Injury,    p.  42. 

8.  Negligence. — Street  Railroads. — Repair  of  Street  between 
Tracks, — Instructions. — An  Instruction  that  it  is  the  duty  of  a 
street  railroad  company  to  keep  in  a  reasonably  safe  condition 
for  travel  that  part  of  the  street  occupied  by  its  tracks,  is  not 
erroneous,     p.  42. 

9.  Trial. — Instructions. — Hoio  Considered. — Instructions  should  be 
considered  as  a  whole  and  if  they  fairly  state  the  law  to  the 
Jury,  prejudicial  error  is  not  committed,    p.  42. 

10.  Negligence. — Concurrent. — City. — Street  Railroads. — Defective 
Streets. — A  city  cannot  escape  linbility  for  injuries  to  a  bicyclist 
in  falling  because  of  a  hole  negligently  permitted  to  remain  in 
the  street,  on  the  ground  that  his  injury  was  caused  by  an  ap- 
proaching street  car  and  not  by  the  fall,  since  the  city's  negli- 
gence was  a  concurrent  cause  of  the  injuries,    p.  43. 

11.  Neguoence. — Partial  Instructions  Supplemented  hy  Others. — 
— Proximate  Cause. — An  instruction  In  an  action  for  negligence 
against  a  city,  omitting  the  requirement  that  before  the  plain- 
tiff can  recover  he  must  establish  the  citj''s  negligence  and  that 
it  was  the  proximate  cause  of  his  injuries,  is  not  prejudicial, 
where  other  instructions  supplied  such  elements,    p.  43. 

12.  Neolioence. — Concurrent. — Instructions. — An  Instruction  that 
if  two  or  more  causes  combine  to  produce  an  injury,  a  person 
who  is  not  responsible  for  any  one  thereof,  and  was  free  from 
fault,  may  recover  for  such  injury,  is  correct,    p.  43. 

13.  Nbgligbnce,  —  Instructions.  —  Omissions.  —  Supplementing  b;/ 
Others.— 'An  instruction  in  a  negligence  case,  omitting  essential 
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elemeits,  is  not  objectionable,  where  such  elements  are  supplied 
in  other  instructions,    p.  44. 
14.    TviAU — Verdict, — Interrogatories, — The    general    verdict    con- 
trols where  the  answers  to  the  Interrogatories  are  not  in  irrecon- 
cilable conflict  therewith,    p.  44. 

From  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 

Action  by  William  N.  Springer  against  the  Indianapolis 
Traction  and  Terminal  Company  and  another.  From  a 
judgment  on  a  verdict  for  the  plaintiflE  for  $4,000,  defend- 
ants appeal.    Affirmed, 

F,  Winter,  William  W.  Cook  and  W.  E.  Latta,  for  appel- 
lant Indianapolis  Traction  and  Terminal  Company. 

Frederick  E,  Matson  and  Crate  D,  Bowen  for  appellant 
City  of  Indianai>oli8. 

P.  W.  Bartholomew,  Uriah  8,  Jackson  and  Earl  Sample, 
for  appellee. 

Ibach,  J. — Appellee,  by  his  next  friend,  brought  this  ac- 
tion in  the  Superior  Court  of  Marion  County  against  ap- 
pellants to  recover  damages  for  personal  injuries  alleged  to 
have  been  received  by  him  through  their  negligence.  The 
venue  was  aftei'wards  changed  to  the  Hancock  Circuit 
Court 

The  complaint  is  in  two  paragraphs.     The  negligence 
charged  in  the  first  paragraph  is  that  the  Indianapolis  Street 
Kailway  Company  carelessly  and  negligently  permitted  a 
hole,  eight  inches  deep,  three  feet  long  and  one  foot  wide, 
to  exist  and  remain  unrepaired  between  its  tracks  at  a  point 
on  Massachusetts  avenue  in  the  city  of  Indianapolis,  and 
in  its  right  of  way,  with  knowledge  thereof;  that  said  hole 
was  carelessly  and  negligently  permitted  to  remain  un- 
guarded and  unrepaired  for  a  long  time  prior  to  the  date 
of  the  injury  complained  of ;  that  on  April  11,  1902,  appel- 
lee was  riding  a  bicycle  on  said  avenue;  that  said  bicycle 
nm  and  fell  into  said  hole,  and  threw  appellee  prostrate 
upon  the  said  railway  company 's  tracks ;  that  while  he  lay 
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there  in  plain  view,  said  railway  company  and  its  servants 
carelessly  and  negligently  ran  one  of  its  said  cars  against^ 
over  and  upon  said  appellee,  inflicting  the  injuries  for  which 
he  sues.  Said  paragraph  also  avers  that  since  April  11, 
1902,  the  Indianapolis  Street  Railway  Company  has  leased 
to  appellant  company  all  of  its  rights,  privileges  and  fran- 
chises in,  to  and  over  the  tracks  and  right  of  way  as  set 
forth  in  the  complaint ;  that,  as  a  part  consideration  for  said 
lease,  appellant  company  assumed  and  agreed  to  pay  all 
claims  against  the  lessor  arising  out  of  contract  or  tort. 

The  second  paragraph  alleges  substantially  the  same 
facts  as  to  the  railway  company  as  are  charged  in  the  first 
paragraph,  and,  in  addition,  charges  that  during  the  year 
1902,  the  city  of  Indianapolis  had  complete  control  and  su- 
pervision of  all  the  streets  and  highways  situated  within  its 
limits ;  that  Massachusetts  avenue  is  a  public  street  situated 
within  said  city,  and  that  said  railway  company  and  said 
city,  carelessly  and  negligently  maintained  a  hole,  open  and 
unguarded,  between  the  tracks  of  said  railway  company. 

Appellant  company  answered  by  general  denial.  A  de- 
murrer to  the  second  paragraph  was  filed  by  appellant  city, 
which  was  overruled,  and  an  answer  filed  in  general  denial. 
A  trial  was  had  by  jury,  resulting  in  a  verdict  against  ap- 
pellant company  on  both  paragraphs,  and  against  appel- 
lant city  on  the  second  paragraph.  With  the  general  verdict 
the  jury  returned  answers  to  interrogatories.  Over  appel- 
lants' separate  motions  for  judgment  on  the  answers  to  in- 
terrogatories, judgment  was  rendered  on  the  verdict  in  fa- 
vor of  appellee  against  appellants  jointly. 

Appellants'  separate  motions  for  a  new  trial  were  over- 
ruled, and  these  rulings  are  assigned  as  error.  The  first 
point  argued  by  appellant  company  is  that  the  trial 

1.  court  erred  in  overruling  its  motion  for  judgment 
upon  the  interrogatories,  and  answers  thereto  re- 
turned by  the  jury,  notwithstanding  the  general  verdict.   It 
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is  insisted  in  the  presentation  of  this  point  that  the  only 
charge  of  actionable  negligence  against  appellant  company 
is  that  the  Indianapolis  Street  Railway  Company,  its  pred- 
eceaM>r,  after  plaintiff  had  fallen  upon  its  tracks,  in  the 
path  of  its  incoming  car,  negligently  and  carelessly  ran  its 
car  over  plaintiff.  We  cannot  agree  with  counsel  in  their 
contention.  It  is  true  that  the  complaint  charges  negligence 
on  the  part  of  said  railway  company  as  before  set  out,  but 
it  also  charges  that  the  Indianapolis  Street  Railway  Com- 
pany negligently  and  carelessly  maintained  and  permitted 
to  exist  and  remain  unrepaired,  a  certain  hole  between  its 
tracks  and  in  its  right  of  way,  with  knowledge  thereof,  and 
carelessly  and  negligently  failed  to  repair  said  hole,  and 
permitted  it  to  remain  unguarded  for  about  two  months 
prior  to  the  date  of  the  injury.  The  fact  that  the  complaint 
also  charges  said  railway  company  with  negligence  in  the 
manner  in  which  it  operated  its  car  does  not  in  any  way 
add  to  or  detract  from  the  remaining  averments  of  the  com- 
plaint. The  negligent  act  alleged  in  the  running  of  the 
car  is  only  one  of  the  acts  of  negligence  described.  Neither 
of  said  acts  of  negligence  is  dependent  upon  the  other,  and 
the  proof  of  either  would  support  a  verdict  for  damages. 

It  is  shown  by  the  evidence  that  Massachusetts  avenue  is 

one  of  the  public  streets  in  the  city  of  Indianapolis ;  that  a 

hole  was  permitted  to  remain  therein  for  a  long  time 

2.  after  both  defendants  had  knowledge  of  said  defect ; 
that  said  hole  or  defect  was  within  that  portion  of 
the  street  required  to  be  paved  and  kept  in  repair  by  said 
railway  company ;  that  it  was  the  duty  of  said  city  to  main- 
tain said  street  in  a  reasonably  safe  condition  for  ordinary 
travel,  and  that  a  like  duty  rested  upon  the  Indianapolis 
Street  Railway  Company  as  to  that  portion  of  the  street 
between  its  tracks.  Knoujf  v.  City  of  Logansport  (1901), 
26  Ind.  App.  202,  84  Am.  St.  292;  Elliott,  Roads  and 
Stai  f2ded.)  §772. 


40  APPELLATE  COURT  OF  INDIANA, 

II   1  mi^im  »  II  ■  ■  ~  ~^"~^'^ 

Indianapolis  Traction,  etc.,  Co.  v.  Springer — 47  Ind.  App.  35. 

The  duty  on  the  part  of  the  railway  company  to  repair 
the  street  in  question  was  one  imposed  by  law,  and  a 

3.  failure  so  to  do  rendered  said  railway  company  liable 
for  any  injury  resulting  therefrom.     §5649  Bums 

1908,  Acts  1899  p.  260,  §2. 

It  is  insisted  that  it  appears  from  the  complaint  that  ap- 
pellant company  is  operating  under  a  lease  from  the  Indian- 
apolis Street  Railway  Company,  and  that  the  old 

4.  company  was  still  in  existence  at  the  time  this  action 
was  begun,  and  was  within  the  jurisdiction  of  the 

court,  and  should  have  been  made  a  party  to  this  action, 
and  that  there  is  no  privity  of  contract  between  appellee 
and  either  party  to  the  contract.  The  lease  in  question  does 
not  enumerate  any  particular  person  or  persons  or  form  of 
claims,  but  includes  all  persons  coming  within  the  scope  of 
its  pro\dsions.  It  leaves  the  character  of  the  claim,  the 
amount  due,  and  the  person  to  whom  it  is  due,  all  for  fu- 
ture consideration.  Such  an  agreement  must  be  construed 
to  be  for  all  intent^s  and  purposes  an  agreement  for  the 
benefit  of  this  plaintiff  and  other  claimants,  and  such 
doubtless  was  the  intention  of  the  parties  to  the  contract. 
7  Am.  and  Eng.  Ency.  Law  (2d  ed.)  108,  and  authorities 
cited;  Beach,  Railways  §553;  Cleveland,  etc.,  B.  Co.  v. 
Pruitt  (1893),  134  Ind.  557. 

Authority  is  given  to  sell  the  franchises  and  properties  of 
street  railway  companies  and  to  lease  them.  §§5651,  5652, 
5654  Burns  1908,  Acts  1899  p.  230,  §4,  Acts  1903  p.  33^, 

§§1,  3. 

It  appears  also  from  the  record  in  this  case  that  an  agree- 
ment was  made,  when  the  cause  was  tried  in  the  court  be- 
low, that  the  Indianapolis  Traction  and  Terminal  Company 
was  the  successor  of  the  Indianapolis  Street  Railway  Com- 
pany. It  also  appears  from  the  portion  of  the  lease  in  evi- 
dence that  the  lessee  was  to  pay,  as  and  when  they  became 
due  and  payable,  all  debts  and  obligations  of  and  rightful 
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claims  and  demands  against  the  lessor,  existing  at  the  com- 
mencement of  the  term  of  the  lease,  and  whether  arising 
out  of  contract  or  tort,  and  in  receiving  the  properties, 
rights  and  tracks  of  the  Indianapolis  Street  Railway  Com- 
pany, as  a  part  of  the  consideration  of  the  lease,  it  can- 
not be  now  heard  to  say  that  it  is  not  liable  to  any  third 
party  in  whose  interest  and  for  whose  benefit  the  contract 
was  made.  The  Indianapolis  Street  Railway  was  not  a 
necessar^*^  party  to  a  complete  determination  of  the  action. 
Jeffersonville,  etc.,  R.  Co.  v.  Hendricks  (1872),  41  Ind.  48; 
Untied  States  Capsule  Co.  v.  Isaacs  (1899),  23  Ind.  App. 
533;  Shan  v.  Central  Iowa  R.  Co.  (1883),  62  Iowa  728,  16 
N.  W.  331;  Wabash  R.  Co.  v.  Stewart  (1891),  41  111.  App. 
640;  Hanlon  v.  Smith  (1909),  175  Fed.  192;  Gray  v.  Grand 
Trunk,  etc.,  R.  Co.  (1907),  156  Fed.  736,  84  C.  C.  A.  392; 
Thvmpsan  v.  Northern  Pac.  R.  Co.  (1899),  93  Fed.  384,  35 
C.  C.  A.  357. 

In  their  answers  to  interrogatories  numbered  thirty-eight 
to  forty-two,  the  jury  found  there  was  a  defect  in  the  pave- 
ment south  of  the  north  rail  of  the  south  track,  about 

5.  four  inches  deep,  six  inches  wide  and  from  three  to 
four  feet  long,  and  by  their  answer  to  interrogatory 
number  nine,  they  foimd  that  the  hole  caused  the  plaintiflE  to 
faU. 

Conceding,  as  is  insisted  by  counsel  for  appellant  com- 
pany, that  the  jury  found  by  their  answers  to  interrogatories 
that  the  railway  company  was  not  guilty  of  negligence  in 
the  operation  of  its  car,  this  would  not  necessarily  render 
said  answers  in  irreconcilable  conflict  with  the  general  ver- 
dict. Appellee  was  riding  in  a  place  where  he  had  a  right 
to  be,  and  if  it  had  not  been  for  the  hole  in  the  street,  as 
alleged  in  plaintift^s  complaint,  he  would  not  have  been 
injured.  The  presence  of  the  hole  in  the  street  was  the 
proximate  cause  of  the  injury. 

Proximate  cause  may  be  defined  as  ''that  cause  which  in 
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natural  and  continuous  sequence,  unbroken  by  any  efficient, 
intervening  cause,  produces  the  result  complained  of, 

6.  and  without  which  that  result  would  not  have  oc- 
curred."    16  Am.  and  Eng.  Ency.  Law  436.     By- 
proximate  cause  is  intended  an  act  which  directly  produced 
or  concurred  directly  to  produce  the  injury. 

The  hole  in  the  street  into  which  appellee's  bicycle  ran, 
throwing  him  on  the  track  of  the  street  railway  com- 

7.  pany,  causing  him  to  be  run  over  by  one  of  the  cars 
of  said  company,  was  the  proximate  cause  of  the  in- 
jury complained  of  by  this  appellee. 

Objection  is  made  on  behalf  of  appellant  company  to  cer- 
tain instructions  given.    The  first  objection  is  that  the  court 
erred  in  giving  to  the  jury  the  second  instruction 

8.  asked  by  plaintiff.     The  same  objection  is  made  to 
the  giving  of  instruction  one,  requested  by  plaintiff. 

These  objections  are  based  upon  the  ground  that  the  rail- 
way company  owed  no  duty  to  keep  that  portion  of  the 
street  occupied  by  its  tracks  in  a  reasonably  safe  condition 
for  travel,  and  that  there  was  no  statute  imposing  a  duty 
not  to  permit  the  pavement  in  the  street  occupied  by  it  to 
become  defective,  nor  imposing  upon  it  the  duty  to  guard 
or  repair  the  street.  In  our  view  of  the  case,  such  objec- 
tions are  not  tenable.  The  statute  seems  to  be  plain.  The 
defective  condition  of  the  street,  the  length  of  time  it  was 
allowed  to  remain  in  such  defective  condition,  and  the  fail- 
ure to  guard  such  defect  were  material  points  at  issue  in 
the  case,  and  the  court  rightfully  instructed  the  jury  upon 
this  feature  and  committed  no  error  in  giving  said  instruc- 
tions, because  they  clearly  stated  the  law  applicable  to  the 
case  made  by  the  evidence. 

Objection  was  also  made  to  the  giving  of  instructions  four, 
five,  six  and  seven,  on  the  court's  own  motion.  These 

9.  instructions  must  be  considered  together,  and,  when 
so  considered,  we  conclude  that  the  court  below  in- 
structed the  jury  clearly  upon  the  law  applicable  to  the  case. 
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Appellant  city  insists  that  when  appellee  was  thrown 
into  the  street,  the  negligence  of  the  city  had  spent  itself, 
and  appeUee  was  uninjured,  and  he  was  thereafter 
10.  injured  by  an  independent  agency,  and  this  inde- 
pendent agency  became  the  proximate  cause  of  the 
injury.  Our  attention  has  not  been  directed  to  an  instance 
where  the  law  has  been  applied  upon  that  theory,  under 
such  circumstances  as  are  revealed  in  this  case.  It  has  been 
held  repeatedly  that  **  intervening  agencies  sometimes  in- 
terrupt the  current  of  responsible  connection  between  negli- 
gent acts  and  injuries ;  but  as  a  rule  these  agencies,  in  order 
to  accomplish  such  results,  must  entirely  supersede  the 
original  culpable  act,  and  be  in  themselves  .responsible  for 
tlie  injury,  and  must  be  of  such  character  that  they  could 
not  have  been  foreseen  or  anticipated  by  the  original 
wrongdoer.  If  it  required  both  agencies  to  produce  the  re- 
sult, or  if  both  contributed  thereto  as  concurrent  forces,  the 
presence  and  existence  of  one  will  not  exculpate  the  other, 
because  it  would  still  be  an  eflScient  cause  of  the  injury." 
White  Sewing  Machine  Co.  v.  Richter  (1891),  2  Ind.  App. 
331. 

It  is  insisted  by  appellant  city  that  the  court  erred  in 
giving  to  the  jury  instructions  one  and  two,  requested  by 
plaintiff,  in  that  it  ignores  the  requirement  that  be- 
ll,   fore  plaintiff  can  recover  against  the  city  he  must 
prove  not  only  negligence  on  its  part,  but  that  such 
negligence  was  the  proximate  cause  of  the  injury.     These 
instructions  must  be  taken  in  connection  with  all  the  other 
instructions  given  to  the  jury,  and,  when  so  considered,  the 
appellant's  claim  cannot  be  allowed. 

It  is  also  insisted  that  the  court  erred  in  giving  instruc- 
tion four,  requested  by  plaintiff,  which  reads  as  follows: 
*'If  two  or  more  causes  combine  to  produce  an  in- 
12.   jury,  a  person  who  is  responsible  for  only  one  of  such 
causes  will  not  be  relieved  from  liability  when  the 
person  injured  was  not  responsible  for  either  of  the  causes. 
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and  was  free  from  fault."  The  theory  of  plaintiff's  second 
paragraph  of  complaint  is  that  the  defective  place  in  the 
street  was  caused  by  the  negligence  of  defendant  city  and 
defendant  corapf»jiy,  and  if  the  hole  was  caused  by  such 
negligence  as  charged,  then  defendant  city  would  not  be 
relieved  from  liabilitj^  because  the  Indianapolis  Street  Rail- 
way Company  was  likewise  guilty  of  carelessness  and  negli- 
gence, and  therefore  the  instruction  upon  this  branch  of  the 
case  was  proper. 

Objections  are  also  made  to  instructions  five  and  seven, 

given  by  the  court  on  its  own  motion,  for  the  reason  that 

they  omit  essential  elements ;  but  these  objections  are 

13.  not  well  taken,  for  the  reason  that  the  elements  al- 
leged to  be  omitted  in  these  instructions  were  con- 
tained in  and  covered  by  other  instructions  given. 

The  answers  to  the  interrogatories  show  that  appellant 

company  was  guilty  of  maintaining  the  hole  in  the  street, 

as  charged  in  the  complaint,  and  appellants  do  not 

14.  show  that  appellee  was  guilty  of  contributory  negli- 
gence, or  that  he  was  not  rightfully  upon  said  avenue, 

and  wc  are  unable  t^  see  anything  in  the  answers  to  the  in- 
terrogatories inconsistent  or  irreconcilable  with  the  gen- 
eral verdict.  Where  the  answers  to  the  interrogatories  and 
the  general  verdict  are  not  inconsistent,  the  general  verdict 
must  stand.  Adams  v.  Coshy  (1874),  48  Ind.  153;  Cox  v. 
Ratcliffe  (1886),  105  Ind.  374. 

We  find  no  error  in  the  record.    Judgment  affirmed. 
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Central  Union  Telephone  Company  v.  Riggs, 

Administratrix. 

[No.  7,061.    Filed  May  17,  1910.    Rehearing  denied  December  6, 
1910.    Transfer  denied  January  26,  1911.] 

1.  Reiiotai^  of  Causes. — Joint  Cause  of  Action  against  Resident 
and  Nonresident. — ^A  cause  of  action  brought  Jointly  against  a 
resident  and  a  nonresident  cannot  be  removed  to  the  federal 
court,    p.  46. 

2.  Appeai.. — Precipe, — Correction  by  Trial  Court, — Auxiliary  Ap' 
peaL — Where  a  dispute  concerning  a  precipe  is  decided  by  the 
trial  court  and  an  auxiliary  appeal  taken,  the  Appellate  Court; 
in  determining  whether  the  precipe  calls  for  certain  parts  of 
the  record,  may  adopt  the  trial  court's  decision  as  to  the  precipe, 
p.  47. 

3.  Master  and  Servant. — Telegraphs  and  Telephones, — Defectively 
Insulated  Wires. — Evidence. — Evidence  showing  that  plaintiff's 
decedent  was  engaged  in  stringing  a  telephone  wire  over  a  trol- 
ley wire,  that  such  trolley  wire  was  heavily  charged  with  elec- 
tricity, that  the  telephone  wire  was  provided  with  insulators  to 
prevent  the  current  from  Injuring  the  servants,  that  the  insu- 
lator on  the  decedent's  side  of  the  trolley  was  so  defective  that 
the  current  passed  over  the  wire,  killing  decedent,  sustains  an 
action  for  damages  for  his  death,    p.  47. 

Prom  Marion  Circuit  Court  (16,222) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Emma  Biggs,  as  administratrix  of  the  estate 
of  Lawrence  Riggs,  deceased,  against  the  Central  Union  Tele- 
phone Company.  From  a  judgment  on  a  verdict  for  $5,000 
for  plaintiff,  defendant  appeals.    Affirmed, 

W.  B.  Mann,  David  K,  Tone  and  Hawkins,  Smith  &  Haw- 
Tdns,  for  appellant. 

B.  2V.  Miller,  Bailey  <fc  Young  and  Henry  N.  Spaan,  for 
appellee. 

CoMSTOCK,  J. — ^Appellee,  as  administratrix  of  the  estate 
of  Lawrence  Riggs,  deceased,  instituted  this  action  in  the 
court  below  against  appellant,  the  Central  Union  Telephone 
Company,  and  the  Lidianapolis  Traction  and  Terminal  Com- 
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pany,  to  recover  damages  alleged  to  have  been  occasioned 
by  the  death  of  said  Lawrence  Biggs,  as  a  result  of  an  elec- 
tric shock  received  while  handling  a  guy-wire  belonging  to 
appellant. 

The  complaint  consisted  of  two  paragraphs,  to  which  de- 
fendants' separate  demurrers  were  overruled  and  answers 
filed  in  general  denial.  At  the  close  of  plaintiflE's  evidence 
the  court  instructed  the  jury  to  find  for  the  defendant  trac- 
tion company,  and  judgment  was  entered  for  the  traction 
company  in  accordance  with  said  instruction.  A  trial  by 
jury  resulted  in  a  verdict  in  favor  of  appellee  and  against 
appellant  for  $5,000.  With  the  general  verdict  answers  to 
interrogatories  were  returned.  Appellant's  motion  for  a 
new  trial  was  overruled  and  judgment  rendered  on  the  ver- 
dict. 

The  errors  assigned  and  not  waived  are  as  follows:  The 
court  erred  (1)  in  overruling  the  verified  petition  of  appel- 
lant to  remove  the  cause  to  the  United  States  Court  for  the 
District  of  Indiana;  (2)  in  overruling  appellant's  motion  for 
a  venire  de  novo;  (3)  in  overruling  appellant's  motion  for 
a  new  trial. 

The  first  error  discussed  is  the  action  of  the  court  in  over- 
ruling appellant's  petition  to  remove  said  cause  to  the  fed- 
eral court.    The  motion  was  upon  the  grounds  that 

1.  the  Central  Union  Telephone  Company  was  a  citi- 
zen and  resident  of  the  State  of  Illinois;  that  de- 
fendant Indianapolis  Traction  and  Terminal  Company  and 
plaintiff  were  citizens  and  residents  of  the  State  of  Indiana ; 
that  no  cause  of  action  was  stated  against  defendant  trac- 
tion company,  and  that  the  amount  in  controversy  exceeded 
$2,000.  In  this  action  of  the  court  there  was  no  error. 
Louisville,  etc.,  B.  Co.  v.  Oollihur  (1907),  40  Ind.  App.  480. 

The  complaint  charges  an  act  of  negligence  on  the  part 
of  each  of  the  defendants  as  a  joint  cause  of  action,  a  joint 
tort  resulting  in  the  death  of  appellee's  decedent.  Louis- 
ville, etc,  R.  Co.  V.  OolUhur,  supra,  and  cases  cited ;  Powers 
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V.  Chesapeake,  etc.,  R.  Co.  (1898),  169  U.  S.  92,  18  Sup. 
Ct  264,  42  L.  Ed.  673 ;  Louisville^  etc.,  B.  Co.  v.  Wangelin 
(1890),  132  U.  S.  601,  10  Sup.  Ct.  203,  33  L.  Ed.  474; 
Plymouth  Oold  Mining  Co.  v.  Amador,  etc.,  Canal  Co. 
(1886),  118  U.  S.  264,  6  Sup.  Ct.  1034,  30  L.  Ed.  232. 

The  court  did  not  err  in  its  ruling  on  appellant's  motion 
for  a  venire  de  novo. 

The  controlling  question,  viz.,  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  is  presented  by  the  motion  for 
a  new  trial.    It  is  earnestly  argued  that  said  motion 

2.  was  not  called  for  in  the  precipe,  and  therefore  no 
question  sought  to  be  raised  by  said  motion  is  pre- 
sented. The  facts  relating  to  the  precipe,  upon  which  the 
record  comes  before  us,  have  been  passed  upon  by  the  trial 
court  and  brought  to  this  court  by  an  auxiliary  appeal. 
Upon  the  finding  and  judgment  of  the  trial  court  we  hold 
that  the  record  presents  the  questions  sought  to  be  raised. 

The  negligence  charged  in  the  complaint  is  in  part  as  fol- 
lows:   **Said  defendant  telephone  company  carelessly  and 
negligently  constructed  said  guy  wire,  which  was  at- 

3.  tached  to  the  top  of  said  pole  on  the  south  side  of 
said  Michigan  street  and  with  the  deadman  in  the 

ground,  in  this,  that  it,  the  said  telephone  company  had 
carelessly  and  negligently  failed,  refused  and  neglected  to 
place  a  strain  insulator  (commonly  called  a  breaker)  in  said 
guy-wire,  running  from  the  top  of  said  post  to  said  dead- 
man,  so  as  to  break  any  current  of  electricity  traveling 
along  said  wire ;  •  •  •  that  a  strain  insulator,  commonly 
called  a  breaker,  made  of  metal,  mica  and  micalite,  placed 
in  said  guy-wire  between  said  post  and  said  deadman,  would 
have  broken  any  current  of  electricity  passing  along  said 
wire ;  that  it  was  the  duty  of  the  telephone  company,  which 
it  owed  to  plaintiff's  decedent,  so  to  place  a  strain  insulator 
in  said  guy-wire  as  to  make  the  place  in  which  he  was  di- 
rected to  work  reasonably  safe,  as  hereinafter  described; 
•    •    •    that  said  wire  cable  which  was  to  be  strung  and 
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stretched  above  said  trolley-wire,  and  between  the  two  said 
poles  in  opposite  sides  of  said  Michigan  street,  was  supplied 
with  two  strain  insulators,  commonly  called  breakers,  which 
were  so  placed  in  said  wire  that  when  said  wire  was  in  final 
position  and  fastened  to  both  of  said  poles,  one  of  said 
strain  insulators  or  breakers  would  be  between  said  pole  on 
the  north  side  of  said  street  and  the  trolley-wire  nearest  to  it, 
and  the  other  insulator  would  be  between  said  trolley-wire 
and  the  post  upon  which  this  decedent  was  stationed;  that 
said  strain  insulators  were  for  the  purpose  and  intention  of 
turning  aside  any  electric  current  that  might  reach  said  wire 
and  keep  it  from  reaching  either  of  said  poles  as  hereinbefore 
described;  that  said  insulators,  when  in  proper  position, 
would  be  about  three  or  four  feet  from  said  pole ;  that  said 
strain  insulator  between  this  decedent  and  the  trolley-wire 
was  carelessly  and  negligently  constructed,  so  that  it  would 
not  break  a  current  of  electricity  passing  through  said  guy- 
wire,  and  imperfect  for  the  purpose  to  which  it  was  assigned ; 
•  •  •  that  by  reason  of  the  carelessness  and  negligence  of 
defendant  telephone  company  in  constructing  said  guy-wire 
running  from  said  post  to  said  deadman,  and  by  reason  of 
the  carelessness  and  negligence  of  the  telephone  company 
in  placing,  or  causing  to  be  placed,  in  said  wire  running  be- 
tween said  two  poles  the  defective  and  imperfect  strain  in- 
sulator or  breaker,  and  by  reason  of  all  which  a  current  of 
electricity  of  about  2,000  volts  and  of  great  amperage  and 
power  was  allowed  to  pass  along  said  wire  this  decedent 
was  holding,  by  reason  of  said  defective  strain  insulator's 
failing  to  stop  said  current  and  it  was  transmitted  through 
the  body  of  this  decedent,  who  was  in  direct  connection 
with  the  ground  by  reason  of  said  defective  guy-wire  as 
heretofore  described,  which  ran  from  said  post  to  said  dead- 
man,  and  thereby  and  by  reason  of  the  negligence  and  care- 
lessness of  these  defendants  plaintiff's  decedent  was  in- 
stantly killed. " 


NOVEMBER  TERM,  1910.  49 

iB^    -  I        -  r  _  ,_        I        _       lUJM  ■■-r-« 

Central  Union  Tel.  Co.  «?.  Rlggs— 47  Ind.  App.  45. 

The  general  verdict  finds  these  allegations  to  be  true.  The 
facts  specifically  found  are  not  in  conflict  with  the  general 
verdict,  so  that  the  remaining  question  is  whether  there  is 
any  evidence  fairly  tending  to  support  it.  It  is  shown  that 
appellant  was  placing  a  guy-wire  from  a  telephone  post  or 
guy-stub  on  the  south  side  of  West  Michigan  street  across 
and  over  the  wires  of  the  Indianapolis  Traction  and  Ter- 
minal Company  to  a  pole  on  the  north  side  of  said  street* 
The  wire  had  been  prepared  by  putting  in  two  insulators 
to  break  the  current  of  electricity  that  might  otherwise  pass 
along  the  wire.  It  is  shown  that  if  the  insulators  were  in 
good  condition  they  would  break  a  voltage  of  from  550  to 
700  volts,  and  that  the  amount  of  electricity  carried  by  the 
Indianapolis  Traction  and  Terminal  Company  at  this  point 
was  about  500  volts.  Decedent,  Lawrence  Riggs,  was  on  the 
south  pole,  and  was  passing  the  wire  through  his  hands  as 
it  passed  over  the  trolley-wire  going  to  the  north.  The  north 
end  of  the  wire  had  been  bent  into  a  loop  in  which  a  small 
hand  line  was  tied  and  one  Arbuckle  was  on  the  telephone 
pole  on  the  north  side  of  the  street  pulling  the  wire  across 
over  the  trolley-wires  to  the  north  side  of  the  street.  The 
wire  on  the  telephone  pole  was  to  be  fastened  higher  than 
the  top  of  the  guy-stub  on  the  south  side.  The  wire  was 
pulled  across  until  the  end  of  the  loop  was  from  two  to  three 
feet  from  the  pole  where  it  was  to  be  attached.  At  that 
time  it  swung  loosely  and  sagged  on  the  south  of  the  south 
troUey-wire.  The  wire  on  the  north  was  loose.  This  wire 
was  pulled  across  until  the  south  insulator  had  passed  north 
of  the  decedent,  a  distance  of  two  and  one-half  or  three  feet, 
at  which  time  decedent  let  loose  of  the  rope  by  which  he 
was  handling  this  wire  and  took  hold  of  it  with  his  hands. 
He  was  leaning  against  another  wire  attached  to  the  top 
of  the  guy-stub,  stretched  in  a  southern  direction  and 
fastened  to  the  deadman  in  the  ground.  When  he  took  hold 
of  the  wire  south  of  the  south  insulator,  and  while  leaning 
Vol.  47—4 
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agamst  the  wire  grounded  to  the  deadmaOf  he  received  a 
shock  of  electricity  which  passed  through  his  body  killing 
him  almost  instantly. 

Immediately  after  the  accident  the  guy-wire  with  the 
south  insulator  was  cut  and  fell  to  the  ground.  When  so 
cut  it  was  flashing  all  around  the  insulator.  This  indicated 
that  there  had  been  arcing  across  the  insulator.  Its  outside 
was  badly  burned.  If  it  had  not  been  cut  it  would  have 
been  finally  consumed.  Measurements  were  testified  to. 
Photographs  and  blueprints  were  introduced  in  evidence, 
designed  to  represent  the  location  of  the  decedent  with  ref- 
erence to  the  insulators,  the  length  of  the  wire  and  distances 
between  the  various  locations  involved  and  the  general  situ- 
ation and  conditions  at  the  place  of  the  accident.  One  wit- 
ness testified  that  the  south  insulator  was  without  defect. 
This  testimony  was  discredited  by  the  testimony  of  other 
witnesses,  who  testified  that  he  had  previously  stated  that 
it  was  defective.  The  evidence  was  undisputed  that  there 
was  no  strain  insulator  in  the  guy-wire  running  from  the 
top  of  the  pole  on  the  south  side  of  said  street  to  the  dead- 
man,  and  that  if  there  had  been  it  would  have  prevented 
a  circuit  and  thus  prevented  the  accident. 

We  cannot  say  that  the  verdict  was  without  support  in 
the  evidence. 

Judgment  affirmed.  The  clerk  is  directed  to  tax  the  costs 
of  the  auxiliary  appeal  to  appellee. 


Citizens  National  Bank  v.  Klauss,  Treasurer, 

[No.  7^65.    Filed  January  27,  1911.] 

1.  Taxation. — Banks. — Boards  of  Review. — Duty. — Notice. — It  !s 
the  duty  of  county  boards  of  review  to  assess  bank  stock  at  Its 
true  cash  raltt^  on  the  preceding  March  1;  and  the  auditor*s 
notice  of  the  meeting  of  the  board  invests  such  board  wltk  Juris- 
dlctioB  te  make  the  assessment,    p.  55i 
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2.  Taxation. — Banks. — Assessment. — ^The  fact  that  the  county 
board  of  review  assesses  for  taxation  the  total  number  of  shares 
in  a  bank,  instead  of  valuing  each  share,  does  not  affect  such  as- 
sessment,   p.  56. 

3L  Taxation. — Banks. — Extending  Value  of  Shares  to  Stockholders. 
— Auditors. — Where  the  taxes  against  the  stock  of  a  bank  have 
been  placed  on  the  tax  duplicates  against  the  bank  itself,  the 
subsequent  extension  of  such  tax  against  the  stockholders  is 
authorized  (S10316  Bums  1908,  Acts  1891  p.  199,  S147).  pp. 
56,57. 

4.  Taxation. — Irregularities. — Ejfect. — Tax  assessments  are  not 
rendered  invalid  because  of  iriegularities  that  do  not  prejudice 
the  rights  of  the  persons  assessed,    p.  56. 

5.  Injunction. — Taxation. — Injunction  does  not  lie  to  restrain  the 
collection  of  taxes,  where  the  property  taxed  is  subject  to  tax- 
ation,   p.  56. 

6.  Injunction. — Taxation. — Payment. — Where  taxes  are  partly 
valid,  the  person  assessed,  upon  payment,  or  offer  of  payment, 
of  the  amount  due,  may  restrain  the  collection  of  the  unlawful 
part  thereof,    p.  57. 

Prom  Superior  Court  of  Vanderburgh  County ;  Alexander 
Gilchrist,  Judge. 

Suit  by  the  Citizens  National  Bank  of  Evansville,  Indi- 
ana, against  Otto  L.  Elauss,  as  treasurer  of  Vanderburgh 
county.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

W.  D.  Robinson  and  William  E.  Stilwell,  for  appellant. 
George  A.  Cunningham  and  Daniel  H.  Ortmeyer,  for  ap- 
pellee. 

Adahs,  J. — This  proceeding  was  instituted  by  appellant 
for  and  on  behalf  of  certain  of  its  stockholders,  named, 
against  appellee  to  enjoin  him  from  collecting  taxes  which 
appellant  claims  were  illegally  assessed  against  its  said 
stockholders. 

Issues  were  formed  by  the  complaint  in  one  paragraph, 
and  an  answer  in  general  denial.  Upon  request  the  court 
made  a  special  finding  of  facts  and  stated  conclusions  of 
law  thereon.    Judgment  was  rendered  on  said  conclusions  of 


52  APPELLATE  COURT  OP  INDIANA, 

Citizens  Nat  Bank  v.  Klauss— 47  IncL  App.  50. 

law  that  appellant  take  nothing  by  this  action,  and  that  ap- 
pellee recover  his  costs. 

It  appears  from  the  special  findings  that  on  March  1, 
1909,  and  for  more  than  one  year  immediately  following 
said  date,  appellant  was  a  banking  corporation,  organized 
under  the  laws  of  the  United  States  of  America,  and  located 
in  the  city  of  Evansville,  Indiana;  that  on  May  10,  1909, 
appellant,  by  its  cashier,  made  out  a  statement  under  oath, 
in  duplicate,  showing  the  number  of  shares  of  capital  stock 
of  such  bank,  the  name  and  residence  of  each  shareholder, 
with  the  number  of  shares  owned  by  each,  and  delivered  said 
statement  to  the  auditor  of  said  county.  In  addition,  said 
statement  also  shows  that  on  Alarch  1,  1909,  said  bank  had 
a  paid-up  capital  stock  of  $200,000,  a  surplus  of  $40,000  and 
undivided  profits  amounting  to  $16,757 ;  that  dividends  were 
paid  during  the  preceding  year  amounting  to  seven  per 
cent,  and  that  the  assessed  value  of  real  estate  held  by  the 
bank  was  $46,030. 

It  is  further  found  that  upon  notice  given  as  provided  by 
statute  the  county  board  of  review  for  said  county  met  in 
the  court-house  of  said  county  on  the  first  Monday  of  June, 
1909,  for  assessment,  review  and  equalization  of  taxes,  and 
remained  in  session  thirty  days ;  that  said  statement,  afore- 
said, was  by  the  auditor  of  said  county  laid  before  said 
board  of  review ;  that  on  July  1,  1909,  at  a  regular  meeting 
of  said  board,  on  motion  said  board  placed  an  assessment 
of  seventy  per  cent  on  the  value  of  the  capital  stock,  sur- 
plulB  and  undivided  profits  of  appellant  bank,  approximat- 
ing $179,730 ;  that  between  the  first  Monday  in  July  and  the 
last  day  of  December  of  the  year  1909  the  auditor  of  said 
county  made  out  a  duplicate  list  of  taxes  assessed  in  said 
county,  and  entered  the  valuation  of  such  capital  stock  of 
appellant  on  the  tax  duplicates  for  the  current  year,  and 
computed  and  extended  taxes  thereon  the  same  as  against 
the  valuation  of  other  property  in  said  city  of  Evansville, 
Indiana.    A  copy  of  a  portion  of  the  tax  duplicate  was  set 
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out  as  follows,  omitting  names  of  shareholders  and  number 
of  shares  owned  by  each : 

' '  City  of  Evansville — Tax  Duplicates 
of  Vanderburgh  County,  Indiana,  for  1909. 

Tax  Duplicate  No.  4,357  Citizens  National  Bank 

Names 

•  •    •  (number  of  shares  omitted) 

•  •    •  •    •    • 

Total  shares  2,000  at  $100  per  share 

70%  capital  stock,  surplus  and 
undivided  profits  $179,730.00 

less  real  estate  46,030.00 


$133,700.00 
First  installment  1,845.06 

Second  installment  1,845.06 


$3,690.12" 

It  is  also  found  that  on  or  before  the  last  day  of  December 
of  the  year  1909  said  auditor  caused  to  be  delivered  to  ap- 
pellee one  of  such  duplicates;  that  appellee,  as  soon  as 
he  received  such  duplicate,  caused  notice  to  be  given 
as  provided  by  statute  of  the  amount  of  taxes 
chai^d  for  state,  county,  school,  road  or  other  purposes, 
etc ,-  that  the  first  instalment  of  taxes  on  said  shares  of  capi- 
tal stock  was  not  paid  on  or  before  the  first  Monday  in 
May,  1910 ;  that  after  said  date  said  appellee  added  to  said 
taxes  a  penalty  of  ten  per  cent ;  that  thereafter  on  June  1, 
1910,  the  auditor  and  treasurer  of  said  county  extended 
upon  the  tax  duplicates  of  said  county  for  the  year  1909 
the  amount  of  taxes  due  from  each  shareholder  of  appellant, 
setting  out  opposite  the  name  and  number  of  shares  of 
each  shareholder  on  said  tax  duplicates  the  amount  of  taxes 
assessed  against  such  shares,  with  ten  per  cent  penalty 
added. 

It  is  further  found  that  appellee  is  threatening  to,  and 
will  unless  restrained,  proceed  to  make  demand  upon  each 
of  said  shareholders  for  the  amount  of  said  taxes  due  upon 
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his  respective  shares  of  stock,  and  if  not  paid  will  proceed 
to  levy  upon  the  personal  property  of  such  shareholders; 
that  no  notice  was  given  to  said  bank  or  to  any  of  its  share- 
holders by  the  auditor  of  said  county  or  appellee  that  the 
taxes  would  be  extended  upon  the  tax  duplicates  of  said 
county  for  the  year  1909,  as  made  by  said  auditor  and  ap- 
pellee on  June  1,  1910,  and  that  neither  said  bank  nor 
any  of  its  shareholders  had  any  notice  that  such  action,  or 
that  any  action,  would  be  taken  by  said  auditor  and  ap- 
pellee so  to  extend  said  taxes  on  said  duplicates ;  that  certain 
persons,  naming  them,  were  the  owners  of  more  than  one 
share  each  of  the  capital  stock  of  said  bank  on  March  1, 1909, 
and  that  all  of  the  taxes  due  from  each  on  the  first  Monday 
of  May,  1910,  except  the  taxes  claimed  to  be  due  on  shares 
of  stock  in  said  bank,  wejre  paid  prior  to  the  bringing  of  this 
suit;  that  on  March  1,  1909,  the  usual  selling  and  market 
price  of  the  shares  of  stock  in  said  bank  was  as  much  or 
more  than  the  value  at  which  such  shares  now  appear  upon 
the  tax  duplicates;  that  at  such  time,  although  such  fact 
was  not  known  to  the  public,  nor  to  any  of  the  stockholders 
of  such  bank  named  in  the  complaint,  the  capital  stock  of 
such  bank  had  become  so  much  impaired  by  losses  that  the 
actual  cash  value  of  the  shares  of  stock  in  said  bank  was  not 
more  than  $15  per  share. 

Upon  the  facts  found,  substantially  as  heretofore  set  out, 
the  court  stated  its  conclusions  of  law  as  follows:  **(1) 
The  plaintiff  bank,  in  case  of  an  illegal  assessment  for  tax- 
ation against  its  shareholders  upon  the  shares  of  the  plain- 
tiff's  capital  stock  respectively  held  by  such  shareholders, 
is  authorized  to  maintain  a  suit  to  restrain  the  collection  of 
such  illegal  tax  from  such  shareholders.  (2)  The  action  of 
the  board  of  review  of  Vanderburgh  county,  which  is  set 
out  in  the  eighth  finding  of  facts  herein,  and  the  entry  made 
after  such  action  of  such  board  of  review  by  the  auditor  of 
Vanderburgh  county  upon  the  tax  duplicates  of  said  county, 
which  is  set  out  in  the  seventh  finding  of  facts  herein,  and 
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the  subsequent  extension  of  the  value  of  the  shares  held  by 
each  stockholder  of  plaintiff  bank  and  of  the  amount  of 
tax  assessed  against  such  stock,  as  set  out  in  the  twelfth  find- 
ing of  facts  herein,  made  a  valid  assessment  for  taxation 
upon  the  shares  of  each  of  the  stockholders  of  such  bank, 
whose  names  are  set  out  as  such  stock-holders  in  the  com- 
plaint in  this  suit.  (3)  The  assessment  for  taxation  upon 
the  shares  of  stock  of  the  stockholders  of  plaintiff  in  whose 
behalf  this  suit  was  brought  by  plaintiff,  and  whose  names 
are  set  out  in  the  complaint  in  this  suit,  was  a  valid  as- 
sessment, and  defendant,  as  treasurer  of  the  coimty  of  Van- 
derbui^h,  is  authorized  to  sell  the  personal  property  of  each 
of  such  stockholders  for  the  collection  of  the  tax  so  assessed 
against  such  stockholders  and  the  collection  of  such  taxes 
by  defendant  treasurer  by  such  proceeding  should  not  be 
restrained.  (4)  Plaintiff  should  take  nothing  by  this  suit, 
and  defendant  should  have  judgment  for  his  costs." 

The  first  conclusion  of  law  is  not  questioned  by  either  ap- 
pellant or  appellee,  and  for  that  reason  is  not  considered  in 
this  opinion. 

Appellant  reserved  exceptions  to  the  second,  third  and 
fourth  conclusions  of  law  as  stated  by  the  court,  and  upon 
these  conclusions  error  is  predicated. 

It  is  insisted  by  appellant  that  the  assessment  was  illegal, 
in  that  the  tax  duplicates  could  not  be  changed  or  corrected 
by  extending  to  the  individual  stockholders,  without  notice, 
the  taxes  assessed  in  the  first  instance  against  the  bank. 

It  was  the  duty  of  the  county  board  of  review  to  deter- 
mine the  true  cash  value  of  each  share  of  stock  in  the  bank 
as  of  March  1, 1909.    The  county  auditor  gave  notice, 

1.  as  required  by  law,  of  the  time,  place  and  purpose  of 
the  meeting  of  the  board.  Prior  to  the  meeting  the 
cashier  of  appellant  bank  had  filed  with  the  auditor  the  ver- 
ified statement  required  by  statute.  No  additional  notice, 
other  than  that  given  by  the  auditor,  was  required  to  give 
the  board  of  review  jurisdiction  to  determine  the  value  of 


56  APPELLATE  COURT  OP  INDIANA, 

Citizens  Nat.  Bank  r.  Klauss — 47  Ind.  App.  60. 

the  stock  for  taxation.  Appellant  and  its  stockholders  were 
bound  to  know  that  the  board  at  its  June  meeting  would 
place  a  valuation  upon  the  shares  of  bank  stock,  and  if  they 
were  not  satisfied  with  the  statement  filed  by  the  cashier  it 
was  their  right  to  appear  before  the  board  and  offer  proof 
showing  the  true  cash  value  of  the  shares.  The  board  fixed 
seventy  per  cent  of  the  aggregate  capital  stock,  surplus  and 
undivided  profits  as  the  true  cash  value  of  the  stock,  less 
the  assessed  value  of  real  estate,  making  a  net  valuation  of 
$133,700.    The  failure  of  the  board  expressly  to  value 

2.  each  share  was  not  material,  since  it  appeared  that 
there  were  2,000  shares.    The  valuation  of  each  share 

was  a  simple  matter  of  division. 

The  subsequent  extension  on  the  tax  duplicates  of  the 

amount  of  taxes  assessed  to  each  individual  stockholder,  as 

shown  by  the  findings,  could  only  be  regarded  as  the 

3.  correction  of  an  error,  and  the  auditor  was  fully 
warranted  in  making  such  correction. 

Section  10316  Bums  1908,  Acts  1891  p.  199,  §147,  pro- 
y-ides,  in  part,  that,  **he  [the  auditor]  shall,  from  time  to 
time,  correct  all  errors  which  he  may  discover  in  his  dupli- 
cate, either  in  the  name  of  the  person  charged  with  taxes, 
the  description  of  the  property  or  the  amount  of  the  tax 
charged." 

Nor  would  the  assessment  be  rendered  invalid  or  illegal 
by  any  irregularity  in  matter  of  form  not  affecting 

4.  the  merits  of  the  case,  and  which  did  not  prejudice 
the  rights  of  the  party  assessed.    §10395  Bums  1908, 

Acts  1891  p.  199,  §224. 

The  bank  stock  involved  in  this  proceeding  was  clearly 

taxable,  and  it  has  been  many  times  held  in  this  State  that 

want  of  notice,  the  insufficiency  of  notice,  or  any 

5.  other  irregularity  or  informality  does  not  entitle  the 
owner  to  an  injunction,  where  the  property  is  tax- 
able.   Croivder  v.  Riggs  (1899),  153  Ind.  158;  McCrory  v. 
O'Keefe  (1904),  162  Ind.  534;  Hunter  Stone  Co,  v.  Wood- 
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ard  (1899),  152  Ind.  474;  Florer  v.  McAffee  (1893),  135 
InA  540;  City  of  Delphi  v.  Boiven  (1878),  61  Ind.  29. 

In  the  case  of  Nyce  v.  Schmoll  (1907),  40  Ind.  App.  555, 
it  is  held  that  in  order  to  enjoin  the  collection  of  taxes  it 
mnst  he  alleged  and  proved  either  that  the  property  is  not 
subject  to  taxation  or  that  the  taxes  thereon  have  been  paid. 
The  trial  court  found  as  a  fact  that  the  usual  market  or 
selling  price  of  the  shares  of  stock  in  appellant  bank  was  on 
March  1,  1909,  as  much  or  more  than  the  value  at  which 
the  shares  now  appear  on  the  tax  duplicate,  but  the  actual 
value  of  such  shares,  on  account  of  losses,  was  on  said  date 
not  more  than  $15  a  share,  although  such  fact  was  unknown 
at  the  time  to  the  public  and  to  the  stockholders  named  in 
the  complaint.  This  finding  does  not  support  appellant's 
right  to  enjoin  the  collection  of  taxes  on  the  valuation  fixed. 

The  general  principle  is  that  until  it  is  shown  that 
6.    the  property  owner  has  paid  or  oflPered  to  pay  the 

taxes,  admitted  to  be  owing,  he  has  no  standing  in  a 
court  of  equity.  Buck  v.  Miller  (1897),  147  Ind.  586,  37  L. 
K.  A,  384,  62  Am.  St.  4:36 ;  Shepardson  v.  Oillette  (1892),  133 
Ini  125,  130,  131;  Thiehaudx.Tait  (1894),  138  Ind.  238, 
250;  City  of  Jeffersonville  v.  Louisville,  etc,  Bridge  Co. 
(1908),  169  Ind.  645;  People's  Nat.  Bank  v.  Marye  (1903), 
191  U.  S.  272,  24  Sup.  Ct.  68,  48  L.  Ed.  180. 

The  well-considered  case  of  Small  v.  City  of  Lawrence- 
burgh    (1891),   128   Ind.   231,   is  based   upon   facts   very 

similar  to  those  in  the  case  under  consideration.    In 
3.    that  case  it  was  held  that  averments  that  the  bank 

stock  had  no  value,  and  that  the  owners  were  entitled 
to  deductions  on  account  of  indebtedness,  were  of  no  avail ; 
that  the  persons  who  owned  the  stock  on  April  1,  1883,  and 
were  assessed  by  a  proper  officer,  became  liable  for  the  taxes 
charged  against  the  stock  the  same  as  any  other  property 
owned  by  them,  and  they  cannot  enjoin  its  collection  be- 
cause an  entry  was  made  on  the  books  against  the  bank  in- 
stead of  against  them  individually.    It  is  also  held,  in  the 
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same  case,  that  where  the  assessment  was  made  in  the  name 
of  the  bank  instead  of  the  stockholders,  that  fact  will  not 
invalidate  the  lien  or  relieve  the  stockholders  from  paying 
the  taxes  for  which  they  are  liable. 
Judgment  affirmed. 


Evansville  Electric  Railway  v.  Folz, 

[No.  7,065.    Piled  January  31,  1911.1 

1.  Raiuioads. — Street. — Highvyay  Crossings, — Frightening  Teams. 
— Complaint — ^A  complaint  alleging  that  the  plaintiff  and  her 
son,  twenty-four  years  old,  were  driving  a  team  of  mules  along 
the  public  highway  at  a  point  where  defendant  street  railroad 
company's  track  intersects  it,  that  defendant's  motorman  in 
charge  of  a  car  was  approaching,  that  the  mules  became  fright- 
ened and  plunged  and  reared,  that  plaintiff  signaled  and  called 
to  the  motorman,  but  the  motorman,  "seeing  the  perilous  condi- 
tion" of  the  plaintiff  when  his  car  was  200  feet  away,  refussed 
to  check  his  car,  that  he  negligently  ran  the  car  up  to  the  team, 
causing  the  plaintiff  to  be  thrown  from  her  vehicle  into  such 
a  position  that  she  was  struck  by  the  car,  sustaining  permanent 
injuries,  fails  to  state  a  cause  of  action,    pp.  59, 63. 

2.  Highways. — Use  of. — Travelers.  —  Street  Railroads.  —  Street 
railroad  companies,  where  properly  authorized,  and  travelers 
have  equal  rights  in  the  use  of  streets  and  highways,    p.  61. 

3.  Rahjioads. — Street. — Use  of  Ilighirays. — Injury  to  Travelers, 
— Complaint. — A  complaint  for  injuries  to  a  traveler  upon  a 
highway,  caused  by  a  street  railroad  company's  operation  of  its 
car  should  allege  (1)  that  the  person  injured  was  In  a  position 
of  peril  likely  to  he  Increased  by  the  closer  approach  of  the  car, 
(2)  that  the  motorman  saw  such  danger,  or  should  have  seen  it, 
in  time  to  avoid  the  injury,  (3)  that  the  motorman  negligently 
failed  to  stop,  and  (4)  that  by  reason  thereof  the  plaintiff  was 
injured,    p.  62. 

4.  Pleading. — Use  of  Participles. — Recitals. — The  use  of  pai-ti- 
clples  in  a  pleading  should  be  avoided,  since  they  constitute  re- 
citals and  not  averments,    p.  63. 

5.  Raiiboads. — Street. — Travelers. — Peril. — Complaint.  —  Recitals. 
— A  statement  in  a  complaint  that  the  plaintiff,  realhslng  the 
danger,  signaled  and  called  to  the  motorman  of  defendant's 
street-car,  is  not  an  averment  that  plaintiff  was  in  a  perilous 
position,  the  facts  constituting  the  danger  being  necessary,    p.  64. 
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Prom  Posey  Circuit  Court;  O.  M.  Welbom,  Judge. 

Action  by  Catherine  Folz  againgt  the  Evansville  Electric 
Railway  Company.  From  a  judgment  on  a  verdict  for 
plaintiff,  for  $1,500,  defendant  appeals.    Reversed. 

W.  D.  Robinson,  W.  E.  StUweU  and  O.  F.  Memies,  for 
appellant. 

William  Reister  and  Walter  8.  Jackson,  for  appellee. 

Lairy,  J. — This  is  an  appeal  from  a  judgment  awarding 
damages  to  appellee  for  personal  injuries.    The  complaint 
on  which  the  judgment  is  based,  omitting  the  formal 
1.    parts,  is  as  follows :  *  *  Plaintiff  complains  of  defendant, 
and  alleges  that  defendant  was,  at  the  time  hereinafter 
mentioned,  a  corporation  duly  organized  under  the  laws  of 
the  State  of  Indiana,  and  owned  and  operated  a  system  of 
Unes  of  street  railway,  over  and  upon  certain  streets  in  the 
city  of  Evansville,  Indiana,  and  extending  and  operating 
said  lines  to  suburban  points  near  the  city ;  that  on  August 
30,  1902,  defendant  was  the  owner  of,  and  operated  a  street 
railway  upon  a  street  or  road  known  as  the  Mount  Vernon 
road;  that  on  said  day  plaintiff,  in  company  with  her  son,  a 
man  twenty-four  years  of  age,  driving  a  team  of  mules 
hitched  to  and  drawing  an  ordinary  spring  wagon,  was 
traveling  upon  said  road,  a  public  highway  and  thorough- 
faro,  going  in  a  northwesterly  direction,  at  and  near  the 
point  on  said  road  where  Law  avenue  crosses  and  intersects 
the  same ;  that,  while  so  driving  at  said  time  and  place,  de- 
fendants were  running  a  street-car,  propelled  by  electricity, 
in  charge  of  a  motorman,  in  a  southwesterly  direction,  ap- 
proaching said  place  on  said  Mount  Vernon  road;  that, 
while  so  running  said  car,  plaintiff's  horses  became  fright- 
ened at  the  approach  and  noise  of  defendant's  car,  as  al- 
leged ;    that  said  horses  became  more  and  more  frightened 
and  unmanageable  as  said  car  approached,  and  plaintiff 
and  her  son,  realizing  the  danger,  signaled  to  the  motor- 
miui    in    charge   of   said    approaching    car,    calling   said 
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motorman's  attention  to  their  perilous  condition  when  said 
approaching  car  was  still  a  distance  of  about  two  hundred 
feet  from  the  point  on  said  road  where  this  plaintiff  and 
her  son  were,  as  alleged,  but  said  motorman,  without  de- 
creasing the  speed  at  which  said  car  was  still  running,  or 
without  stopping  said  car,  and  seeing  the  perilous  condition 
of,  and  the  circumstances  surrounding,  said  plaintiff,  when 
said  car  was  still  a  distance  of  about  two  hundred  feet  from 
said  point,  as  before  alleged,  and  disregarding  plaintiff's 
signaling,  warning  and  calling,  and  disregarding  the  peril- 
ous condition  of,  and  the  circumstances  surrounding,  said 
plaintiff,  as  alleged,  all  of  which  the  motorman  did  see,  or 
could  have  seen  by  the  exercise  of  ordinary  care,  said 
motorman  carelessly  and  negligently  approached,  causing 
said  mules  to  turn  from  side  to  side,  and  to  lunge  and  back, 
all  of  which  frightening  and  unmanageableness  of  said  team 
of  mules  increased  as  said  car  approached  them,  then  in  the 
hands  and  in  charge  of  said  motorman,  as  alleged;  that  a 
sudden  jerking,  turning  and  lunging  to  the  side,  all  of 
which  was  caused  by  the  approach  of  said  car,  in  the  man- 
ner and  under  the  circumstances,  as  before  alleged,  and  in 
the  hands  of  said  motorman  of  said  car,  caused  said  plaintiff 
to  fall  out  of  said  wagon  upon  the  ground  near  said  track 
of  said  street  railway  just  as  said  car  was  passing  said 
wagon  and  team ;  that  said  plaintiff  falling  against  said  pass- 
ing car,  her  clothing  becoming  then  and  there  fastened  in  the 
trucks  of  said  car,  dragging  said  plaintiff  on  the  ground 
several  feet  along  the  side  of  said  track ;  that  said  frighten- 
ing of  the  mules,  as  alleged,  and  said  lunging  and  jerking, 
and  said  falling  of  the  plaintiff,  as  before  alleged,  all  being 
caused  by  said  motorman's  continuing  in  the  approach  of 
said  car  in  the  careless  and  negligent  manner  as  before 
alleged,  after  seeing  the  perilous  situation  of  this  plaintiff, 
and  hearing  the  signal  of  said  plaintiff  and  her  son,  as 
alleged;  that  if  said  motorman,  under  the  circumstances 
and  conditions,  as  alleged,  after  seeing  the  perilous  situa- 
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tion  of  said  plaintiff,  had  stopped  the  car,  the  mules  could 
have  been  controlled,  and  plaintiff  would  not  have  fallen 
out  of  said  wagon  and  would  not  have  been  dragged  by  the 
moving  car,  as  before  alleged,  and  would  not  have  received 
the  injury  complained  of  herein ;  that,  by  reason  of  the  fail- 
ure on  the  part  of  said  motorman  then  and  there  to  stop 
said  car,  plaintiff  was  injured,  as  before  alleged.  Plaintiff 
avers  that  said  falling  and  dragging  injuring  her  right  side 
and  both  her  lower  extremities,  so  that  it  became  necessary 
to  call  medical  aid;  that  by  reason  of  such  injury  she  was 
confined  to  her  bed  and  room  for  more  than  two  months,  and 
is  still  unable  to  use  her  right  leg,  it  being  injured  at  and 
above  the  knee  joint,  so  that  said  joint  is  stiff  and  interferes 
with  plaintiff's  walking,  and  still  causes  her  pain  when  she 
imdertakes  to  use  it ;  that  she  has  been  lamed  by  reason  of 
defendant's  negligence,  her  earning  capacity  decreased,  and 
is  now  unable  to  follow  her  usual  vocation  in  life ;  that  she 
has  suffered  great  bodily  pain  and  is  now  suffering,  has 
paid  medical  bills,  by  reason  of  defendant's  negligence,  and 
without  any  fault  or  negligence  on  her  part  and  without 
fault  or  negligence  on  the  part  of  her  son.  Wherefore 
plaintiff  demands  judgment  in  the  sum  of  $5,000,  and  all 
other  proper  relief." 

A  demurrer  to  this  complaint  for  want  of  facts  sufficient 
to  constitute  a  cause  of  action  was  overruled  by  the  court. 
This  ruling  is  assigned  as  error,  and  thereby  the  sufficiency 
of  the  complaint  is  presented  to  this  court  for  deter- 
mination. 

The  question  is,  Does  this  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action?  The  law  defining  the  rela- 
tive rights  and  duties  of  companies  operating  elec- 

2.  trie  street-cars  in  the  streets  and  highways,  and  of 
persons  riding  or  driving  horses  along  such  high- 
ways or  streets,  is  fairly  well  settled  in  this  State.  This 
court,  in  the  case  of  Terre  Haute  Electric  R.  Co.  v.  Yant 
(1899),  21  Ind.  App.  486,  69  Am.  St.  376,  quotes,  with  ap- 
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proval,  the  following  from  Booth,  Street  Railway  Law 
§298:  "And,  for  obvious  reasons,  companies  which  have 
been  duly  licensed,  and,  therefore,  have  as  much  right  to 
run  their  cars  in  the  streets  as  others  have  to  drive  through 
them  with  their  horses  and  vehicles,  cannot  ordinarily  be 
held  responsible  for  horses'  taking  fright  at  the  appearance, 
movement  or  noise  of  the  cars.  If  a  horse  takes  fright  at 
an  approaching  car,  and,  because  the  car  is  not  stopped, 

•  *  •  becomes  unmanageable  and  runs  away,  injuring 
the  driver  or  others,  the  company  is  not  liable,  unless  the 
conduct  complained  of,  in  the  management  of  the  car,  is  at- 
tributable only  to  a  wanton  or  malicious  disregard  for  the 
safety  of  the  driver  or  other  travelers  upon  the  street. 

•  *  •  To  the  extent  that  travelers,  whether  in  cars,  on 
foot  or  in  private  vehicles,  have  the  right  to  proceed  with- 
out unnecessary  interruption  or  delay,  the  rights  of  all  are 
equal,  and  the  law  makes  no  distinction  between  the  ve- 
hicles used  or  the  means  employed.  No  other  rule  would 
be  reasonable  or  practicable;  for  if  drivers,  motormen,  and 
gripmen  were  required  to  stop  their  cars,  slacken  their 
speed,  or  omit  or  discontinue  necessary  signals,  upon  which 
the  safety  of  others  depends,  because  their  timid  horses  may 
become  frightened,  or  already  manifest  symptoms  of  fear, 
not  indicating  imminent  peril,  street  railway  service  would 
be  so  materially  embarrassed  by  numerous  delays  as  to  de- 
feat the  purpose  for  which  such  franchises  are  granted, 
and  the  dangers  to  the  general  public,  for  whose  protection 
warnings  are  given,  would  be  greatly  enhanced." 

In  all  such  cases  it  is  necessary  to  aver  facts  which  show 
a  duty  on  the  part  of  those  in  charge  of  the  car  either  to 
stop  the  car,  or  slacken  its  speed,  or  to  use  some 
3.     other  precaution.    In  order  to  show  such  duty,  facts 
must  be  averred  which  show,    (1)   that  the  person 
injured  was  so  situated  in  reference  to  the  conditions  sur- 
rounding him  as  would  lead  a  person  of  reasonable  pru- 
dence to  believe  that  be  was  in  a  position  of  danger  or  peril, 
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and  that  the  further  approach  of  the  ear  would  be  likely  to 
increase  such  danger,  and  (2)  that  the  person  in  charge 
of  the  car  saw  the  conditions  of  danger  surrounding  the 
person  injured,  or  that  by  the  exercise  of  ordinary  care, 
he  could  have  seen  such  conditions  in  time  to  take  precau- 
tions to  avoid  the  injury.  If  this  duty  is  shown  by  facts 
properly  averred,  and  if  it  be  further  averred  that  the 
person  in  charge  of  the  car  failed  to  exercise  the  precau- 
tions which  this  duty  imposed  upon  him,  and  that  by  rea- 
son of  such  failure  the  injury  complained  of  resulted,  to 
the  damage  of  the  plaintiff,  the  complaint  states  a  cause  of 
action. 

The  complaint  in  this  ease  is  unusually  wanting  in  di- 
rect averments,  many  of  the  facts  being  recited  by  means  of 

participial  phrases.     Participles  do  not  contain  the 
4.    asserting  element  of  a  verb,  and  cannot  properly  be 

used  in  making  a  direct  averment;  but,  waiving  this 
defect  and  treating  the  facts  so  recited  as  direct  averments, 
can  it  be  said  that  this  complaint  states  facts  suf&cient  to 

show  that  it  was  the  duty  of  the  person  in  charge 
1.    of  the  car  to  take  any  unusual  precaution  for  the 

safety  of  the  plaintiff?  Upon  this  subject,  the  com- 
plaint avers  that  plaintiff's  mules  became  frightened 
at  the  approach  and  noise  of  the  car,  and  that  they  became 
more  and  more  frightened  and  unmanageable  as  the  car 
approached,  and  that  plaintiff  and  her  son  signaled  and 
called  to  the  motorman.  These  averments,  standing  alone, 
are  not  sufficient  to  give  rise  to  any  duty  on  the  part  of  the 
motorman,  either  to  stop  the  car  or  reduce  the  speed.  The 
complaint  avers  that  the  son,  twenty-four  years  of  age,  was 
driving  the  team.  There  is  no  averment  as  to  the  width 
of  the  road  at  that  place,  showing  it  to  T)e  unusually  nar- 
row, or  that  there  was  an  embankment,  ditch  or  other  dan- 
gerous condition  in  close  proximity  to  plaintiff  which  could 
prevent  her  son  from  controling  the  team,  or  which  would 
result  in  injury  in  case  it  was  not  inunediately  controled; 
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neither  is  it  averred  that  the  team  and  wagon  were  so  close 
to  the  tracks  of  the  street  railroad  company  that,  in  their 
frightened  condition,  there  was  danger  that  the  mules 
would  go  upon  the  tracks. 

It  is  also  stated  in  the  complaint,  by  way  of  recital,  that 

plaintiff  and  her  son,  realizing  the  danger,    signaled   and 

called  to  the  motorman,  calling  his  attention  to  their 

5.  perilous  position.  This  is  not  an  averment  that 
plaintiff  and  her  son  were  in  a  perilous  position, 
but,  treating  it  as  a  direct  averment,  it  states  a  conclusion 
and  not  an  issuable  fact.  The  facts  surrounding  the  plain- 
tiff, showing  her  situation  to  be  dangerous  or  perilous, 
should  have  been  averred.  From  what  has  been  said  we 
conclude  that  the  complaint  was  insuflScient  to  withstand 
a  demurrer. 

The  other  questions  presented  on  this  appeal  may  not 
arise  upon  another  trial  of  the  case,  and  are  therefore  not 
considered. 

Judgment  reversed,  with  directions  to  sustain  the  de- 
murrer to  the  complaint. 


City  of  Logansport  v.  Smith,  Administrator, 

[No.  6,859.    Filed  February  1,  1911.] 

1.  Negligence. — Telephones. — Railroads, — Right  to  Operate  within 
City. — Trespassers. — Complaint. — ^A  complaint  by  the  adminis- 
trator of  a  railroad  employe  killed  by  the  aUeged  negligence  of 
defendant  city  in  maintaining  its  light  wires  too  close  to  the 
railway  company's  telephone  wires,  by  reason  whereof  decedent 
in  using  the  telephone  was  instantly  killed,  need  not  allege  that 
the  city  granted  to  the  railway  company  a  right  to  construct  Its 
telephone  system,  since  in  no  event  would  such  employe  be  a 
trespasser  in  his  relations  to  the  city;  and  the  city  would  owe 
him  the  duty  of  exercising  reasonable  care  for  his  safety,    p.  68. 

2.  Negligence.— JS?/rctWc  Lights.— Cities.— Duty.— It  is  the  duty  of 
a  city  in  operating  an  electric  plant  to  use  ordinary  care — care 
proportionate  to  the  danger  therefrom — to  prevent  injury  to  any 
one.    pp.  68,  71. 
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3.  Xbgugekce. — at ic8. — Electric  Lights. — Railroa ds. — Tclep h ones, 
— Injury  from  Use  o/. — Complaint. — ^A  coniplaiut  alleging  that 
while  engaged  in  the  discharge  of  his  duty  as  a  railroad  em- 
ploye the  plaintifiTs  decedent  was  using  a  railroad  telephone  and 
that  he  received  a  fatal  shock  therefrom,  sufficiently  shows  that 
be  was  in  the  discharge  of  his  duty  as  an  employe  at  the  time 
of  his  death,    p.  71. 

4.  NfXiUGENCE. — Cities. — Electric  Lights, — Telephones. — Injuries  to 
Persons  Using, — ^The  relative  positions  of  telephone  and  electric 
light  wires  are  not  eontroling  in  a  case  where  the  user  of  the  tel- 
ephone wire  is  injured  by  reason  of  negligence  in  constructing 
such  light  plant,    p.  72. 

5.  Negligence. — Concurrent. — Railroads. — Cities.  —  A  city  whose 
negligence  in  constructing  its  light  plant  contributed  to  the  kill- 
ing of  a  railroad  employe  cannot  escape  liability  on  the  ground 
that  the  railroad  company  was  also  guilty  of  negligence  con- 
tributing to  such  killing,    p.  73. 

6w  Trial. — Verdict. — Interrogatories. — Conflict. — The  general  ver- 
dict is  a  finding  for  the  prevailing  party  on  every  material  fact ; 
and  to  overthrow  such  verdict  the  answers  to  the  interrogatories 
to  the  jury  must  be  Irreconcilable  therewith,    p.  74. 

7.  Negugence. — Contributory. — Electric  Lights. — Charging  Tele- 
phone  Wires. — Evidence. — Evidence  that  a  co-servant  told  plain- 
tiffs decedent,  prior  to  his  using  the  telephone  which  fatally 
shocked  him,  that  such  co-servant  had  touched  the  "clapper"  of 
a  telephone  and  had  received  a  shock,  does  not  show  that  such 
decedent  was  guilty  of  contributory  negligence  in  the  use  there- 
of, where  there  was  no  evidence  that  the  telephones  were  con- 
nected on  the  same  wire,  nor  that  decedent  knew  of  the  prox- 
imity of  the  light  and  telephone  wires,    pp.  74, 78. 

8.  Negligence. — Assumption  of  Risk. — Telephones. — Charged  hy 
Light  Wires. — An  employe  of  a  railroad  company,  in  the  use  of 
its  telephone,  does  not  assume  the  risk  of  the  city's  negligence 
in  constructing  its  light  plant  so  as  to  charge  the  telephone 
wires,    p.  74. 

9.  Negligence. —  Concurrent. —  Intervening  Causes. —  Railroads. 
— Electric  Lights. — ^A  city  which  constructed  its  light  wires  in  such 
a  manner  that  by  the  sagging  of  a  railroad  company's  telephone 
wires  such  telephone  wires  came  in  contact  with  said  light  wires 
and  became  charged,  is  concurrently  negligent  with  such  railroad 
company,  and  is  liable  separately,  or  jointly  with  such  railroad 
company,  for  the  death  of  a  railroad  employe  using  the  railroad 
telephone,  the  negligence  of  the  railroad  company  not  constitut- 
ing an  Intervening  agency,    p.  74. 

10.  Negligence. — Intervening  Agents. — Anticipation  of. — Electric 
Lights. — Telephones. — A   city   in   constructing   its   electric   light 
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plant  is  required  to  anticipate  the  construction  of  telephone  line?^ 
and  the  sagging  thereof,  and  cannot  avail  itself  of  the  doctrine 
of  a  responsible,  intervening  agent,  where  injury  is  caused  by 
its  charging  the  telephone  wires,    p.  75. 

11.  RAiLBOADS. —  Qrantg,-^  Rights  of  Way.^^  Incidents. —  Tele^ 
phones. — ^A  grant  to  a  raili*oad  company  of  a  right  of  way  carries 
by  implication  the  right  to  construct  telegraph  and  telephone 
lines  to  be  used  In  connection  with  such  railroad,    p.  76. 

12.  Appeai* — Harmless  Error. — Trial. — Instructions. — A  Judgment 
will  not  be  reversed  for  the  giving  of  an  erroneous,  liarmless  in« 
struction.    p.  78. 

13.  Tbial. — Instructions. — Duplication. — It  is  not  erroneous  to  re- 
fuse to  duplicate  instructlona    p.  79. 

14.  Trial. — Admission  of  Evidence. — Order  of. — ^The  order  tn 
which  evidence  io  admitted  is  largely  discretionary  with  the 
trial  court    p.  79. 

Prom  Cass  Circuit  Court;  Frank  D.  Butler,  Special 
Judge. 

Action  by  Lyman  0.  Smith,  as  administrator  of  the  es- 
tate of  David  J.  Smith,  deceased,  against  the  City  of  Lo- 
gansport.  From  a  judgment  for  the  plaintiff,  defendant 
appeals.    Affirmed. 

George  W.  Funk,  Antrim  dk  McClintic  and  E.  P.  Kling, 
for  appellant. 
R.  J,  Loveland  and  Kistler  tfe  Kistler,  for  appellee. 

Pei/t,  J. — This  is  an  appeal  from  the  Cass  Circuit  Court 
from  a  judgment  in  favor  of  appellee  in  the  sum  of 
$1,500. 

The  errors  assigned  are  the  overruling  of  the  demurrer 
to  the  first,  second  and  third  paragraphs  of  complaint,  the 
appellant's  motion  for  judgment  on  the  answers  to  the  in- 
terrogatories, notwithstanding  the  general  verdict,  the  mo- 
tion for  a  new  trial  and  the  motion  in  arrest  of  judgment. 

The  first  paragraph  of  the  complaint  is  for  the  alleged 
negligence  of  appellant  in  constructing  an  electric  light 
plant  in  the  city  of  Logansport,  resulting  in  an  injury 
causing  instant  death  to  appellee's  decedent,  David  Jud- 
son  Smith,  an  employe  of  the  Pittsburgh,  Cincinnati,  Chi- 
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eago  &  St.  Louis  Railway  Company  in  the  capacity  of 
switchman  or  yard  brakeman.    It  is  alleged,  in  substance, 
that  appellant  owned  and  operated  an  electric  light  plant 
in  said  city,  and  in  so  doing  maintained  throughout  said 
city  electric  light  wires  highly  charged  with  electricity, 
which  were  supported  on  poles  about  fifteen  or  twenty  feet 
above  the  surface  of  the  street;  that,  in  placing  said  poles 
along  Berkley  street,   appellant   **  knowingly  erected  and 
maintained  them  xmder,  near  and  adjacent  to  numerous 
telephone  wires  similarly  supported  on  poles  on  and  along 
Canal  street,"  which  street  crossed  said  Berkley  street; 
that  telephones  were  connected  with  said  wires  and  used 
by  the  employes  of  said  railway  company  in  conducting  its 
business;  that  said  electric  light  wires  on  August  20,  1905, 
and  during  all  the  time  appellant  operated  its  electric  light 
plant,  were  highly  charged  with  a  dangerous  and  deadly 
current  of  electricity,  and  appellant  carelessly  and  negli- 
gently, with  full  knowledge  of  the  danger  occasioned  there- 
by, placed  and  maintained  said  wires  in  such  position  and 
proximity  to  said  telephone  wires  that  the  dangerous  and 
deadly  current  carried  over  appellant's  electric  light  wires 
was  liable  to  be,  and  was  by  one  of  the  city's  wires,  di- 
verted and  communicated  to  one  of  the  telephone  wires  of 
said  railway  company,  to  and  into  the  telephone  apparatus 
located  in  the  yards  of  said  company,  where  decedent  was 
employed;  that  on  said  day  decedent,  while  engaged  in  the 
discharge  of  his  duties  as  such  employe,  without  any  knowl- 
edge or  means  of  knowing  the  danger  created  by  the  posi- 
tion of  the  city's  electric  light  wires  and  said  telephone 
wires,  carefully  and  prudently  took  hold  of  one  of  said 
telephones  for  the  purpose  of  using  it,  and  while  so  doing, 
by  reason  of  the  carelessness  and  negligence  of  appellant, 
in  80  constructing  and  maintaining  its  electric  light  wires, 
as  aforesaid,  received  a  charge  of  electricity,  which  then 
and  there  and  thereby  passed  into  and  through  his  body, 
causing  instant  death. 
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The  second  and  third  paragraphs  of  complaint  are  sub- 
stantially the  same  as  the  first  paragraph,  except  that  the 
charge  is  negligence  in  maintaining  the  electric  light  wires 
for  a  long  time  previous  to  the  accident,  and  at  the  time 
of  the  accident,  in  the  negligent  and  dangerous  manner  de- 
scribed in  the  first  paragraph  of  complaint. 

The  ruling  upon  the  demurrer  to  the  several  paragraphs 
of  complaint  may  be  considered  together,  as  it  is  quite  evi- 
dent that  if  one  is  good  all  are  good. 

The  principal  objections  raised  are,  (1)  that  there  is  no 
averment  showing  that  appellant  granted  to  the  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company  the 
right  to  construct  and  maintain  a  private  telephone  system 
upon  its  streets,  and  (2)  that  appellant  owed  no  duty  to 
decedent,  except  to  avoid  a  wilful  injury. 

"We  do  not  think  the  complaint  bad  for  failing  specifi- 
cally to  aver  a  grant  from  appellant  to  the  railway  com- 
pany of  the  right  to  maintain  its  private  telephone 

1.  system  upon  its  streets.     It  appears  from  the  com- 
plaint that  the  railway  company  was  engaged  in 

operating  a  line  of  railway  within  and  through  the  city  of 
Logansport,  and  that  in  connection  therewith  it  operated 
railway  yards  at  a  point  near  the  intersection  of  said  Berk- 
ley and  Canal  streets;  that  the  telephones  were  used  by  the 
employes  of  said  company  in  conducting  its  business,  and 
that  decedent  at  the  time  of  his  injury  was  in  the  employ 
of  said  company  and  engaged  in  the  discharge  of  his  duties 
as  such  employe.  This  shows  that  he  was  in  a  place  where 
he  had  a  right  to  be,  and  was  not  a  trespasser.  In  such  sit- 
uation appellant  owed  to  him  the  duty  not  to  injure  him, 
if  such  injury  could  be  avoided  by  a  reasonable  degree  of 
care,  and  this  duty  did  not  depend  upon  any  franchise  right 
of  his  employer,  the  railway  company.  The  city,  by  the 
averments  of  the  complaint,  is  shown  to  have  been 

2.  engaged  in  the  electric  light  business,  using  a  dan- 
gerous and  deadly  agent — electricity — ^and  to  have 
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negligently  permitted  it  to  escape  from  its  wires,  to  the  fatal 
injury  of  decedent. 

The  ease  of  Central  Union  Tel  Co.  v.  Sokola  (1905),  34 
Ind-  App.  429,  was  for  the  negligent  killing  of  a  person 
eansed  by  contact  with  a  telephone  wire  which  lay  across 
a  charged  and  uninsulated  electric  light  wire.  Liability 
was  denied  by  appellant  because  the  wire  was  on  private 
property.  The  court,  by  Judge  Robinson,  on  page  434, 
said:  **It  is  true  it  was  on  private  property,  but  it  was 
a  place  where  people  had  a  right  to  go,  and  where  they 
were  liable  to  go.  There  is  reason  in  such  cases  for  making 
some  distinction  between  liability  for  injuries  to  persons 
on  private  property  and  liability  for  injuries  to  persons 
using  a  public  street.  But  if  the  person  injured  is  not  a 
trespasser,  and  has  a  right  to  be  where  he  is  when  injured, 
the  duty  must  extend  to  him  to  maintain  the  wires  in  a 
safe  condition,  although  the  wires  are  maintained  by  the 
company  across  private  property.  Keasbey,  Electric  Wires 
(2ded.)  §247." 

In  1  Thompson,  Negligence  (2d  ed.)  §696,  it  is  said: 
"One  who  artificially  collects  upon  his  own  premises  a  sub- 
stance which,  from  its  nature,  is  liable  to  escape  and  cause 
mischief  to  others,  must  use  reasonable  care  to  restrain  it, 
and  is  answerable  for  any  damage  occasioned  to  others 
through  its  escape  from  a  want  of  such  care."  To  the  same 
eflfect  are  the  following  authorities:  1  Thompson,  Negli- 
gence (2d  ed.)  §801;  City  Electric  St.  B.  Co.  v.  Conery 
(1895),  61  Ark.  381,  33  S.  W.  426,  31  L.  R.  A.  570,  54  Am. 
St  262;  Defiance  Water  Co.  v.  Olinger  (1896),  54  Ohio  St. 
532,  44  N.  E.  238,  32  L.  R.  A.  736 ;  Ouinn  v.  Delaware,  etc., 
Tel.  Co.  (1905),  72  N.  J.  L.  276,  62  Atl.  412,  3  L.  R.  A. 
rN.  S.)  988,  111  Am.  St.  668;  Will  v.  Edison  Electric,  etc., 
Co.  (1901),  200  Pa.  St.  540,  50  Atl.  161,  86  Am.  St.  732; 
Yan  Winkle  v.  American  Steam  Boiler  Co.  (1890),  52  N.  J. 
L.  240,  19  Atl.  472. 

In  the  case  of  City  Electric  St.  B.  Co.  v.  Conery,  supra, 
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the  court  said:  *'The  main  difference  between  the  case  last 
cited  and  this  is,  the  electricity  was  communicated  to  the 
party  injured  in  the  former  by  the  electric  company's  own 
wire,  and  in  the  latter  by  the  wire  of  another,  but  the  prin- 
ciple upon  which  the  liability  is  based  is  the  same  in  both 
cases.  All  persons  have  the  right  to  use  the  streets,  in  or 
over  which  the  wires  were  suspended,  as  public  highways. 
Subjecting  the  dangerous  element  of  electricity  to  their 
control,  and  using  it  for  their  own  purposes,  by  means  of 
wires  suspended  over  the  streets,  it  is  their  duty  to  main- 
tain it  in  such  a  manner  as  to  protect  such  persons  against 
injur}'  by  it  to  the  extent  they  can  do  so  by  the  exercise 
of  reasonable  care  and  diligence.  This  duty  is  not  limited 
to  keeping  their  own  wires  out  of  the  streets,  or  other  pub- 
lic highways,  1)ut  extends  to  the  prevention  of  the  escape  of 
the  dangerous  force  in  their  service  through  any  wires 
brought  in  contact  with  their  own,  and  of  its  transmission 
thereby  to  any  one  using  the  streets.  Only  in  this  way  can 
the  public  receive  that  protection  due  it  while  exercising 
its  rights  in  the  highways  in  or  over  which  electric  wires 
are  suspended." 

These  authorities  fully  answer  appellant's  objection  that 
appellee's  decedent  was  an  employe  of  the  railway  com- 
pauy,  and  that  the  city  did  not  owe  him  the  duty  of  fur- 
nishing him  a  safe  place  in  which  to  work.  This  is  true 
as  a  general  proposition,  but  it  does  not  change  appellant's 
duty  to  the  pu1)lic  to  use  care  in  controlling  the  dangerous 
current  of  electricity  it  was  carrying  over  its  wires.  This 
duty  extended  to  decedent,  and  his  relations  to  the  railway 
company  did  not  deprive  him  of  that  protection  or  relieve 
appellant  from  liability  if  that  duty  was  neglected. 

The  cases  where  no  public  duty  relative  to  some  danger- 
ous substance  or  agency  is  shown,  and  cases  applying  the 
doctrine  that  one  who  lets  or  sells  property  for  use  is  not 
responsible  to  third  persons  for  injuries  sustained  by  rep- 
son  of  defects  therein,  when  carefully  considered,  are  founcl 
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not  to  conflict  with  our  holding,  and  in  most  of  them  the 
exception  in  regard  to  dangerous  substances  or  agencies 
is  ezpreasly  mentioned.  This  is  true  in  the  case  of  Oriffin 
y.  Jackson  Light,  etc.,  Co.  (1901),  128  Mich.  653,  87  N.  W. 
888,  55  L.  R.  A.  318,  92  Am.  St.  496,  relied  upon  by  ap- 
pellant npon  this  proposition. 

In  1  Thompson,  Negligence  (2d  ed.)  §831,  this  distinc- 
tion is  recognized:  "The  boundary  liiie  excluding  this 
elaas  of  actions  was  said  to  be  this:  that  where  there  is  no 
privity  of  contract  between  the  plaintiff  and  defendant,  and 
no  public  duty  has  been  broken  by  the  latter,  the  plaintiff 
cannot  recover." 

The  further  objection  is  urged  to  the  second  paragraph 
of  the  complaint,  that  it  does  not  aver  that  when  appel- 
lee's decedent  received  the  fatal  charge  of  electricity 
3.    he  was  engaged  in  the  discharge  of  his  duties  as  an 
employe  of  the  railway  company.    The  form  of  the 
averment  of  this  fact  is  not  to  be  commended,  but  we  think 
a  fair  construction  of  the  whole  paragraph  shows  that  he 
was  so  engaged  at  the  time.     It  clearly  appears  that  he 
was  in  a  place  where  he  had  a  right  to  be,  and,  under  the 
authorities  already  cited^  we  think  the  paragraph  states  a 
cause  of  action. 

In  the  case  of  Guinn  v.  Delaware,  etc.,  Tel.  Co.,  supra, 
in  discussing  the  duty  owing  to  third  persons  not  at  the 
time  in  the  exercise  of  any  legal  right,  the  court  said : 
2.    ''That  in  all  cases  in  which  any  person  undertakes 
the  performance  of  an  act  which,  if  not  done  with 
care  and  skiU,  will  be  highly  dangerous  to  the  persons  or 
lives  of  one  or  more  persons,  known  or  unknown,  the  law, 
ipso  facto,  imposes  as  a  public  duty  the  obligation  to  exer- 
cise such  care  and  skill.     The  test  of  the  defendant's  lia- 
bility to  a  particular  person  is  whether  injury  to  him  ought 
reasonably  to  have  been  anticipated.    In  the  present  case 
the  guy  wire  was  stretched  over  an  open  field,  across  which 
people  were  accustomed  to  travel  without  objection  by  the 


72  APPELLATE  COURT  OF  INDIANA, 

City  of  Logansport  v.  Smith — 47  Ind.  App.  64. 

landowner.  The  adjoining  field  was  used  as  a  ball  ground. 
It  was  probable  that  if  the  guy  wire  broke  some  one  cross- 
ing the  field  would  come  in  contact  with  it.  That  whoever 
did  so  was  a  trespasser  or  a  bare  licensee,  as  against  the 
landowner,  cannot  avail  the  defendant.  If  a  bare  licensee, 
he  would  still  be  there  lawfully.  If  a  trespasser,  his  wrong 
would  be  to  the  landowner  alone,  not  a  public  wrong  nor 
a  wrong  to  the  defendant." 

The  doctrine  of  this  case  goes  further  than  our  holding, 
for  decedent  was  not  a  mere  licensee,  nor  was  he  a  trespasser. 
He  was  engaged  in  a  lawful  undertaking  in  a  place  where  he 
had  a  right  to  be. 

Considering  the  danger  attending  the  use  of  wires  highly 
charged  with  electricity  and  the  resultant  duty  to  the  pub- 
lic, we  find  no  conflict  in  the  decisions  cited  by  appellant's 
learned  counsel  and  the  cases  showing  liability  for  negli- 
gence in  so  constructing  or  maintaining  electric  wires  as  to 
permit  the  current  to  escape  to  the  injury  of  others.  The 
care  must  at  all  times  be  proportionate  to  the  danger.  City 
Electric  St.  B.  Co,  v.  Conery,  supra;  Denver,  etc.,  Electric 
Co.  V.  Simpson  (1895),  21  Colo.  371,  41  Pac.  499,  31  L.  B. 
A.  566;  Will  v.  Edison  Electric,  etc.,  Co.,  supra;  Keasbey, 
Electric  Wires  (2d  ed.)  §§238-252;  1  Thompson,  Negligence 
(2d  ed.)  §797. 

The  relative  positions  of  the  telephone  and  electric  light 

wires  are  not  controling.     The  fact  that  appellant  strung 

its  wires  at  the  time  and  in  the  manner  shown  by 

4.  the  evidence  in  this  case,  or  the  fact  that  the  railway 
company  may  have  failed  properly  to  guard  its  tele- 
phone wires  from  contact  with  the  electric  light  wires,  con- 
sidered in  connection  with  the  knowledge  of  the  existing 
conditions  on  the  part  of  appellant,  cannot  shield  the  city 
from  liability  on  account  of  its  alleged  negligence  in  main- 
taining its  said  wires  in  a  position  likely  to  result  in 
injury  to  persons  entitled  to  protection  from  the  dan- 
gerous agency  employed.     City  Electric  St.  R.  Co.  v.  Con- 


NOVEMBER  TERM,  1910.  73 


City  af  Logansport  v.  Smith — 47  Ind.  App.  (M. 


ery,  supra;  Hebert  v.  Lake  Charles,  etc.,  Water-Works  Co. 
(1903),  111  La.  522,  35  South.  731,  100  Am.  St.  505,  64 
L  R.  A.  101;  McKay  &  Roche  v.  Southern  Bell  Tel.  Co. 
(1895),  111  Ala.  337,  19  South.  695,  31  L.  R.  A.  589,  56  Am. 
St.  59;  lUingsworth  v.  Bostan  Electric  Light  Co.  (1894), 
161  Mass,  583,  37  N.  E.  778,  25  L.  R.  A.  552. 

The  fact  that  the  railway  company,  the  employer  of  ap- 
pellee's decedent,  may  have  been  guilty  of  concurrent  neg- 
ligence in  so  placing  and  maintaining  its  telephone 

5.  wires  upon  the  street,  as  alleged,  may  show  the  city 
and  railway  company  to  be  joint  tort  feasors,  but 
cannot  deprive  appellee  of  the  right  to  recover  for  action- 
able negligence  on  the  part  of  appellant.  Louisville,  etc., 
R.  Co.  V.  Lucas  (1889),  119  Ind.  583,.  591,  6  L.  R.  A.  193; 
Logansport,  etc.,  Oas  Co.  v.  Coate  (1902),  29  Ind.  App. 
299;  Richmond  Gas  Co.  v.  Baker  (1897),  146  Ind.  600,  606, 
36  L.  R.  A.  683;  Town  of  Knightstown  v.  Musgrove  (1888), 
116  Ind.  121,  9  Am.  St.  827;  New  York,  etc.,  R.  Co.  v.  Rob- 
bins  (1906),  38  Ind.  App.  172;  City  of  Elwood  v.  Laugh- 
lin  (1902),  29  Ind.  App.  667;  1  Thompson,  Negligence  (2d 
e4)  §499,  et  seq.;  Lucas  v.  Pennsylvania  Co.  (1889),  120 
Ind  205,  16  Am.  St.  323. 

The  fact  that  the  suit  is  brought  against  one  tort  feasor 
only  where  concurrent  negligence  is  shown  contributing  to 
the  injury,  is  not  ground  for  defense  to  such  action.  South 
Bend  Mfg.  Co.  v.  lAphart  (1895),  12  Ind.  App.  185; 
Knouff  V.  City  of  Logansport  (1901),  26  Ind.  App.  202,  84 
Am.  St.  292. 

It  is  contended  by  appellant  that  the  court  erred  in  over- 
ruling its  motion  for  a  judgment  in  its  favor  on  the  answers 
to  the  interrogatories,  nothwithstanding  the  general  verdict. 
In  support  of  this  contention  it  is  asserted  that  appellee's 
decedent  had  knowledge  before  he  used  the  telephone,  re- 
snlting  in  his  injury,  that  it  was  heavily  charged  with  elec- 
tricity, and  that  in  so  using  it  he  was  guilty  of  contrib- 
utory negligence. 
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The  general  verdict  finds  every  issuable  fact  essential  to 

appellee's  recovery,  and  cannot  be  disturbed  by  the  answers 

to  the  interrogatories,  unless  they  are  in  irreconcil- 

6.  able  conflict  therewith.     We  have  examined  the  evi- 
dence upon  this  subject,  and  it  discloses  that  on  the 

day  of  the  fatal  accident,  and  but  shortly  before  it  oc- 
curred, a  fellow  workman  informed  decedent  that 

7.  he  had  touched  his  finger  to  the  ** clapper*'  of  a 
telephone  and  had  received  a  shock,  but  no  injury 

was  shown  to  have  resulted  therefrom.  The  telephone  so 
touched  was  in  another  part  of  the  railway  company's 
yards,  and  some  two  squares  away  from  the  telephone  which 
decedent  attempted  to  use  when  he  was  killed. 

Decedent  undertook  to  use  the  telephone  in  the  usual 
and  ordinary  way,  and  while  so  doing  he  received  such  a 
powerful  current  of  electricity  that  his  death  resulted  in- 
stantly. The  current  was  shown  to  have  been  of  from 
1,100  to  1,150  voltage. 

There  is  no  evidence  showing  that  he  had  any  knowledge 
of  the  connection  between  the  telephone  touched  by  his  fel- 
low workman  and  reported  to  him  and  the  one  which  he  at- 
tempted to  use.  Neither  is  it  shown  that  he  had  any  spe- 
cial knowledge  of  electricity  or  of  the  location  of  the  tele- 
phone wires  with  reference  to  the  electric  light  wires  of  ap- 
pellant. The  evidence  comes  far  short  of  showing  such 
knowledge  on  his  part  as  to  make  his  attempted  use  of  the 
telephone  contributory  negligence. 

Neither  can  it  be  said  as  a  matter  of  law  against 

8.  the  general  verdict,  on  the  facts  of  this  case,  that  de- 
cedent, in  the  use  of  the  telephone,  assumed  the  risk. 

Wright  v.  Chicago,  etc,  R.  Co.  (1903),  160  Ind.  583. 

It  is  further  contended  by  appellant  that  the  answers 

to  interrogatories  show  that  the  private  telephone  wires  of 

the  railway  company,  the  employer  of  decedent  on 

9.  the  date  of  the  injury,  were  by  said  railway  com- 
pany permitted  to  sag  and  come  in  contact  with  the 
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wires  of  appellant,  and  thus  became  charged  with  the  elec- 
tricity which  caused  the  death  of  decedent;  and,  further, 
that  this  negligence  of  the  railway  company  was  an  inter- 
veningy  responsible  agent  which  cut  off  the  line  of  causa- 
tion and  relieved  appellant  from  any  liability  on  account 
thereof. 

The  facts,  which  appellant  relies  upon  to  show  an  inter- 
vening, responsible  agent  cutting  off  the  line  of  causation 
from  the  alleged  negligence  of  the  city,  do  not  show  such 
intervening  agent,  but  tend  to  show  concurrent  negligence 
on  the  part  of  the  city  and  the  railway  company,  making 
them  joint  tort  feasors. 

Appellee  in  such  situation  had  the  right  to  sue  either 
party  or  both  parties,  and  appellant  cannot  be  relieved  by 
showing  that  the  railway  company  is  also  liable. 

The  cases  cited  upon  the  proposition  of  an  independent, 
intervening,  responsible  agent's  cutting  off  the  line  of  cau- 
sation, in  our  view  of  this  case  are  not  in  point,  and  need 
not  be  further  considered. 

But  if  it  be  conceded  (which  we  cannot  do)  that  the  neg- 
ligence of  the  railway  company  in  allowing  its  telephone 
wires  to  sag  and  come  in  contact  with  the  electric 

10.  light  ^ires  of  the  city  brings  the  case  within  the 
rule  of  an  intervening  agent's  cutting  off  the  line  of 
causation,  a  well-recognized  exception  to  the  rule,  when  ap- 
plied to  the  facts  of  this  case,  will  prevent  its  affording  ap- 
pellant any  relief. 

In  the  case  of  Indianapolis  St.  R,  Co.  v.  Schmidt  (1905), 
85  Ind.  App.  202,  210,  this  court  said:  **If  the  circum- 
stances are  such  that  the  intervention  of  the  independent 
agent  ought  to  have  been  foreseen,  then  such  intervention 
does  not  operate  to  release  the  original  wrongdoer  from 
the  consequences  of  his  negligence." 

The  length  of  time  the  telephone  wires  had  been  sus- 
pended upon  the  poles,  with  knowledge  on  the  part  of  the 
city  of  their  close  proximity  to  its  electric  light  wires,  the 
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tendency  of  wires  to  sag,  the  effect  of  heat  and  other  ele- 
ments upon  suspended  wires,  and  the  danger  of  contact 
with  the  other  wires  when  carrying  high  voltage  currents  of 
electricity,  certainly  indicate  that  the  thing  which  did  oc- 
cur in  this  case  was  such  as  should  h^ve  been  foreseen,  and 
would  have  been  if  that  care  and  diligence  required  by  the 
law  had  been  exercised  by  appellant.  1  Thompson,  Negli- 
gence (2d  ed.)  §§54,  58;  Louisville,  etc.,  R.  Co.  v.  Lucas 
supra;  Reid  v.  Evansville,  etc.,  R.  Co.  (1894),  10  Ind.  App. 
385,  396,  53  Am.  St.  391. 

In  the  case  of  Logansport,  etc.,  Oas  Co.  v.  Coate  (1902), 
29  Ind.  App.  299,  305,  this  court  said:  ''It  is  well  settled 
that  where  the  plaintiff  was  injured,  without  his  fault,  by 
the  concurrent  negligence  of  the  defendant  and  a  third  per- 
son, not  subject  to  the  plaintiff's  control  or  direction,  the 
defendant  cannot  avail  himself  of  the  negligence  of  such 
third  person  as  a  defense."  Town  of  Knightstown  v.  Mus- 
grove,  supra;  Louisville,  etc,  R.  Co.  v.  Davis  (1893),  7  Ind. 
App.  222;  Orimes  v.  Louisville,  etc.,  R.  Co.  (1892),  3  Ind. 
App.  573. 

The  alleged  error  in  overruling  the  motion  for  a  new 
trial  is  largely  disposed  of  by  the  holdings  already  an- 
nounced, but  here,  as  well  as  upon  the  motion  for  judgment 
on  the  interrogatories,  the  proposition  is  urged  that  in  the 
absence  of  any  express  grant  from  appellant  to  the  railway 
company  of  the  right  to  use  its  streets  for  telephone  pur- 
poses, it  was  a  trespasser,  or  at  most  had  only  a  permissive 
right  to  the  use  of  the  streets  for  that  purpose. 

In   the   case   of   Prather   v.    Western    Union    Tel.    Co. 

(1883),  89  Ind.  501,  524,  our  Supreme  Court,  quoting  from 

Babcock  y.  Western  R.  Corp.  (1845),  9  Met.  (Mass.)  553,  43 

Am.  Dec.  411,  said:    ''It  is  a  well-known  and  reasonable 

rule,  in  construing  a  grant,  that  all  means  to  at- 

11.  tain  it,  and  all  the  fruits  and  effects  of  it,  are 
granted  also." 
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It  has  been  held  that  the  erection  of  telegraph  poles 
and  wires  is  not  an  additional  servitude,  although  not  ex- 
pressly mentioned  in  the  grant  to  a  railway  company. 

The  operation  of  telegraph  and  telephone  lines  and  in- 
struments is  an  incident  to  the  operation  of  railroads,  and 
is  permissible  by  virtue  of  the  implied  power  under  an  ex- 
press grant  giving  authority  to  operate  a  railroad.  1  El- 
liott, Railroads  §41 ;  Prather  v.  Western  Union  Tel.  Co.,  su- 
pra; Pittsburgh,  etc.,  R,  Co.  v.  Shaw  (1898),  36  Am,  and 
Eng.  R.  R.  Cas.  453;  Marietta,  etc.,  B.  Co.  v.  Western  Un- 
ion Tel.  Co.  (1882),  10  Am.  and  Eng.  R.  R.  Cas.  387;  Cleve- 
land, etc.,  R.  Co.  V.  Huddleston  (1899),  21  Ind.  App.  621, 
69  Am.  St.  385. 

The  evidence  shows  that  the  city  of  Logansport  in  1859 
granted  to  the  predecessor  of  the  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company,  and  that  the  lat- 
ter company  succeeded  thereto,  the  right  to  construct  and 
maintain  railway  tracks  and  yards  in  said  city,  and  over 
and  along  the  particular  streets  mentioned  in  appellee's 
complaint. 

The  evidence  further  shows  that  the  city  of  Logansport 
placed  electric  light  wires  along  Berkley  street  in  the  year 
1895,  and  over  the  tracks  of  the  Pittsburgh,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company,  and  that  said  company 
has  maintained  wires,  supported  by  poles,  along  Canal  street 
and  across  Berkley  street  for  about  thirty  years;  that  in 
1905,  at  the  time  of  the  accident,  there  were  thirty  wires 
at  the  crossing  of  Canal  and  Berkley  streets;  that  a  part 
of  these  were  telephone  and  a  part  telegraph  wires,  and 
that  the  telephone  wires  were  located  on  the  lower  arm 
on  the  south  side  of  the  pole;  that  the  telephone  wires  in 
question  in  this  suit  were  placed  on  the  lower  crossarm  in 
December,  1899,  and  that  there  had  been  no  change  in  the 
location  of  the  wires  from  that  date  to  August  20,  1905, 
when  decedent  was  killed. 
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The  evidence  also  shows  that  employes  of  the  electric 
light  department  of  appellant  knew  of  the  existence  and 
location  of  these  wires  for  many  years  before  the  accident. 

It  was  agreed  by  the  parties  that  appellant  had  been  en- 
gaged since  1895  in  the  manufacture  and  distribution  of 
electricity  for  lighting  the  streets  of  the  city,  public  build- 
ings and  for  private  consumption. 

Under  the  authorities  already  cited,  we  think  we  are 
warranted  in  holding  that,  for  the  purposes  of  this  case, 
the  railway  company  was  not  a  trespasser  upon  the  streets 
of  the  city  of  Logansport  on  account  of  the  erection  and 
maintenance  of  its  telephone  wires  in  connection  with  its 
business  as  a  railway  company. 

Furthermore,  as  already  shown,  the  relation  of  decedent 

to  the  railway  company  as  an  employe  was  not  such  as  to 

impute  to  him  any  negligence  of  the  company  in  so 

7.  maintaining  its  telephone  wires,  and  the  duty  which 
the  city  owed  to  the  public  to  use  care  in  the  con- 
trol and  management  of  the  electricity  which  it  was  using 
extended  also  to  decedent. 

The  decision  of  the  questions  already  announced  disposes 
of  all  the  questions  raised  by  the  motions  for  a  new  trial 
and  in  arrest  of  judgment,  except  the  objections  to  cer- 
tain instructions  and  to  the  admission  of  certain  evidence 
over  the  objection  of  appellant. 

The  objections  to  instructions  given  and  refusal  to  give 
certain  instructions  tendered  are  numerous.  We  have  care- 
fully considered  them,  and  find  that  the  principal  objec- 
tions are  based  upon  the  view  of  the  law  applicable  to  this 
case,  as  announced  by  appellant's  learned  counsel,  which 
we  have  already  decided  adversely  to  their  contention. 

There  is  ground  for  criticism  of  the  phraseology  of  some 
of  the  instructions  given,  but,  on  the  whole,  they 

12.   state  the  law  correctly  and  fairly  to  both  parties. 

The  errors  pointed  out,  if  conceded  to  be  errors, 

could  not  possibly  have  misled  the  jury,  and  were  there- 
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fore  harmless.    The  court  did  not  err  in  refusing  in- 

13.  structions  tendered  by  appellant,  for  the  reason  that 
the  jury  was  fully  instructed  by  other  instructions 

given  covering  all  the  issues  of  the  case. 

The  admission  of  testimony  in  rebuttal  from  a  city  coun- 
cilman, tending  to  show  notice  to  the  city  of  the  occupancy 
of  its  streets  by  the  railway  company  with  its  tele- 

14.  phone  wires,  was  not  erroneous.     The  order  of  ad- 
mission of  testimony  is  within  the  sound  discretion 

of  the  trial  court,  and  there  is  no  showing  that  appellant 
was  in  any  way  harmed  thereby. 

Considering  the  other  testimony  in  the  case,  it  is  quite 
clear  that,  even  if  erroneous,  the  admission  of  this  testi- 
mony was  harmless. 

We  find  no  available  error  in  the  record. 

Judgment  afSrmed. 


First  National  Bank  v.  Van  Buren  School 
Township  op  Daviess  County. 

[No.  7.138.    FUed  February  2,  1911.] 

1.  Townships. — Advisory  Boards. — Records, — Notice, — The  records 
Off  township  advisory  boards  are  public  and  must  ccmtain  full 
accounts  of  the  proceedings  of  such  boards  (§9590  Bums  1908, 
Acts  1899  p.  150,  §1).    p.  83. 

2.  Townships. — BorrotDing  Money. — Emergencies.  —  The  lawful 
borrowing  of  money  by  a  .township  to  meet  an  emergency  de- 
pends upon  a  finding  and  entering  of  record  by  the  advisory  board 
of  the  fact  that  such  emergency  exists,    p.  83. 

Z.  Townships. — Loans. — Emergencies. — Record.  —  Signing.  —  An 
emergency  loan  cannot  lawfully  be  made  until  an  emergency  Is 
entered  of  record,  and  the  record  is  actually  signed,    p.  84. 

4.  Statutes. — "Emergency.** — Townships. — ^The  word  "emergency/* 
as  used  in  §9593  Bums  1908,  Acts  1901  p.  415,  §1,  providing 
that  the  members  of  township  advisory  boards  may  ''determine 
whether  an  emergency  exists  for  the  expenditure  of  any  sums 
not  included  in  the  existing  estimates  and  levy,"  Imports  an  un- 
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foreseen  occnrrence  or  combination  ol  circumstances  which  calls 
for  immediate  action  or  remedy,    p.  85. 

5.  Townships. — Loans. — Emergency. — Tuition, — ^Where  It  is  showH 
that  a  to^vnshlp  had  $919.03  in  its  tnltion  fund  on  January  4, 
and  that  during  such  month  its  second  distribution  would  be  re- 
ceived, no  emergency  for  the  tK>rrowing  of  tuition  money  Is 
shown,  e8i)eclally  where  an  emergency  meeting  of  the  advisory 
ixMird  could  be  called  at  any  time.    p.  85. 

6.  SuBBOGATios. — TotCHship  Creditors. — Unlawful  Loans. — ^A  per- 
son who  lends  money  to  a  township  on  a  pretended  emergency 
order  of  the  advisory  board,  where  no  emergency  exists,  is  not 
subrogated  to  the  rights  of  the  persons  to  whom  the  money  is 
paid.    p.  80. 

7.  TowNsuiPs. — Loans. — Statutes. — Action.  —  A  township  trustee 
who  desires  to  bind  his  township  in  tlie  borrowing  of  money  must 
proceed  in  the  statutory  manner;  and  no  action  lies  against  a 
township  on  the  quantum  meruit,    p.  86. 

8.  Contracts. — Township  Advisory  Boards. — Notice.  —  Contracts 
made  by  township  advisory  lK>ards,  or  township  trustees,  in  viola- 
tion of  the  law,  are  void,  iind  those  dealing  with  such  boards,  or 
such  trustees,  are  required  to  take  notice  of  their  powers,    p.  86. 

From  Daviess  Circuit  Court;  HUeary  Q.  Houghton, 
Judge. 

Action  by  the  First  National  Bank  of  Loogootee,  Indiana, 
against  Van  Buren  School  Township  of  Daviess  County. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

A.  J.  Padgett  and  Alvin  Padgett,  for  appellant. 
E.  T.  Laughlin,  Mattingly  &  Myers  and  Hastings,  Allen 
&  Hastings,  for  appellee. 

Adams,  J. — ^Action  by  appellant  against  appellee  on  a 
township  warrant  in  the  words  and  figures  following: 

**  State  of  Indiana,  Daviess  County. 

Trustee's  Office  Van  Buren  Township. 

This  is  to  certify  that  there  is  due  from  this  township  to 
the  First  National  Bank  of  Loogootee,  Indiana,  or  order, 
$400  for  money  received  for  Van  Buren  township,  to  be 
paid  out  of  the  tuition  funds  with  six  per  cent  per 
annum  from  January  1,  1907,  payable  at  the  First  Na- 
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tional  Bank  at  Loogootee,  Indiana,  on  or  before  the  1st 

day  of  January,  1908 No 

Hiram  Sims,  Township  Trustee. 

Given  by  authority  of  the  advisory  board  this  1st  day  of 
January,  1907.  James  Evans,  President. 

James  Trueblood,  Secretary. 
Albert  Singleton." 

The  complaint  was  in  one  paragraph,  to  which  a  demur- 
rer was  overruled,  and  the  cause  was  put  at  issue  by  an 
answer  of  general  denial.  Upon  request  the  court  made  a 
special  finding  of  facts  and  stated  its  conclusion  of  law 
thereon. 

Said  finding  discloses  that  on  January  1,  1907,  the  mem- 
bers of  the  advisory  board  of  Van  Buren  school  township, 
elected  in  November,  1906,  went  to  the  home  of  the  trustee 
for  the  purpose  of  organizing  said  board  and  for  the  pur- 
pose of  examining  the  annual  report  of  the  trustee;  that 
no  meeting  was  had  on  said  date,  but  by  agreement  they 
were  to  return  on  January  4,  1907,  and  organize;  that  no 
record  of  such  agreement  was  made ;  that  on  said  January 
4  all  the  members  of  said  advisory  board  did  meet  at  the 
home  of  the  trustee  for  the  purpose  of  organizing,  and  for 
the  purpose  of  examining  the  financial  report  of  said  trus- 
tee for  the  year  1906;  that  said  board  on  said  date  met 
and  organized  by  the  election  of  James  Evans  president 
and  James  Trueblood  secretary;  that  no  notice  of  said 
meeting  was  ever  given;  that  at  said  meeting  the  trustee 
oraUy  reported  to  said  board  that  he  did  not  have  suffi- 
cient funds  to  pay  the  teachers  of  the  township  for  their 
services  as  they  become  due  during  the  remainder  of  the 
school  year,  and  that  such  teachers  would  have  to  wait  for 
their  pay  for  their  said  services  until  he  should  make  the 
Jane,  1907,  draw  for  funds  from  the  county  treasurer,  un- 
less said  board  authorized  him,  as  such  trustee,  to  borrow 
$800  for  the  tuition  fund  with  which  to  pay  said  teachers 
as  their  wages  became  due ;  that  the  advi8or7  board  relied 
Vou  47—6 


82  APPELLATE  COURT  OP  INDLiNA, 

Flret  Nat.  Bank  v.  Van  Baren  School  Tp.— 47  Ind.  App.  79. 

upon  the  statement  of  the  trustee,  and  having  no  informa- 
tion to  the  contrary,  believed  that  an  emergency  existed 
requiring  said  trustee  to  borrow  said  $800  in  oi^er  to 
carry  on  the  township  schools  for  the  remainder  of  the 
school  year,  and  did  verbally  authorize  said  trustee  to  bor- 
row $800  for  said  purpose;  that  the  only  entry  made  in 
the  record  of  the  advisory  board  relating  to  said  loan  was 
as  follows:  **The  trustee  then  asked  the  privilege  of  bor- 
rowing $800,  $400  to  be  paid  January  1,  1908,  and  $400 
to  be  paid  January  1,  1909,  at  six  per  cent  interest,  which 
was  granted." 

It  is  also  found  that  the  record  of  the  meeting  of  Jan- 
uary 4,  1907,  was  not  signed  by  all  of  the  members  of  the 
advisory  board  on  that  date,  but  was  signed  by  all  of  the 
members  of  said  board  on  January  11,  1907;  that  the  war- 
rant sued  on,  bearing  date  of  January  1,  1907,  was  not 
signed  by  the  trustee  and  members  of  the  advisory  board 
until  January  4,  1907,  and  was  not  delivered  to  appellant 
and  the  money  received  thereon  until  January  8,  1907 ;  that 
on  January  4,  1907,  the  trustee  of  appellee  township  had  in 
his  hands  belonging  to  the  tuition  fund  of  said  township  the 
sum  of  $919.03,  and  that  he  received  from  the  treasurer  of 
said  county  on  January  27,  1907,  tuition  funds  for  said 
township  in  the  sum  of  $1,227.27;  that  he  had  paid  the 
teachers  of  said  township  from  the  beginning  of  the  school 
term  to  January  4,  1907,  $155.00 ;  that  the  sum  of  $3,211.74 
of  tuition  money  was  required  to  pay  the  teachers  of  said 
township  for  the  school  year  ending  March,  1907,  and  that 
the  school  term,  on  January  4,  1907,  was  half  over;  that 
out  of  the  $800  so  borrowed  said  trustee  paid  the  sum  of 
$496.75  to  the  school  teachers  of  said  township,  but  that 
no  payment  was  made  to  said  teachers  between  January  1 
and  27,  1907,  and  that  thereafter  said  trustee  used  the  re- 
mainder of  said  money  for  other  purposes  than  tuition, 
without  the  knowledge  or  consent  of  appellant;  that  ap- 
pellant did  not  examine  the  records  of  the  advisory  boards 
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the  records  kept  by  the  trustee,  nor  the  records  in  the  audi- 
tor's ofiSce  in  Daviess  county  pertaining  to  the  tuition  fund 
in  sai^county,  but  relied  wholly  upon  the  statement  made 
by  said  trustee  and  the  signed  statement  of  said  advisory 
board  on  said  warrants,  and  at  the  time  believed  the  repre- 
sentations so  made  to  be  true. 

Upon  the  fmding  of  facts  the  court  stated  as  its  conclu- 
sion of  law  *'that  plaintiff  is  not  entitled  to  recover  on  the 
warrant  sued  on,  and  that  defendant  is  entitled  to  a  ju<^- 
ment  for  its  costs." 

To  this  conclusion  of  law  appellant  at  the  time  objected 
and  excepted,  and  has  assigned  said  conclusion  of  law  as 
error  in  this  court. 

The  act  creating  the  township  advisory  board  defines  its 
powers  and  duties,  and  provides  that  ''such  board  shall 
keep  a  record  of  their  proceedings  in  a  separate  book  to  be 
furnished  by  such  trustee,  and  kept  as  a  part  of  the  records 
of  the  township,  to  be  known  as  the  record  of  the  advisory 
board  of  such  township,  and  to  remain  in  the  custody  of 
the  chairman  of  such  board.  Said  board  shall  elect  one  of 
its  members  secretary  for  said  board,  who  shall  record  the 
proceedings  thereof  at  any  meeting,  in  full,  under  the  di- 
rection of  the  board,  which  shall  be  signed  before  the  board 
adjourns."    §9590  Bums  1908,  Acta  1899  p.  150,  §1. 

It  will  be  observed  that  the  record  of  the  advisory  board 
is  a  public  record,  and  that  the  proceedings  of  the 

1.  board  are  required  to  be  set  out  therein  in  full. 
This  record  is  open  to  inspection  to  aU  persons  doing 

business  with  the  township. 

The  borrowing  of  money  to  meet  an  emergency,  not  in- 
cluded in  the  existing  estimates  and  levy,  must  be  author- 
ized by  the  advisory  board,  and  entered  upon  the 

2.  record.  The  statute  (§9595  Bums  1908,  Acts  1901 
p.  415,  §1)  provides:    **Upon  a  special  call  of  the 

township  trustee  or  the  chairman  of  the  advisory  board  or 
a  majority  of  the  members  of  said  board,  given  in  writing 
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to  each  member  thereof,  gtating  the  time,  place  and  pur- 
pose of  the  meeting,  said  board  may,  if  a  quorum  be  pres- 
ent, by  consent  of  all  the  members  present,  d^rmine 
whether  an  emergency  exists  for  the  expenditure  of  any 
sums  not  included  in  the  existing  estimates  and  levy.  In 
the  event  that  such  emergency  is  found  to  exist  said  board 
may  authorize  by  special  order  entered  and  signed  upon  the 
record,  the  trustee  to  borrow  a  sum  of  money  to  be  named 
sufficient  to  meet  such  emergency.*' 

It  is  evident  that  the  right  to  borrow  money  as  provided 
in  this  section  is  dependent  upon  the  finding  of  the  board 
that  an  emergency  exists.  But  it  is  urged  by  counsel  for 
appellant  that  a  finding  of  such  emergency  is  not  required 
to  be  set  out  in  the  record  of  the  advisory  board,  for  the 
reason  that  §9595,  supra,  directs  that  only  the  special  or- 
der authorizing  the  loan  is  to  be  entered  and  signed  upon 
the  record. 

Considering  this  section  alone,  appellant's  contention 
would  seem  to  be  well  founded,  but  when  considered  in 
connection  with  §9590,  supra,  which  declares  that  the 'sec- 
retary **  shall  record  the  proceedings  thereof  at  any  meet- 
ing, in  full,"  the  position  of  counsel  is  not  tenable. 

The  finding  that  an  emergency  exists  is  the  important 
thing,  and  upon  such  finding  the  right  to  borrow  money 
rests.  Much  liberality  ought  to  be  given  in  construing 
the  records  of  a  township  advisory  board  as  to  matters  of 
form  and  phraseology,  but  the  entire  omission  from  the  rec- 
ord of  a  finding  upon  which  the  order  is  based  is  not  a 
matter  for  construction. 

The  findings  of  the  court  show  that  the  order  was  not 

made  until  four  days  after  the  date  of  the  warrant  sued 

on,  and  that  the  record  was  not  signed  by  the  ad- 

3.    visory  board  until  three  dajns  after  the  money  was 

secured.     If,  at  the  time  of  accepting  the  warrant 

and  pa3ing  the  money,  appellant  had  examined  the  record 
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of  the  advisory  board,  it  would  have  shown  no  signed  order 
of  any  kind  authorizing  the  loan. 

Apgiellant  insists  that  the  findings  show  an  emergency 

indebtedness,  in  that  it  is  found  that  the  tuition  fund  was 

insufficient  to  pay  the  teachers  of  the  township  for 

4.  the  school  term  ending  March,  1907,  and  that  the 
deficiency  would  be  in  a  sum  in  excess  of  the  amount 

of  the  loan  authorized.  This  requires  an  examination  of 
the  word  '* emergency,"  as  used  in  this  act.  Webster  de- 
fines "emergency"  as  ''an  unforeseen  occurrence  or  com- 
bination of  circumstances  which  calls  for  immediate  action 
or  remedy."  The  word  is  considered  synonymous  with 
''pressing  necessity;  exigency." 

The  facts  found  show  that  on  January  4,  1907,  there  was 

in  the  tuition   fund   for   appellee   township   the   sum   of 

$919.08;  that  on  January  27,  following,  the  town- 

5.  ship  received  from  the  county  treasurer  for  the  tui- 
tion fund  the  further  sum  of  $1,227.27 ;  that  no  pay- 
ments were  made  to  teachers  between  January  24  and  Jan- 
uary 27.  Conceding  that  an  emergency  would  arise  at  or 
before  the  school  term  ended,  the  facts  did  not  show  an 
emergency  on  January  4.  There  was  no  call  for  "imme- 
diate action,"  and  there  was  no  "pressing  necessity"  at 
that  time.  Indeed,  the  statute  §9590,  supra,  expressly  pro- 
vides that  "any  existing  indebtedness  need  not  be  paid 
mitil  due." 

If  the  meeting  of  the  advisory  board  at  which  the  loan 
was  authorized  had  been  the  only  meeting  that  could  be 
lawfully  held  before  the  time  for  the  final  settlement  with 
the  teachers  of  the  township,  a  more  liberal  interpretation 
of  the  word  would  be  justified.  But  the  legislature  has 
provided  (§9595,  supra)  that  a  special  meeting  of  the  ad- 
visory board  may  be  calted  by  the  trustee,  the  chairman  of 
the  advisory  board,  or  a  majority  of  the  members  of  the 
board  at  any  time,  and  at  such  meeting  only  matters  aris- 
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ing  out  of  an  emergency  can  be  considered.  Lincoln  School 
Tp.  V.  Union  Trust  Co.  (1905),  36  Ind.  App.  113. 

Counsel  for  appellant  argue  that  in  this  case  no  new  debt 

was  created,  but  a  change  was  made  only  in  the  creditor; 

that  the  township  received  the  money  and  paid  it 

6.  out  in  the  discharge  of  valid  obligations;  and  that 
therefore  appellant  ought  to  be  subrogated  to  the 

rights  of  the  teachers  to  whom  the  township  was  indebted, 
and  who  were  paid  with  appellant's  money.  This  would 
ordinarily  be  true  in  a  case  otherwise  made  out.  But  in 
this  case  the  court  found  no  facts  from  which  a  conclu- 
sion would  follow  or  an  inference  arise  that  the  tuition 
fund  was  on  January  4  insufficient  to  meet  all  demands 
then  due  and  payable  out  of  said  fund.  It  cannot  be  said 
that  the  money  borrowed  from  appellant  was  paid  on  a 
valid  indebtedness  then  owing,  and  therefore  the  equitable 
doctrine  of  subrogation  would  not  apply.  Union  School 
Tp.  V.  First  Nat.  Bank  (1885),  102  Ind.  464;  Clinton 
School  Tp.  V.  Lebanon  Nat.  Bank  (1897),  18  Ind.  App.  42; 
Indiana  Trust  Co.  v.  Jefferson  Tp.  (1906),  37  Ind.  App. 
424. 

The  trustee  who  seeks  to  bind  his  township  must  proceed 

in  the  manner  provided  by  statute  and  within  the  powers 

given  by  statute.     Otherwise  his  contracts  are  void, 

7.  and  no  subsequent  act  can  estop  the  township  from 
setting  up  their  invalidity.    Nor  can  an  action  now 

be  maintained  against  a  township  on  a  quantum  meruit. 
Peck-Williamson,  etc.,  Co.  v.  Steen  School  Tp.  (1903),  30 
Ind.  App.  637 ;  Clinton  School  Tp.  v.  Lebanon  Nat.  Bank, 
supra;  Lee  v.  York  School  Tp.  (1904),  163  Ind.  339. 

The  powers  of  a  township  advisory  board  are  the  pow- 
ers enumerated  in  the  act  creating  the   board,   and  its 
powers  must  be  exercised  in  the  manner  prescribed, 

8.  or  the  contracts,  made  in  violation  of  the  act,  will, 
by  the  terms  of  the  act,  be  null  and  void.     §9601 

Bums  1908,  Acts  1899  p.  150,  §11;  Moss  v.  Sugar  Ridge 
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Tp.  (1903),  161  Ind.  417;  Oppenheimer  v.  Oreencastle 
School  Tp.  (1905),  164  Ind.  99;  Platter  v.  Board,  etc. 
(1885),  103  Ind.  360. 

It  is  well  settled  in  this  State  that  those  who  deal  with  a 
township  trustee  are  charged  with  notice  of  the  extent  of 
his  authority,  and  this  authority  will  not  be  enlarged  by 
intendment  or  by  any  strained  construction  of  the  statute. 
A  void  contract  cannot  be  enforced,  no  matter  what  hard- 
ship it  may  work  or  how  strong  the  equities  may  appear. 
There  was  no  error  in  the  conclusion  of  law  stated  by  the 
court  on  the  facts  found. 

Judgment  affirmed. 


Holcomb  v.  Norman,  by  Next  Friend. 

[No.  6,946.    Filed  April  27,  1910.    Rehearing  denied  June  21,  1910. 

Transfer  denied  February  3,  1911.] 

1.  PucADiNO.  —  Complaint.  —  Facts.  —  Inferences.  —  Although  the 
coarts  in  construing  a  complaint  will  not  indulge  inferences  to 
supply  wholly  omitted  faetSy  still  a  fact  alleged  in  a  complaint 
carries  with  it  all  facts  that  are  necessarily  inferred  from  such 
fact    p.  90. 

2.  Pleading.  —  Complaint.  —  Statutory  Requisites.  —  The  statute 
(1343  Bums  1908,  §338  R.  S.  1881)  requires  only  that  a  com- 
plaint shall  contain  "a  statement  of  the  facts  constituting  the 
caase  of  action,  in  plain  and  concise  language,  ^  ^  ^  in 
sach  manner  as  to  enable  a  person  of  common  understanding  to 
Iniow  what  is  intended.*'    p.  91. 

3.  Master  and  Servant. — Factory  Act. — Complaint. — Place  of 
Manufacture. — ^A  complaint  alleging  that  defendant  was  engaged 
in  the  manofacture  of  brushes  in  the  city  of  Indianapolis,  and, 
in  such  business,  operated  by  steam  power  all  necessary  ma- 
chinery, that  among  the  machines  was  an  unguarded  circular 
ripsaw,  that  plaintiif  was  directed  to  work  thereon,  and  in  so 
doing,  by  reason  of  the  failure  to  guard,  plaintifT  was  injured, 
■hows  by  direct  averment  (by  necessary  inference,  Rabb  and 
Comstock,  JJ.)  that  the  machine  causing  the  injury  was  in  a 
Buuiafacturing  establishment  within  this  State,    pp.  91, 96. 
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4.  Masteb  and  Servant. — Inexperienced  and  Incompetent  Ser- 
vants,— Failure  to  Instruct. — Factory  Act. — Complaint. — Surplus- 
age.— A  complaint  alleging  that  the  plaintiff  was  seventeen  years 
old,  inexperienced  in  the  use  of  machinery,  and  incomi^etent  to 
operate  a  ripsaw,  that  the  defendant  knowing  such  facts  and 
without  instructing  plaintiff  in  the  use  thereof,  ordered  the 
plaintiff  to  operate  a  ripsaw,  by  reason  whereof  he  was  injured, 
states  a  cause  of  action,  and  the  further  allegation  that  defend- 
ant and  his  foreman  failed  to  Instruct  the  plaintiff  In  the  use  of 
such  machine,  is  surplusage,    p.  92. 

5.  Masteb  and  Sebvant. — Factory  Act. — Failure  to  Guard  Machiti- 
ery. — Incompetent  Servants. — Apjtrcciation  of  Dangers. — Interrog- 
atories.— Inferences. — Answers  to  interrogatories  showing  that 
the  plaintiff  had  used  an  unguarded  ripsaw  at  times  for  a  year, 
that  he  knew  how  to  saw  with  it,  that  it  was  unguarded,  and 
that  he  Improperly  placed  his  hand  in  a  dangerous  position,  do 
not  overthrow  a  general  verdict  for  the  plaintiff,  where  the  com- 
plaint alleges  that  the  plaintiff  was  inexperienced,  uninstructed, 
and  dJd  not  appreciate  the  dangers  of  such  work,  to  the  knowl- 
edge of  defendant,  no  inferences  being  indulged  in  support  of 
the  interrogatories,    p.  94. 

6.  Masteb  and  Servant. — Inexperienced. — Failure  to  Instruct. — 
Instructions. — An  instruction  that  if  defendant's  foreman,  know- 
ing of  plaintliTs  Inexperience,  incompetency  and  inability  to  ap- 
preciate the  dangers  of  using  a  ripsaw,  ordered  him  to  operate 
it,  without  giving  him  any  instructions,  it  would  constitute  neg- 
ligence, is  not  erroneous  on  the  ground  that  the  defendant  might 
have  instructed  him,  where  the  evidence  shows  that  defendant 
did  not  instruct  him.    p.  95. 

7.  Masteb  and  Sebvant. — Injuries. — Damages. — Ituttructions. — An 
instruction  that,  among  other  things,  the  jury  should  consider 
the  impairment  or  loss,  if  any,  of  plaintiff's  earning  capacity  by 
reason  of  his  injury,  as  shown  by  the  evidence,  is  not  erroneous 
on  the  ground  that  there  was  no  evidence  of  such  loss,  where  the 
evidence  showed  that  the  plaintiff  had  lost  the  fingers  of  his 
left  hand.    p.  96. 

8.  Neolioence. — Question  of  Fact  or  Law. — Negligence  becomes  a 
question  of  law  only  when  the  facts  and  inferences  therefrom 
give  rise,  in  the  minds  of  reasonable  persons,  to  but  one  conclu- 
sion,   p.  97. 

9.  Masteb  and  Servant. — Contributory  Negligence. — Appreciation 
of  Danger. — Jury. — ^Whether  a  boy  seventeen  years  old  appreci- 
ated the  dangers  of  working  on  an  unguarded  ripsaw  is  a  ques- 
tion for  the  jury.    p.  97. 

Prom  Superior  Court  of  Marion  County  (73,418) ;  John  L, 
McMaster,  Judge. 
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Action  by  Charles  E.  Norman,  by  his  next  friend,  against 
J.  Irving  Holcomb.  Prom  a  judgment  on  a  verdict  for 
$4,000  for  plaintiff,  defendant  appeals.  (For  decision  on 
motion  for  writ  of  certiorari,  see  43  Ind.  App.  506.)  Af- 
firmed, 

James  Bingham,  for  appellant. 

Emrick  &  Deupree  and  B.  F.  Watson,  for  appellee. 

Rabb,  p.  J. — This  was  an  action  by  appellee  against  appel- 
lant to  recover  damages  for  personal  injuries  claimed  to 
have  been  caused  by  appellant's  negligence.  The  assign- 
ment of  errors  and  appeUant's  brief  call  in  question  the 
8ii£Sciency  of  each  paragraph  of  the  complaint,  the  action 
of  the  court  in  overruling  appellant's  motion  for  a  judg- 
ment in  his  favor  on  the  answers  to  interrogatories,  the  giv- 
ing of  certain  instructions,  and  the  sudG&ciency  of  the  evi- 
dence to  sustain  the  verdict. 

The  first  paragraph  of  the  complaint  is  based  on  the  al- 
leged violation  of  the  factory  act,  in  failing  to  guard  a  saw 
used  in  a  manufacturing  plant.  Its  averments  are  that  on 
March  12,  1907,  defendant  was  engaged  in  the  business  of 
manufacturing  brushes  in  the  city  of  Indianapolis,  and  in 
such  business  operated  by  steam-power  all  necessary  ma- 
chinery, and  among  other  machines  kept  and  used  a  circular 
Raw  twelve  inches  in  diameter,  which  was  set  in  a  table  and 
revolved  in  a  groove  in  the  top  of  the  table,  so' that  about 
four  inches  of  the  saw  protruded  above  the  top  of  the  table 
and  was  so  connected  by  mechanical  devices  with  the  steam- 
power  that  when  in  use  it  revolved  with  great  rapidity,  and 
was  used  for  the  purpose  of  sawing  and  rippiug  timber; 
that  it  was  necessary  for  those  using  the  saw  to  lay  the 
piece  of  timber  to  be  sawed  on  top  of  the  table  and  guide  it 
with  the  hand  against  the  saw;  that  it  was  necessary,  to 
the  safe  operation  of  the  saw,  that  the  exposed  parts  of  it 
extending  above  the  table  should  be  protected  by  a  guard 
that  would  keep  the  hands  and  arms  of  the  operator  from 
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coming  in  contact  with  the  saw,  and  that  such  guard  could 
have  been  maintained  without  impairing  the  utility  of  the 
saw;  that  defendant  failed  to  provide  such  guard;  that  at 
the  time  plaintiff  was  injured  he  was  operating  said  saw 
without  such  guard;  that  at  said  time  he  was  seventeen 
years  of  age,  and  engaged  in  defendant's  service  as  a 
laborer;  that  his  duty  as  defendant's  employe  required  him, 
when  called  on  by  defendant's  foreman,  to  use  said  saw  in 
sawing  timber;  that  on  said  date  he  was  directed  by  said 
foreman  to  use  said  saw,  and  while  he  was  so  engaged,  and 
in  the  exercise  of  reasonable  care  to  avoid  injury,  his  hand 
was  jerked  and  drawn  against  the  unguarded  saw  and  in- 
jured; that  such  injury  was  caused  by  the  failure  of  de- 
fendant properly  to  guard  the  saw. 

This  paragraph  of  the  complaint  is  criticised  as  not  show- 
ing by  direct  averment  that  the  saw  which  caused  the  injury 
complained  of  was  operated  in  a  ''manufacturing  establish- 
ment within  this  State,"  so  as  to  place  it  within  the  terms  of 
the  statute  requiring  such  saws  to  be  guarded,  and  that  it  is 
not  directly  averred  that  appellee  was  engaged  at  work  in  a 
''manufacturing  establishment,"  owned  and  operated  by  ap- 
pellant at  the  time  the  injury  complained  of  was  received. 

Appellant  argues  that  it  is  only  by  inference,  intendment 

and  conjecture  that  these  essential  facts  can  be  gathered  from 

the  pleading  in  question,  and  that  the  court  can  take 

1.  nothing  by  intendment  or  inference  in  support  of  a 
pleading,  and  numerous  authorities  are  cited  to  sus- 
tain this  general  proposition.  It  is  a  well-settled,  general 
rule  that  the  court,  in  construing  pleadings,  will  not  indulge 
in  inferences  to  supply  essential  facts,  but  it  is  equally  well 
settled  that  this  general  rule  is  subject  to  the  qualification 
that  the  averment  of  a  given  fact  in  a  pleading  carries  with 
it  into  the  pleading  aU  facts  that  are  necessarily  to  be  inferred 
from  the  fact  alleged.  Byard  v.  Harkrider  (1886),  103 
Ind.  376;  DoutUt  v.  Mohr  (1888),  116  Ind.  482;  MdloU  v. 
Sample  (1905),  164  Ind.  645 ;  Evansville,  etc.,  R.  Co.  v.  Dart- 


NOVEMBER  TERM,  1910.  91 

Holcomb  V,  Norman— 47  Ind.  App.  87. 

ing  (1893),  6  Ind.  App.  375;  Evansville  Hoop,  etc.,  Co.  v. 
BaOey  (1909),  43  Ind.  App.  153. 

The  statutoiy  rule  goyeming  the  subject  of  pleadings  pro- 
vides that  the  complaint  shall  contain  ^'a  statement  of  the 
facts  constituting  the  cause  of  action,  in  plain  and 

2.  concise  language,    *    *    *    in  such  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what 

is  intended."    §343  Bums  1908,  §338  B.  S.  1881.    Here  the 
direct  averment  in  the  complaint,  that  at  the  time 

3.  plaintiff  was  injured  defendant  was  engaged  in  the 
business  of  manufacturing  brushes  in  the  city  of  In- 
dianapolis, Indiana,  carried  with  it  the  necessary  inference 
that  he  was  the  owner  of  and  operated  a  manufacturing 
establishment  in  this  State  for  such  purpose,  within  the 
plain  meaning  of  the  statute  invoked.  And  the  further  aver- 
ment that  in  the  manufacture  of  brushes  defendant  kept  and 
operated  by  steam-power  certain  machinery,  among  which 
was  a  circular  saw,  carried  with  it  the  necessary  inference 
that  such  saw  was  used  in  such  manufacturing  establishment. 
And  it  is  directly  averred  that  in  the  performance  of  the  du- 
ties of  his  employment  plaintiff  was  injured  by  this  saw, 
while  at  work  with  it.  There  is  no  reason  why  a  person  of 
common  understanding  could  not  know  from  the  language 
of  the  complaint  that  the  pleader  meant  and  intended  to 
charge  every  essential  fact  to  make  out  a  case  against  de- 
fendant for  a  violation  of  the  provisions  of  the  factory  act. 
The  paragraph  of  complaint  in  question  is  not  amenable 
to  the  objections  urged  against  it. 

The  second  paragraph  of  complaint  is  based  on  the  com- 
mon-law liability  of  a  master  for  negligence  in  failing  to 
instruct  a  young  and  inexperienced  employe  who  was  set 
to  work  at  a  dangerous  machine,  and  who,  by  reason  of 
his  ioexperience  and  lack  of  knowledge  of  the  proper  man- 
ner of  operating  the  machine  suffered  an  injury. 

The  averments  of  this  paragraph,  after  setting  out  the 
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facts  with  reference  to  the  business  in  which  defendant  was 
engaged,  and  describing  the  machine  with  which  the 
4.  business  was  carried  on,  as  contained  in  the  first  para- 
graph of  the  complaint,  are  as  follows :  That  on  the 
day  mentioned,  and  for  some  months  prior  thereto,  plain- 
tiff was  in  the  employ  of  defendant  as  a  laborer  about  said 
plant ;  that  he  was  at  that  time  but  seventeen  years  of  age ; 
that  he  was  inexperienced  in  mechanical  labor  and  in  the 
use,  construction  and  operation  of  machinery,  and  was  in- 
competent to  do  the  work  incident  thereto,  all  of  which  was 
known  to  defendant  at  the  time  of  and  during  plaintiff's 
employment.  It  is  averred  that  among  other  machinery  kept 
and  operated  by  defendant  was  a  circular  saw,  set  in  a  table 
and  revolving  in  a  groove  in  the  top  of  said  table,  in  such 
manner  that  the  saw  extended  above  the  top  of  the  table, 
and  was  connected  with  steam-power,  and  when  in  use  re- 
volved with  great  rapidity,  and  was  of  such  a  dangerous 
character  that  it  required  a  well-instructed,  skilful  and  com- 
petent sawyer  to  have  charge  of  and  operate  the  saw,  in 
order  safely  to  perform  said  work,  without  injury  to  him- 
self;  that  the  saw,  when  being  operated,  was  at  all  times 
dangerous  to  an  uninstructed,  incompetent  and  unskilled 
sawyer,  and  one  inexperienced  in  the  use  of  machinery,  all 
of  which  things  were  well  known  to  defendant;  that  plain- 
tiff did  not  know  how  to  operate  said  saw  properly,  and  was 
incompetent  and  unfit  to  be  put  at  such  work,  and  that 
there  was  great  danger  to  him  by  reason  of  his  inexperience 
and  youth,  all  of  which  defendant  knew,  and  that  he  and  his 
said  foreman  did  not  on  any  occasion  instruct  or  direct 
plaintiff  how  to  use  and  operate  said  saw,  and  did  not  at  any 
time  warn  or  tell  him  of  the  danger  to  him  in  operating  said 
saw;  that  on  said  March  12,  plaintiff  was  directed  by  de- 
fendant's foreman  to  use  said  saw  to  rip  pieces  of  timber 
for  the  use  of  defendant  in  its  said  business ;  that  the  opera- 
tion of  said  saw  by  plaintiff  was  dangerous  to  him  as  afore- 
said, as  he  had  n^ver  been  instructed  by  defendant  or  hig 
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said  foreman  how  to  use  said  saw  properly,  and  was  not  so  in- 
structed at  any  time,  but  on  said  occasion  was  put  to  work  at 
said  saw  without  any  proper  instruction,  and  that  he  did 
not  know  how  to  use  said  saw  properly,  and  that  he  did  not 
understand  and  appreciate  the  danger  to  himself  from  its 
operation ;  that  well  knowing  these  things,  defendant  negli- 
gently ordered  and  directed  plaintiff  to  operate  the  saw,  and 
that  while  so  engaged  in  oi>erating  it,  and  while  holding  a 
piece  of  timber  against  the  saw  for  the  purpose  of  sawing 
it,  because  of  his  inexperience,  incompetency,  lack  of  proper 
and  correct  instruction,  his  hand  was  jerked  against  the 
saw,  without  his  fault,  and  was  injured. 

It  is  insisted  that  this  paragraph  of  complaint  is  bad,  for 
the  reason  that  the  proximate  cause  of  plaintiff's  injury  is 
chained  to  have  been  the  failure  of  defendant  and  his  fore- 
man properly  to  instruct  plaintiff  in  the  use  of  the  saw,  and 
that  it  proceeds  upon  the  theory  that  it  was  the  duty  of  de- 
fendant and  his  foreman  to  give  proper  instructions  to  plain- 
tiff.  The  pleading  charges  in  direct  and  express  terms  that 
defendant  knew  that  plaintiff  was  ignorant  of  the  proper 
manner  in  which  the  saw  should  be  used,  and  that  he  was 
incompetent,  on  account  of  his  youth  and  ignorance,  to  ope- 
rate the  saw,  and  that  defendant  knew  of  the  dangers  at- 
tending the  operating  of  the  saw,  and  with  this  knowledge 
set  plaintiff  to  operating  the  dangerous  machine,  and  that 
he  suffered  the  injury  complained  of  by  reason  of  his  in- 
competency, ignorance,  lack  of  knowledge,  and  lack  of  ap- 
preciation of  the  danger.  With  these  averments  clearly  and 
directly  appearing  in  the  complaint,  all  other  averments 
^ith  reference  to  the  instructions  that  should  have  been 
given  by  defendent  and  his  foreman  are  merely  redundant 
verbiage.  This  paragraph  of  the  complaint,  though  con- 
taming  some  redundant  and  meaningless  words,  is  clearly 
good. 

Appellant  insists  that  the  answers  to  interrogatories  re- 
turned by  the  jury  are  in  conflict  with  the  general  verdict, 
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for  the  reason  that  they  show  a£Snnatively  that  ap- 
5.  pellee  was  guilty  of  negligence  proximately  contrib- 
uting to  his  injury.  This  contention  is  based  upon 
the  fact  that  these  answers  show  that  appellee  had  been  en- 
gaged at  work  in  appellant's  factory  for  over  a  year  at  the 
time  his  injury  was  received,  and  was  familiar  with  the 
mechanism  and  operation  of  the  saw  that  caused  his  injury, 
and  that  for  a  year  prior  to  receiving  the  injury  he  had  ope- 
rated the  saw  every  two  or  three  days  in  ripping  timber; 
that  he  knew  that  it  was  not  provided  with  a  guard  or 
spreader  to  prevent  its  pinching  when  in  operation,  and  that 
he  was  injured  while  using  the  saw  to  saw  a  stick  of  timber 
twelve  inches  long,  one  and  three-fourths  inches  thick  and 
two  and  three-fourths  inches  wide;  that  while  engaged  in 
the  work  the  piece  of  timber  he  was  sawing  began  to  bounce, 
which  fact  appellee  observed,  and,  to  hold  the  stick,  placed 
his  hand  on  the  stick  back  of  the  saw,  and  while  so  holding 
it  the  force  of  the  saw  upon  the  timber  jerked  it  in  such 
manner  as  to  throw  his  hand  against  the  saw,  and  caused 
the  injury;  that  it  was  not  proper  for  appellee  to  place  his 
hand  on  the  stick  in  the  manner  shown ;  that  he  knew  if  the 
stick  he  was  ripping  at  the  time  he  was  injured  should  pinch 
the  saw,  it  was  likely  to  jerk  the  stick. 

The  interrogatories  do  find  that  appellee  when  injured 
was  a  youth  seventeen  years  of  age,  of  average  intelligence. 
It  is  averred  in  one  paragraph  of  the  complaint  that  he 
was  incompetent  to  judge  of  the  dangers  incident  to  work- 
ing with  machinery  of  the  character  here  involved,  which 
fact  was  known  to  appellant;  that  he  did  not  know  how  to 
operate  the  saw  properly,  and  was  never  instructed  how  to 
operate  it  properly.  All  of  these  facts  are  established  in 
appellee's  favor  by  the  general  verdict,  and  the  fact  that 
appellee  knew  how  to  adjust  the  machine  for  work,  or  how 
to  saw  lumber  with  it,  and  had  used  it  for  some  considerable 
time,  that  he  knew  it  was  unguarded,  and  that  the  stick  he 
was  sawing  was  being  jerked  by  the  action  of  the  saw  upon 
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it,  and  that  he  improperly  placed  his  hand  on  the  stick  to 
hold  it  down,  are  not  inconsistent  with  his  lack  of  knowl- 
edge of  the  dangers  arising  from  operating  the  machine. 
His  knowledge  of  conditions  does  not  necessarily  imply  a 
knowledge  and  appreciation  of  the  dangers  arising  from  the 
conditions.  Davis  Coal  Co.  v.  PoUand  (1903),  158  Ind.  607, 
92  Am.  St.  319;  Avery  v.  Nordyke  &  Marmon  Co.  (1905), 
34  Ind.  App.  541;  Narramore  v.  Cleveland,  etc.,  B.  Co. 
(1899),  96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A.  68;  Rase 
T.  Minneapolis,  etc.,  R.  Co.  (1909),  107  Minn.  260,  120  N. 
W.  360,  21  L.  R.  A.  138. 

Unless  appellee  not  only  knew  the  conditions  bnt  also 
knew  of  the  dangers  arising  therefrom,  he  could  not  be 
eharged  with  negligence  in  failing  to  avoid  them.  Nothing 
is  taken  by  intendment,  in  extension  of  the  facts  found  in 
answer  to  interrogatories,  to  overcome  the  general  verdict, 
but  every  supposable  state  of  facts  that  could  reasonably 
have  been  proved  under  the  issues,  that  would  harmonize 
the  answers  to  interrogatories  with  the  general  verdict,  will 
be  presumed  to  exist,  and  here  it  will  be  presumed  in  favor 
of  the  general  verdict  that  appellee  did  not  know  of  the  dan- 
ger incurred  in  placing  his  hand  on  the  stick  of  timber  which 
he  was  sawing  when  injured,  and  that  he  did  not  know  that 
it  was  unsafe  for  him  to  do  so.  No  error  intervened  in  over- 
ruling appellant's  motion  for  judgment  on  the  answers  to 
interrogatories. 

Instruction  ten,  given  by  the  court  to  the  jury,  and  com- 
plained of  by  appellant,  is  addressed  to  the  issues  presented 

by  the  second  paragraph  of  appellee's  complaint,  and, 
6.    among  other  things,  inarms  the  jury  that  if  the 

plaintiff,  while  in  the  employ  of  the  defendant,  was 
directed  by  the  defendant's  foreman,  who  had  charge  of  the 
men  employed  in  defendant's  factory,  to  operate  the  saw  in 
question,  and,  pursuant  to  said  direction,  plaintiff  did  ope- 
rate said  saw,  and  the  jury  should  find  that  such  work  was 
dangerous,  and  that  plaintiff  was  ignorant  of  such  danger 
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and  incapable  of  discovering,  appreciating  and  avoiding  it, 
without  instruction  from  said  foreman,  and  the  foreman 
knew  of  plaintiff's  ignorance  of  the  danger  and  his  inability 
to  discover  and  avoid  it,  without  instruction,  and  that  he 
failed  to  give  plaintiff  proper  instruction  as  to  such  danger 
and  how  to  avoid  it,  then  such  failure  would  be  negligence. 

The  objections  urged  against  this  instruction  are  that  it 
imposes  a  liability  upon  appellant  for  the  failure  on  the  part 
of  the  foreman  to  instruct  appellee,  without  taking  into  con- 
sideration instructions  which  the  appellant  may  have  per- 
sonally given  to  appellee.  Instructions  to  a  jury  are  de- 
signed to  enable  them  to  apply  the  law  to  the  evidence  they 
have  heard  in  the  case,  and  not  to  teach  them  abstract  prin- 
ciples of  law;  and,  as  applied  to  the  evidence,  the  instruc- 
tion is  subject  to  no  just  criticism.  Both  appellant  and  ap- 
pellee testified  that  appellee  had  received  no  instructions 
whatever  from  appellant  personally. 

Instruction  fourteen,  complained  of  by  appellant,  related 

to  the  measure  of  damages,  and  in  a  clause  thereof  the  jury 

were  told  that  in  fixing  damages  they  should  consider, 

7.  among  other  things,  the  impairment  or  loss,  if  any,  of 
plaintiff's  earning  capacity  by  reason  of  such  injury, 
as  shown  by  the  evidence?.  This  instruction  is  condemned  by 
appellant,  because  it  contains  such  clause,  and  there  was, 
it  is  contended,  no  evidence  in  the  case  of  any  loss  or  impair- 
ment of  appellee's  earning  capacity.  The  evidence  did  show 
that  the  injury  complained  of  was  the  loss  of  the  fingers 
of  appellee's  left  hand,  and  there  was  no  dispute  that  ap- 
pellee did  suffer  this  loss.  We  think  the  jury  might  well 
have  inferred  loss  of  earning  capacity  from  this  established 
fact  that  appellee's  hand  was  thus  permanently  maimed, 
but  if  this  were  not  true,  the  instruction  was  not  erroneous. 
It  authorized  the  jury  to  allow  damages  on  this  account, 
upon  the  condition  that  the  evidence  established  the  fact 
that  there  had  been  a  loss  of  earning  capacity.  If  there  was 
no  evidence  to  establish  the  loss  of  earning  capacity,  then 
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there  could  be  no  recovery  on  this  score,  and  the  instruc- 
tion would  be  harmless  and  afford  no  ground  for  a  reversal 
of  the  case.  The  cases  cited  by  appellant  to  sustain  his 
position  on  this  question  are  not  in  point.  The  instruc- 
tions under  consideration  in  the  cases  cited  were  materially 
different  from  the  one  given  in  this  case. 

It  is  further  insisted  by  appellant  that  the  judgment 
should  be  reversed  because  the  evidence  is  of  such  a  charac- 
ter as  to  require  this  court,  as  a  matter  of  law,  to  hold 

8.  that  appellee  was  guilty  of  contributory  negligence, 
in  that  it  is  shown,  without  dispute,  that,  with  a  full 

knowledge  of  all  the  conditions,  appellee  placed  his  hand  on 
the  block  he  was  sawing  in  such  a  position  that  it  was  likely 
to  suffer  the  very  injury  that  did  result.  It  is  only  in  ex- 
ceptional cases  that  negligence  becomes  a  question  of  law  for 
the  court.  It  is  only  when  the  facts  are  not  in  dispute,  and 
the  inference  of  negligence  or  due  care  arising  from  the  facts 
is  irresistible,  that  it  becomes  such.  As  heretofore  stated, 
knowledge  of  conditions  in  which  danger  lurks  does 

9.  not  necessarily  impute  knowledge  of  the  danger,  and 
even  knowledge  of  the  danger  itself  does  not  neces- 
sarily establish  negligence  in  taking  the  risk.     Davis  Coal 
Co.  V.  Polland,  supra. 

Here  the  proof  shows  that  appellee  knew  that  the  saw  he 
was  working  with  protruded  through  the  piece  of  wood  he 
was  sawing.  He  also  knew  it  was  not  guarded,  and  that  the 
force  of  the  saw  made  the  piece  of  wood  he  was  sawing  jerk 
to  some  extent.  He  was  a  boy  of  immature  judgment.  He 
had  never  been  instructed  in  the  danger  to  be  apprehended 
from  doing  the  kind  of  work  he  was  engaged  in,  and  the  jury 
might  weU  have  believed,  from  the  evidence,  that  this  boy 
did  not  understand  that  if  he  put  his  hand  on  the  stick,  as 
the  eyidence  disclosed  that  he  did,  the  action  of  the  saw  was 
liable  to  affect  the  stick  to  such  an  extent  as  to  jerk  his  hand 
back  onto  the  saw.  In  other  words,  he  did  not  appreciate 
Vol.  47—7 
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the  danger.  We  cannot  say,  as  a  matter  of  law,  that  the 
evidence  establishes  contributory  negligence  on  appellee's 
part. 

Judgment  affirmed. 

Comstock,  J.,  concurs. 

Concurring  Opinion. 

Hadley,  J. — I  concur  in  the  result  reached  in  the  fore- 
going opinion,  but  I  do  not  concur  in  that  part  of  the  opinion 
which  holds  that  the  rule  referred  to,  regarding  in- 

3.  ferable  facts,  should  be  applied  to  the  complaint  in 
this  case,  since  in  ray  opinion  the  complaint  directly 
avers  that  the  saw  which  caused  the  injury  complained  of 
was  operated  in  a  manufacturing  establishment  within  this 
State,  and  that  appellee  was  engaged  at  work  in  a  manu- 
facturing establishment  owned  and  operated  by  appellant  at 
the  time  the  injury  complained  of  was  received. 

Myers,  C.  J.,  Watson  and  Roby,  JJ.,  concur. 


Northern  Indiana  Railway  Company  et  al. 
V.  Lincoln  National  Bank. 

INo.  6,812.    Filed  June  29,  1010.    Rehearing  denied  December  15, 
1910.    Transfer  denied  February  3,  1911.] 

1.  Judgment. —  Collateral  Attack, —  Notes. —  Oamishm^nt. — ^In  an 
action  on  a  note,  wherein  the  defense  was  that  the  maker  of  the 
note  was  garnished  by  the  payee's  creditor  and  that  a  judgment 
in  garnishment  was  rendered  and  paid,  a  denial  of  the  validity 
of  such  judgment  constitutes  a  collateral  attack  thereon,  and 
must  fail  unless  the  judgment  is  void.    p.  102. 

2.  Attachment  and  Garnishment. — Commencement  of  Action, — 
Process.— Statutes,— Under  §OCG  Burns  1908,  Acts  1S97  p.  233, 
providing  that  "if  at  the  time  such  action  [attachment  and  gar- 
nishment] is  commenced  or  at  any  time  afterwards,  whether  a 
writ  of  attachment  has  been  issued  or  not,  the  plaintiff"  may  file 
an  affidavit  and  secure  a  writ  commanding  any  person  to  answer 
as  garnishee,  an  action  is  "commenced"  at  the  time  of  filing  the 
complaint,  although  §317  Bums  190S,  §314  R.  S.  1S81.  provides 
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that  an  action  shall  be  deemed  commenced  against  a  nonresident 
•from  the  time  of  the  first  publication"  of  notice,  such  latter 
statute  referring  primarily  to  the  limitation  of  actions,  since  a 
contrary  holding  would  evidently  frustrate  the  primary  purpose 
of  the  proceeding  for  attachment  and  garnishment,  pp.  102, 105, 
107,  111. 

3.  Attachment  and  Gabnishment. — Writs. — Time  of  Issuance. — 
Writs  of  attachment  may  issue  at  the  time  of  filing  the  complaint, 
or  afterwards,    p.  104. 

4.  Attaciimest  and  Gabnishment. — Judgment. — How  Rendered. — 
Prior  to  1S07  (Acts  1897  p.  233)  no  judgment  could  be  recovered 
against  a  garnishee  unless  a  writ  of  attachment  had  been  issued 
and  a  judgment  had  been  rendered  against  the  attaclmient  de- 
fendant   p.  101. 

5.  Attachment  and  Gabnishment. — Procedure. — The  procedure  in 
attachment  is  essentially  the  same  as  it  is  in  garnishment,  the  one 
being  applicable  to  tangible,  and  the  other  to  intangible  prop- 
erty,   p.  105. 

6.  Attachment  and  Gabnishment. —  Statutes. —  Amendments. — 
The  act  of  1897  (Acts  1897  p.  233)  amending  the  attachment  and 
garnishment  law  must  be  construed  with  such  law,  and  has  the 
same  effect,  as  to  matters  arising  subsequent  to  its  enactment, 
as  if  it  had  been  originally  enacted  as  a  part  of  the  original  law. 
p.  105. 

7.  Attachment  and  Garnishment. —  Statutes. —  Remedial. —  Con- 
struction.—The  gjirnishment  statute  of  1897  (Acts  1897  p.  233) 
being  remedial,  should  be  liberally  construed  to  carry  out  the 
puri>08e  of  its  enactment    p.  107. 

8.  Statutes. — Purpose. — Terms. — Construction. — Where  the  pur- 
iMwe  of  a  statute  is  clear,  a  construction  will  be  given  thereto 
which  will  carry  out  such  puri>os^,  though  such  construction  be 
contrary  to  the  strict  letter  of  the  statute,    p.  107. 

0.  AcnoN. — Commencement  of. — Jurisdiction. — Parties. — The  court 
has  jurisdiction  over  the  plaintiff  as  soon  as  his  complaint  is 
filed,    p.  109. 

10.  Attachment  and  Garnishment. — Jurisdiction. — ^The  filing  of 
plaintiff's  complaint  and  aflklavit  of  defendant's  nonresidence,  in 
a  gamislimeut  case,  together  with  the  publication  of  a  proper 
notice,  there  being  debts  due  to  the  defendant  from  persons 
within  the  county,  gives  to  the  court  jurisdiction  in  such  case, 
p.  110. 

11.  Attachment  and  Garnishment. — Juris d id ioti. — Where  plain- 
tiff filed  his  complnint,  caused  summons  to  be  issued  for  defend- 
ant, which  was  returned  **Not  found,"  afterwards  filing  his  affi- 
davit of  defendart  debtor's  nonresidence,  together  with  affidavits 
to  attachment  and  garnishment,  and  a  writ  of  attachment  was 
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Issued  and  returned  "No  property  found,"  and  a  writ  of  garnish- 
ment was  issued  and  a  nonresident  notice  seasonably  published, 
the  court  has  Jurisdiction  to  render  a  Judgment  in  gamisiiment. 
p.  110. 
12.  Judgment. — Form  of.  —  Payment.  —  Collateral  Attack.  —  The 
form  of  a  Judgment  that  is  within  the  issues,  where  Jurisdiction 
of  the  parties  and  subject-matter  exists,  cannot  be  ques.tioned  in 
a  collateral  attack;  and  a  garnishee's  payment  of  such  Judgment 
w^ill  be  a  complete  defense  to  an  action  on  the  debt,  where  the 
question  arises  on  a  collateral  attack,    p.  111. 

From  St.  Joseph  Circuit  Court ;  W.  A.  Funk,  Judge. 

Action  by  the  Lincoln  National  Bank  of  Pittsburgh,  Penn- 
sylvania, against  the  Northern  Indiana  Railway  Company 
and  others.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Reversed. 

W.  A.  Mclnerny,  H.  R.  Wair,  Brick  &  Oraham  and  W,  L. 
Taylor,  for  appellants. 
Anderson,  Parker  <&  Crdbill,  for  appellee. 

Hadley,  J. — This  was  an  action  instituted  in  the  St. 
Joseph  Circuit  Court  by  the  Lincoln  National  Bank  of  Pitts- 
burg, Pennsylvania,  as  assignee  of  a  nonnegotiable  note 
executed  in  favor  of  DeWitt  Dilworth,  also  a  resident  of 
Pittsburg,  Pennsylvania,  against  the  maker  of  said  note, 
the  Northern  Indiana  Railway  Company,  and  the  sureties 
thereon,  Arthur  Kennedy  and  Francis  J.  Torrcnce,  which 
note  was  executed  on  November  15,  1904,  due  fifteen  months 
after  date.  Appellants  answered  by  general  denial,  and 
specially  in  two  paragraphs;  the  second  and  third,  which 
are  substantially  the  same,  allege  in  substance  that  on 
August  9,  1905,  in  cause  No.  10,529,  in  the  circuit  court  of 
said  county,  Frank  H.  Dunnahoo  filed  his  complaint  against 
said  DeWitt  Dilworth,  on  account  for  $5,000,  and  at  the  same 
time  and  as  auxiliary  thereto  filed  his  affidavit  and  under- 
taking in  attachment,  and  on  the  same  day  caused  a  sum- 
mons to  be  issued  against  said  Dilworth,  appellant  railway 
company,  the  Citizens  National  Bank  of  South  Bend  and 
the  Allegheny  National  Bank  of  Pittsburg,  Pennsylvania, 
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which  sammons  was  returned  on  the  same  day  by  the  sheriff 
of  said  county,  which  return  showed  that  it  had  been  served 
on  appellant  railway  company  and  on  the  Citizens  National 
Bank,  but  that  neither  Dilworth  nor  the  Allegheny  National 
Bank,  nor  any  representative  thereof,  could  be  found  in  said 
bailiwick.  Whereupon,  on  said  day,  said  Dunnahoo  filed  an 
aflSdavit  and  bond  in  attachment,  and  a  writ  of  attachment 
issued  thereon  against  the  property  of  Dilworth,  which  writ 
was  returned  "No  property  found;"  that  thereafter  and  on 
the  same  day  an  afSdavit  of  nonresidence  of  said  Dilworth 
and  for  publication  of  notice  to  him  was  made  and  filed; 
that  thereafter  and  on  the  same  day  said  Dunnahoo  filed 
his  affidavit  and  bond  in  garnishment  against  appellant 
Indiana  Northern  Railway  Company,  the  Citizens  National 
Bank  of  South  Bend  and  the  Allegheny  National  Bank  of 
Pittsburg,  Pennsylvania.  A  garnishment  summons  was  duly 
served  on  appellant  railway  company  and  said  Citizens  Na- 
tional Bank,  said  service  being  had  on  August  9.  Notice  by 
publication  was  given  to  the  Allegheny  National  Bank,  the 
first  publication  of  said  nonresident  notice  being  had  on 
August  11,  1904.  On  December  19,  1905,  appellant  rail- 
way company  appeared  in  said  cause  and  filed  its  dis- 
closure, admitting  the  indebtedness  on  said  note  to  said 
Dilworth.  On  February  9,  1906,  said  cause  was  submitted 
to  trial  and  a  judgment  had  in  favor  of  Dunnahoo  against 
Dilworth,  and  also  against  the  garnishee  Indiana  Northern 
Railway  Company,  and  said  garnishee  was  ordered  to  pay 
to  the  clerk  of  the  court  the  amount  of  the  judgment  and 
costs  found  against  Dilworth,  which  it  did  at  the  maturity 
of  said  note  in  the  amount  of  $3,873.42,  and  said  garnishee 
was  further  ordered  to  pay  what  remained  of  said  indebted- 
ness after  paying  said  judgment  and  costs  to  said  Citizens 
National  Bank  for  the  use  of  said  Dilworth,  it  having  been 
shown  that  said  note  was  payable  at  said  bank.  It  was  also 
shown  that  the  note  that  was  thus  liquidated  was  the  same 
note  sued  on  in  this  action.    A  demurrer  for  want  of  facts 
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was  sustained  to  each  of  said  paragraphs.  Appellants  an- 
swered in  another  paragraph  by  a  plea  of  payment.  To  the 
plea  of  payment  appellee  replied  by  denial.  Upon  issues 
thus  joined  the  cause  was  tried  and  judgment  rendered  in 
favor  of  appellee.  The  sustaining  of  the  demurrers  to  the 
second  and  tliird  paragraphs  of  amended  answer  is  pre- 
sented for  our  consideration.  The  question  thus  presented 
involves  the  determination  of  the  validity  of  the  judgment 
rendered  in  the  garnishment  proceeding,  it  being  contended 
by  appellee  that  since  the  writ  of  garnishment  was  issued 
prior  to  the  first  publication  of  the  nonresident  notice  it 
was  invalid,  and  the  judgment  rendered  thereon  was  void. 

The  proceeding  instituted  by  appellee  is  a  collateral  at- 
tack upon  the  judgment  rendered  on  the  garnishment  pro- 
ceeding, and  if  the  defect  in  the  proceeding  was  a 

1.  mere  irregularity,  it  nevertheless  will  withstand  a 
collateral  attack. 

The  determination  of  the  question  here  involved  hinges 

upon  the  construction  to  be  given  to  §966  Bums  1908,  Acts 

1897  p.  233.    This  section  in  part  is  as  follows:    *'In 

2.  all  personal  actions  arising  upon  contract,  express  or 
implied,  or  upon  a  judgment  or  decree  of  any  court, 

if  at  the  time  such  action  is  commenced  or  at  any  time  after- 
wards, whether  a  writ  of  attachment  has  been  issued  or  not, 
the  plaintiff,  or  any  person  in  his  behalf,  shall  file  with  the 
clerk  an  affidavit  that  he  has  good  reason  to  believe,  and 
does  believe,  that  any  person  •  •  •  has  the  control  or 
agency  of  any  property,  moneys,  credits  or  effects,  •  •  • 
the  clerk  shall  issue  a  summons  notifying  such  person,  asso- 
ciation or  corporation  to  appear  at  the  ensuing  term  of  the 
court  and  answer  as  garnishees  in  the  action.  The  summons 
shall  be  directed  to  the  sheriff  and  served  and  returned  by 
him  in  the  same  manner  as  a  summons  is  served  and  re- 
turned in  other  cases.''     (Our  italics.) 

Appellee  contends  that  under  §317  Bums  1908,  §314  R.  S. 
1881,  an  action  is  not  commenced  against  a  nonresident  until 


NOVEMBER  TERM,  1910.  103 

"  ■  -    - 

Northern  Ind.  R.  Co.  v,  Lincoln  Nat.  Bank — 47  Ind.  App.  98. 

the  first  publication  of  notice.  This  section  is  as  follows: 
*'A  civil  action  shall  be  commenced,  by  filing  in  the  oflSce  of 
the  clerk  a  complaint,  and  causing  a  summons  to  issue 
thereon;  and  the  action  shall  be  deemed  to  be  coijimenced 
from  the  time  of  issuing  the  summons ;  but  as  to  those  against 
whom  publication  is  made,  from  the  time  of  the  first  publi- 
cation. The  summons  shall  be  issued  by  the  clerk,  under  the 
seal  of  the  court,  and  directed  to  the  sheriflE,  and  sliall  notify 
the  defendant  of  the  action  commenced,  the  parties  thereto, 
and  the  court  where  pending." 

It  is  evident  that  if  the  definition  of  commencement  of 
an  action,  as  heretofore  given,  is  applied  with  strictness  to 
the  garnishment  statute,  the  writ  in  this  case  was  prema- 
turely issued.  But  appellants  contend  that  this  provision, 
as  to  when  an  action  shall  be  deemed  commenced,  has  refer- 
ence primarily  to  limitations  of  actions,  and  should  not  be 
applied  with  strictness  to  remedial  statutes.  Upon  exami- 
nation it  will  be  found  that  in  the  revision  of  the  code  of 
1881,  sections  thirty-seven  to  fifty-four  inclusive  (§§294-308 
Bums  1908,  §§292-306  R.  S.  1881)  relate  solely  to  the  limita- 
tions of  time  within  which  actions  may  be  commenced  after 
their  accrual.  Then  follows  section  fifty-five  (§317  Bums 
1908,  §314  R.  S.  1881)  providing  when  an  action  shall  be 
deemed  to  be  commenced.  It  is  therefore  evident  that  sec- 
tion fifty-five  was  enacted  for  the  primary  purpose  of  fixing 
a  definite  time  for  the  commencement  of  an  action  with  ref- 
erence to  the  statute  of  limitations;  but  the  section  by  its 
terms  is  not  limited  to  this  purpose,  and  the  provisions 
thereof  should  therefore  be  applied  to  other  enactments  of 
the  legislature,  where  the  time  of  the  commencement  of  the 
action  is  material,  unless  the  provisions  of  the  subsequent 
enactment  show  a  contrary  intent,  or  the  construction  by 
such  application  would  evidently  subvert  or  frustrate  the 
purposes  of  the  legislative  body. 

Under  the  contention  of  appellee,  in  this  case,  Dunnahoo 
should  have  filed  his  complaint  in  his  case  against  Dilworth, 
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and,  upon  a  return  on  the  summons  and  writ  of  attachment 
of  **Not  found,"  he  should  have  waited  until  the  first  publi- 
cation before  issuing  the  writ  of  garnishment.  This  would 
have  necessitated  a  delay  of  two  days  in  securing  the  fund, 
within  which  time  such  fund  might  have  been  wholly  with- 
drawn and  plaintiff  left  remediless.  In  many  cases  such 
a  course  would  mean  a  delay  of  perhaps  a  week,  a  condition 
wholly  at  variance  with  the  fundamental  purpose  of  gar- 
nishment and  attachment  proceedings  that  have  their  origin 
in  necessity,  and  whose  eflBciency  depends  on  celerity  of 
action,  their  main  purpose  being  to  secure  a  lien  upon  the 
property  of  a  failing  or  fraudulent  debtor;  and  to  say  that 
such  a  debtor  must  be  notified  of  the  service  of  a  writ  be- 
fore a  lien  can  be  created  is  to  give  him  the  opportunity  of 
perpetrating  the  very  wrong  which  the  garnishment  may  be 
intended  to  prevent.  Raynolds  v.  Ray  (1888),  12  Colo.  108, 
20  Pac.  4. 

Prior  and  up  to  the  time  of  the  amendment  of  1897  (Acts 

1897  p.  233),  writs  of  garnishment  were  dependent  upon  the 

issuance  of  writs  of  attachment,  and  such  writs  were 

3.  authorized  to  be  issued  at  the  time  of  filing  the  com- 
plaint or  afterwards.     §947  Burns  1908,  §913  R.  S. 

1881.  And  this  is  still  true,  by  the  terms  of  the  statute,  as 
to  attachment.    §947,  supra. 

Prior  to  the  amendment  of  1897,  supra,  no  judgment 

could  be  recovered  against  the  garnishee  unless  a  writ  of 

attachment  had  been  issued  and  a  judgment  had  been 

4.  rendered  against  defendant  in  the  attachment  pro- 
ceedings (Pomcroy  v.  Beach   [1898],  149  Ind.  511; 

Emery  v.  Royal  [1889],  117  Ind.  299) ;  and  it  was  to  remedy 
the  useless  proceedings  of  the  issuance  of  a  writ  of  attach- 
ment and  rendering  judgment  thereon,  where  there  was  no 
tangible  property,  that  said  amendment  of  1897  was  made. 

Both  writs  have  gone  hand  in  hand  since  legislation  began 
on  this  subject.     The  grounds  for  the  issuance  of  one  are 
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the  grounds  for  the  issuance  of  the  other.    The  pro- 

5.  cedure  is  identical,  except  so  far  as  changes  are 
necessary  effectually  to  apply  to  the  different  classes 

of  property  involved.    The  amendment  of  1897  did  not  pro- 
vide an  independent  proceeding.    On  the  contrary,  it  became 
a  part  of  and  must  be  read  into  and  be  construed  with 

6.  the  original  remaining  sections  providing  for  attach- 
ment   and    garnishment    proceedings.      Pomeroy    v. 

Beach,  supra.  In  that  case  the  Supreme  Court,  speaking  to 
this  point,  said:  '*The  sections,  as  amended  by  said  act  of 
1897  [Acts  1897  p.  233,  §943  et  seq.  Burns  1897],  are  to  be 
read  into  the  code  of  civil  procedure  in  the  place  of  the  origi- 
nal sections,  and  from  the  date  said  act  took  effect  are  a  part 
of  said  code  of  civil  procedure,  and  must  be  so  construed. 
An  amendatory  act  and  the  amended  statute  are  to  be  con- 
strued as  one.  Walsh  v.  State,  ex  rel.  [1895],  142  Ind.  357, 
362,  and  cases  cited;  Sutherland,  Stat.  Constr.  §288.  It  is 
clear,  therefore,  that  the  act  of  1897  does  not  provide  an  in- 
dependent procedure  in  garnishment,  but  that  the  amended 
sections  are  to  be  construed  with  the  sections  of  the  code  of 
civil  procedure  of  1881  concerning  proceedings  in  attach- 
ment and  garnishment  not  amended  by  said  act.  When  so 
construed,  it  is  evident  that  it  was  not  the  legislative  intent 
that  any  one  should  be  authorized  to  commence  proceedings 
in  garnishment,  and  obtain  a  summons,  without  also  filing 
an  affidavit  in  attachment,  either  at  the  time,  or  before  he 
filed  his  affidavit  in  garnishment.  Now,  a^  before  the  act  of 
1897  was  passed,  an  affidavit  in  attachment  must  be  filed,  as 
well  as  an  affidavit  in  garnishment,  before  the  garnishee 
smnmons  can  issue." 

The  affidavit  and  bond  may  be  filed  and  writ  of  attach- 
ment issued  when  the  complaint  is  filed  upon  this  affidavit 
and  bond.     Upon  filing  an  additional  affidavit  pur- 

2.  suant  to  the  section  of  the  amendatory  act  of  1897, 
supra,  a  writ  of  garnishment  may  issue  whether  the 
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writ  of  attachment  has  issued  or  not.  Construing  these  acts, 
that  are  so  inseparably  united,  together,  it  seeixus  evident 
that  the  legislature  never  intended  to  change  the  time  of 
the  issuance  of  the  writ  of  garnishment,  and  that  the  words 
**at  the  time  the  action  is  commenced  *"'  were  not  intended  to 
be  governed  by  the  statutory  definition  of  that  term,  but 
rather  tlie  common  legal  understanding  of  the  term  as  ap- 
plied to  this  class  of  actions  and  in  accord  with  the  time  fixed 
for  the  issuance  of  the  attachment,  viz.,  the  time  of  the  filing 
of  the  complaint.  The  primary  purpose  of  the  amendatory 
act  of  1897  was  to  authorize  the  issuance  of  writs  of  garnish- 
ment without  the  issuance  of  a  writ  of  attachment.  This  is 
the  controlling  idea  of  the  act,  and  on  this  purpose  the  minds 
of  the  f ramcrs  of  the  act  were  focused. 

If  the  contention  of  appellee  is  to  prevail,  we  have  the 
peculiar  situation  of  authority  to  issue  a  writ  of  attachment, 
an  ancillary  proceeding,  at  the  time  of  the  filing  of  the  com- 
plaint, and  only  authority  to  issue  a  writ  of  garnishment, 
a  writ  always  heretofore  issuable  at  the  same  time  and  in 
every  respect  of  like  character,  after  issuance  of  summons  as 
to  residents  and  publication  of  notice  as  to  nonresidents. 
Counsel  for  appellee  undertake,  in  oral  argument,  to  give  a 
reason  for  this  distinction,  but,  in  our  opinion,  the  distinc- 
tion thus  made  is  not  persuasive.  The  purpose  of  the  writ 
in  each  case  is  the  same.  One  is  to  secure  the  creditor  against 
removal  or  transfer  of  tangible  property;  the  other  is  to 
secure  him  against  removal  or  transfer  of  intangible  prop- 
erty, and  we  cannot  perceive  how  it  would  be  possible  to 
remove  or  transfer  tangible  property  with  greater  facility 
than  intangible  property,  or  why  quick  action  is  not  as 
necessary  in  the  one  case  as  the  other. 

So,  taking  into  consideration  the  purposes  of  the  writ,  the 
purpose  of  the  amendatory  act,  and  the  expression  of  the 
legislature  on  a  similar  subject,  by  provisions  that  are  in 
pari  materia  with  the  one  we  are  considering,  we  are  con- 
vinced that  the  use  of  the  term,  **at  the  time  such  action  is 
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commenced/'  in  the  amendment  of  1897,  was  an  inapt  ex- 
pression of  what  was  intended  hy  the  legislative  body,  and 
that  it  was  not  intended  that  the  term  should  be  construed 
hy  the  provisions  of  §317  Bums  1908,  §314  R.  S.  1881.  We 
fed  warranted  in  taking  this  position,  under  the  rule  that 
since  we  are  considering  a  remedial  statute,  it  should 

7.  be  liberally  construed  in  order  to  effectuate  the  pur- 
pose and  remove  the  mischief  for  which  it  was  in- 
tended.   Fisher  v.  Consequa  (1809),  2  Wash.  C.  C.  382,  Fed. 
Cas.  No.  4,816. 

And  when  the  purpose  of  the  legislative  body  sought  to 

be  accomplished  is  clear,  such  construction  shall  be  given 

the  statute  as  will  carry  out  such  purpose,   even 

8.  though  such  construction  is  contrary  to  the  strict 
letter  thereof.    City  of  Evansville  v.  Summers  (1886), 

108  Ind.  189;  City  of  Valparaiso  v.  Gardner  (1884),  97  Ind. 
1;  Maxwell  v.  Collins  (1856),  8  Ind.  38;  State,  ex  rel,,  v. 
Forkner  (1880),  70  Ind.  241. 

We  are  further  constrained  to  this  view  by  the  construc- 
tion given  similar  statutes  in  other  states,  and  by  other 
authorities.    In  Rood,  Attachments  §114,  the  learned 

2.  author  says:  ** Attachments  are  usually  allowed  by 
the  statutes  to  be  issued  at  the  commencement  of  the 
action  or  at  any  time  before  judgment.  For  this  purpose 
the  action  is  commenced  as  soon  as  the  declaration,  or  com- 
plaint, is  filed  and  before  the  summons  has  been  served  or 
isKued." 

In  the  case  of  Hagan  v.  Burch  (1859),  8  Iowa  309,  the 
petition,  affidavit  for  attachment  and  judgment  bond  were 
filed  November  29,  1857,  and  the  writ  of  attachment  issued 
on  the  same  date.  The  summons  was  issued  on  the  day  fol- 
lowing. The  defendant  moved  to  quash  the  writ,  on  the 
ground  that  it  was  issued  before  the  commencement  of  the 
action,  and  the  motion  was  overruled.  The  statute  in  that 
state  provided  that  the  attachment  might  issue  at  the  com- 
nii^neement  or  during  the  progress  of  the  suit,  and  another 
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section  of  their  statute  provided  substantially  as  ours,  that 
the  delivery  of  the  notice  to  the  sheriff,  with  the  intent  that 
it  be  8er\'ed  immediately,  shall  be  deemed  the  commencement 
of  an  action.  In  sustaining  the  action  of  the  lower  court  in 
overruling  the  motion  to  quash  the  writ,  the  supreme  court 
said:  **But  it  will  be  noticed  that  this  latter  provision,  is 
contained  in  the  chapter  (99)  which  relates  to  the  limitation 
of  actions.  The  intention  here  is,  that  when  the  precise  time 
of  the  commencement  of  an  action  becomes  material,  the  fact 
referred  to  in  section  1663,  is  made  to  define  that  time.  The 
filing  the  petition,  or  the  issuing  the  notice,  might  have  been 
made  the  point,  but  these  might  take  place  without  an  intent 
to  prosecute  the  action  immediately,  so  that  delivering  the 
notice  with  intent  to  be  served,  is  made  the  time  to  which  to 
reckon,  especially  in  the  question  of  limitation.  The  action 
may,  however,  be  fairly  considered  as  begun,  for  other  pur- 
poses, and,  perhaps,  to  all  common  intents  and  purposes, 
when  the  petition  is  filed.  At  least,  it  seems  consistent  and 
reasonable  to  consider  it  so  far  commenced,  as  that  part  of 
its  own  process — such  as  a  writ  of  attachment — may  issue 
even  before  the  notice.  There  is  no  harm,  no  wrong,  effected 
by  this." 

In  the  case  of  Dunlap  v.  McFarland  (1881),  25  Kan.  488, 
where  the  statutes  under  consideration  were  substantially 
the  same  as  the  statutes  in  our  State,  and  where  the  same 
question  was  presented  as  is  here  presented,  the  court  used 
this  language:  **But  it  is  further  claimed  by  the  defendant 
that  the  attachment  was  erroneously  issued  before  any  action 
was  commenced,  and  he  refers  to  sections  190  and  20  of  the 
civil  code,  in  connection  with  the  foregoing  facts,  to  support 
his  claim.  Of  course,  an  attachment  cannot  rightfully  be 
issued  before  the  action  (of  which  it  is  only  an  incident)  is 
commenced.  But  we  do  not  think  that  the  attachment  in  this 
case  was  issued  before  the  action  was  commenced.  The 
action  was  commenced  when  the  petition  and  precipe  were 
filed,  and  when  the  summons  was  issued.    Section  twenty  of 
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the  civil  code  has  application  only  to  the  statute  of  limita- 
tions; but  even  that  section  provides  that  *an  attempt  to 
ccimmence  an  action  shall  be  deemed  equivalent  to  the  com- 
mencement thereof,  within  the  meaning  of  this  article,  when 
the  party  faithfully,  properly  and  diligently  endeavors  to 
procure  a  service ;  but  such  attempt  must  be  followed  by  the 
first  publication  or  service  of  the  summons  within  sixty 
days.'  We  do  not  think  that  this  claim  of  the  defendant  is 
tenable."  Similar  constructions  are  found  in  the  cases  of 
Bannister  Y.  Carroll  (1890),  43  Kan.  64,  22  Pac.  1012;  Cosh- 
Murray  Co.  V.  Tuttich  (1895),  10  Wash.  449,  38  Pac.  1134; 
Coe  V.  Hinkley  (1896),  109  Mich.  608,  67  N.  W.  915;  Mc- 
Donald  v.  Alanson  Mfg.  Co.  (1895),  107  Mich.  10,  64  N. 
W.  730;  Schroeder  v.  Merchants,  etc.,  Ins.  Co.  (1882),  104 
111.  71. 

Ordinarily,  and  in  the  absence  of  statutory  restrictions, 

the  commencement  of  a  suit  does  not  depend  upon  service  of 

process  upon  defendant,  or  jurisdiction  over  him.    In 

9.  fact,  we  have  found  no  authority  that  so  holds.  But 
it  is  apparent  that  a  suit  is  not  commenced  until  the 
court  has  in  some  manner  acquired  jurisdiction  of  something 
in  relation  to  the  controversy.  It  must  therefore  be  over 
the  person  of  plaintiff  or  the  subject-matter  or  both.  The 
court  acquires  jurisdiction  of  plaintiff  when  he  applies  for 
its  power  and  assistance  to  compel  defendant  to  render  him 
his  rights  under  the  law.  And  this  aid  must  be  sought  ac- 
cording to  prescribed  form.  Our  practice  requires  that  he 
shall  file  his  complaint  and  have  summons  issued  thereon; 
and,  if  personal  summons  cannot  be  had,  that  he  file  his 
affidavit  of  such  fact  and  ask  that  a  notice  by  publication  be 
given.  This  is  in  the  nature  of  an  application  to  the  court  to 
send  its  process  to  require  defendant  to  appear  and  defend 
the  action.  The  court  clearly  has  jurisdiction  of  plaintiff 
when  he  thus  invokes  its  aid.  When  he  thus  submits  his 
person  to  the  court,  he,  by  asking  its  aid,  gives  the  court 
jurisdiction  over  the  subject-matter  in  controversy,  and  con- 
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fers  power  to  adjudicate  his  rights  thus  submitted.  In  this 
manner  the  court  becomes  possessed  of  jurisdiction  of  the 
person  of  the  plaintiff  and  of  the  subject-matter,  and,  when 
so  possessed,  it  becomes  the  duty  of  the  court  to  commence 
and  carry  on  tlie  power  to  bring  defendant  into  court,  that 
the  case  may  be  heard  and  the  rights  of  the  parties  in  the 
matter  thus  brought  before  the  court  may  be  judicially  and 
conclusively  determined.  It  therefore  follows  that  when 
plaintiff  submits  himself  and  the  subject-matter  to  the  juris- 
diction of  the  court,  he  has  commenced  his  suit.  The  cause 
is  then  coram  judice.  Schroeder  v.  Merchants,  etc,  Ins.  Co., 
supra.  All  done  in  the  case  subsequently  is  but  a  continua- 
tion of  the  action  he  thus  started,  until  the  final  end  of  the 
suit. 

Furthermore,    in    the    garnishment    case    of    Dunnahoo 
against  Dilworth,  the  only  jurisdiction  the  St.  Joseph  Cir- 
cuit Court  had  to  adjudicate  the  matters  in  con- 
10.   troversy  between  them   (Dilworth  being  a  nonresi- 
dent), was  based  upon  the  fact  that  certain  property 
of,  or  debts  due,  Dilworth,  were  within  the  jurisdiction  of 
the  court  and  subject  to  its  orders,  and  the  eflSciency  of  the 
notice  by  publication  rested  upon  the  fact  that  certain  prop- 
erty of  Dilworth  had  been  brought  within  such  jurisdiction 
and  control.    Pennoyer  v.  Neff  (1877),  5  Otto  714,  24  L.  Ed 
565 ;  Bannister  v.  Carroll,  supra. 

In  the  case  under  consideration,  plaintiff  filed  his  com- 
plaint, had  summons  issued  thereon  and  returned   **Not 
found,"  and  filed  his  affidavit  of  nonresidence  of  de- 
ll,  fendant  Dilworth,  and  also  filed  aflBdavits  in  attach- 
ment and  garnishment  and  had  a  writ  of  attachment 
issued  and  retumjed  **No  property  found,"  and  a  writ  of 
garnishment  on  appellant,  and  also  a  notice  for  publication 
on  Dilworth,  which  notice  was  duly  and  seasonably  pub- 
lished.   This,  in  our  opinion,  was  a  sufficient  commencement 
of  the  action  to  invoke  the  jurisdiction  of  the  court  and  to 
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validate  the  judgment  in  the  garnishment  proceedings  there- 
after rendered. 

The  eases  cited  by  appellee  are  not  in  conflict  with  our 
holding,  as  they  contain  at  least  one  of  the  following  ele- 
ments not  foimd  here,  viz.:     Either  there  was  no 
2.    petition  filed  at  the  time  of  the  issuance  of  the  writ, 
or  no  valid  service  was  ever  had  upon  the  defendants, 
or  a  statute  arbitrarily  fixing  the  time  of  the  issuance  of  the 
writ  at  the  time  or  after  issuance  of  summons  was  violated. 
Under  our  construction  of  our  statute,  the  time  of  the  issu- 
ance of  the  writ  is  only  limited  to  **at  or  after  the  commence- 
ment of  the  action,"  and  the  latter  term  is  to  be  taken  in  its 
ordinary  sense  without  statutory  limitation  or  definition. 
Furthermore,  in  almost,  if  not  all  the  cases  cited  by  appellee, 
the  question  arose  by  way  of  direct  attack  upon  the  writ.    In 
view  of  these  facts,  it  would  be  unprofitable  to  review  each 
ease. 

It  is  also  urged  against  the  sufficiency  of  the  answer,  that 
it  avers  that  the  judgment  of  the  court  was  that  the  gar- 
nishee should  pay  out  of  the  money  due  Dilworth  a 
12.  sufficient  amount  to  satisfy  the  debt  of  plaintiff  Dun- 
nahoo,  and  pay  the  balance  remaining  on  the  debt  due 
Dilworth  to  the  Citizens  National  Bank  of  South  Bend ;  that 
the  garnishee,  the  Northern  Indiana  Railway  Company,  did 
pay  on  said  Dunnahoo  debt  the  sum  of  $3,873.41,  and  did 
turn  over  the  remainder  to  said  Citizens  National  Bank 
under  said  order  of  court,  and  that  this  is  only  a  partial  de- 
fense to  the  note,  since  the  averment  of  the  payment  of  the 
surplus  to  the  Citizens  National  Bank  is  no  defense.  Objec- 
tion to  the  form  of  the  judgment  should  have  been  urged 
against  the  judgment  originally  entered  against  the  gar- 
nishee, the  Northern  Indiana  Railway  Company,  but  the  aver- 
ment of  the  answer  is  that  the  payment  was  made  as  ordered 
by  the  court.  Whether  the  court  had  any  authority  in  law 
to  order  the  garnishee  defendant  to  pay  the  surplus  to  the 
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bank  is  not  before  us,  and  we  do  not  decide  this  question ;  but 
it  is  a  sufficient  defense  to  the  garnishee  in  a  collateral  at- 
tack, to  say  that  he  has  paid  the  money  under  and  in  accord- 
ance with  the  order  of  the  court  in  a  garnishment  proceeding 
wherein  the  court  had  full  jurisdiction  of  the  subject-matter 
and  the  parties  to  the  cause.  In  the  absence  of  appearance 
of  the  defendant  to  the  action  in  a  garnishment  proceeding, 
the  duty  devolves  upon  the  garnishee  to  be  assured  that  the 
court  has  jurisdiction  over  the  subject-matter  and  the  parties 
to  the  action.  Further  than  that,  he  is  not  required  to  go. 
Thereafter  the  judgment  of  the  court  is  his  protection  and 
his  obedience  is  a  complete  defense.  Schoppenhast  v.  Boll- 
man  (1863),  21  Ind.  280;  Ohio,  etc.,  R,  Co.  v.  Alvey  (1873), 
43  Ind.  180;  Harmon  v.  Birchard  (1847),  8  Blackf.  418. 

In  the  case  of  Schoppenhast  v.  Bollm^n,  supra,  the  courti 
speaking  to  this  point,  said:  ^' Where  the  defendant  is  not 
personally  before  the  court,  the  garnishee  is  concerned,  as 
to  the  main  action,  only  in  the  question  of  jurisdiction. 
Where  that  has  attached,  his  right  to  inquire  into  or  inter- 
fere with  such  procedure  is  at  an  end;  for  all  that  he  is  in- 
terested in  is,  that  the  attachment  proceedings  against  him- 
self shall  protect  him  in  another  suit.  That  they  will  do  so 
though  there  be  in  them  errors  and  irregularities,  for  which 
the  defendant  might  obtain  their  reversal,  there  can  be  no 
doubt.'' 

In  the  case  of  Harmon  v.  Birchard,  supra,  substantially 
the  same  rule  is  announced  as  follows:  '^A  garnishee  in 
attachment  is  not  bound  to  superintend  a  defense  for  the 
principal  debtor,  and  is  not  answerable  for  such  defects  and 
irregularities  in  the  proceedings  as  relate  only  to  the  mutual 
rights  of  the  original  parties  to  the  attachment  suit,  but  he 
should  know  that  the  proceedings  against  himself  are  valid 
and  such  as  he  is  legally  compelled  to  obey;  for  otherwise, 
such  proceedings  being  in  their  nature  ex  parte  so  far  as 
the  attachment  debtor  is  concerned,  they  are  no  evidence  of 
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any  request  either  express  or  implied  on  the  part  of  the 
latter." 

The  second  and  third  paragraphs  of  appellants'  amended 
answer  show  a  8u£Scient  defense,  and  the  demurrer  to  each 
should  have  been  overruled. 

Judgment  reversed  with  instruction  to  overrule  the  de- 
murrer to  each  paragraph  of  answer. 


Hodson  v.  Great  Camp,  Knights  of  the  Modern 

Maccabees. 

[No.  6,889.    Filed  February  3,  1911.] 

1.  Inburarce. — Beneficial  AMociations. — Policies, — Actions  on, — 
Basis  of. — In  an  action  against  a  mutual  benefit  society  on  a 
certificate,  such  certificate  constitutes  the  basis  of  the  action, 
where  the  by-laws  are  made  a  part  of  the  certificate  by  reference 
only.   p.  115. 

2.  Evidence: — Burden  of  Proof, — Insurance. — Suicide, — In  an  ac- 
tion on  an  insurance  certificate,  where  the  defense  is  suicide,  the 
defendant  has  the  burden  not  only  of  making  a  fMHma  facie 
showing  thereof,  but  also  of  proving  such  defense  to  the  over- 
throw of  all  proof  to  the  contrary,    p.  115. 

3.  Insurance. — Suicide. — Proofs  of  Death. — Admissions. — Proofs 
of  death  containing  either  facts  or  opinions  tending  to  show 
suicide,  are  not  conclusive  evidence  thereof,    p.  115. 

4.  Insurance. — Suicide, — Conflicting  Evidence.  —  Peremptory  In- 
structions.— Where  the  evidence  of  assured's  death  points  strongly 
to  suicide  but  there  Is  evidence  from  which  a  contrary  inference 
might  be  drawn.  It  Is  erroneous  to  give  a  peremptory  Instruction 
for  the  defendant    pp.  115, 117. 

5.  Insurance. — Suicide. — Evidence. — Evidence  of  an  accidental  or 
unintentional  death  caused  by  assured  will  not  sustain  the  de- 
fense of  suldde.    p.  116. 

^  Appeal. — Right  Result. — Insurance, — Suicide. — Peremptory  In- 
struction.— ^Where  the  evidence  as  to  assured's  death  by  suicide 
was  conflicting,  the  giving  of  a  peremptory  Instruction  for  de- 
fendant cannot  be  justified  on  the  ground  that  a  right  result 
was  reached,  since  It  is  impossible  to  determine  that  a  right  re- 
sult was  reached,    p.  117. 

Prom  St.  Joseph  Circuit  Court;  Walter  A,  Funk,  Judge. 
Vol.  47—8 
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Action  by  Annie  M.  Hodson  against  the  Great  Camp, 
Knights  of  the  Modem  Maccabees.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

Talbot  <fe  Talbot,  for  appellant. 

J.  B.  Mcllwain,  Daniel  Pyle  and  Anderson,  Parker  <fe 
Crabill,  for  appellee. 

Myers,  C.  J. — Appellant  appeals  from  a  judgment  ren- 
dered on  a  verdict  returned  at  the  direction  of  the  court. 
The  overruling  of  appellant's  motion  for  a  new  trial  is  as- 
signed as  error.  Under  this  error  we  are  caUed  upon  to 
review  the  action  of  the  court  in  giving  to  the  jury  a  peremp- 
tory instruction  to  find  for  appellee. 

The  complaint  in  this  action  was  founded  upon  a  benefit 
certificate  issued  by  appellee,  certifying  that  William  K. 
Hodson  had  been  regularly  admitted  as  a  member  of  the 
order,  and  was  entitled  to  all  the  rights,  benefits  and 
privileges  of  such  membership,  and  that  at  his  death  one 
assessment  on  the  membership,  not  exceeding  the  sum  of 
$2,000,  would  be  paid  as  a  benefit  to  Annie  Mulligan  Hodson, 
his  wife.  The  complaint  shows  that  on  February  14,  1904, 
said  William  K.  Hodson  died,  and  that  proofs  of  death  were 
furnished  to  appellee.  Appellant  is  the  beneficiary  named 
in  said  certificate. 

Appellee  answered  in  three  paragraphs.  The  first  was  a 
general  denial.  The  second  and  third,  so  far  as  the  facts  are 
material  to  the  questions  here  presented,  in  substance,  aver 
that  the  laws  of  appellee,  together  with  the  certificate  of 
membership,  formed  the  basis  of  the  contract  for  beneficial 
membership,  and  that  said  laws  in  force  at  the  time  of  issu- 
ing said  certificate  provided,  in  substance,  that  no  benefit 
should  be  paid  under  said  certificate  in  case  said  member 
should  come  to  his  death  from  suicide  within  five  years  after 
his  admission  to  life  benefit  membership;  that  in  all  cases 
where  death  should  result  from  suicide  within  five  years 
after  the  admission  to  life  benefit  membership,  whether  the 
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member  should  be  sane  or  insane  at  the  time  of  death,  the 
l>eneficiary  of  the  member  should  be  paid  only  the  amount  of 
money  which  the  member  had  paid  in  the  life  benefit  fund ; 
that  said  William  K.  Hodson  came  to  his  death  from  suicide 
within  one  year  after  becoming  a  member. 

Appellant  replied  to  said  affirmative  paragraphs  of  an- 
swer, first,  by  a  general  denial,  and  by  two  additional  para- 
graphs, each  alleging  facts  tending  to  show  that  decedent's 
death  was  accidental. 

The  certificate  was  the  foundation  of  the  action,  and  the 
laws  of  appellee  were  made  a  part  of  the  certificate  by  refer- 
ence only.     From  a  careful  examination  of  the  evi- 

1.  dence  in  the  record  before  us,  it  is  clear  that  the  only 
issuable  fact  about  which  there  was  any  dispute  at  the 

trial  was  whether  the  decedent  committed  suicide.     This 

issue  was  tendered  by  the  second  and  third  paragraphs  of 

answer.    The  burden  was  upon  appellee  to  establish 

2.  suicide  to  the  satisfaction  of  the  jury  by  a  pre- 
ponderance of  the  evidence,  and  this  appellee  was  re- 
quired to  do,  not  by  a  prima  facie  case  alone,  but  by  such 
proof  as  would  withstand  and  overthrow  all  of  the  evidence 
to  the  contrary.  Travelers  Ins.  Co.  v.  Nitterhouse  (1894), 
U  Ind.  App.  155;  Modem  Woodmen,  etc.,  v.  Craiger 
(1910),  175  Ind.  30;  Hale  v.  Life  Indemnity,  etc.,  Co. 
(1895),  61  Minn.  516,  63  N.  E.  1108,  52  Am.  St.  616.    **The 

statements  in  the  proof  of  death,  either  of  facts  or 

3.  of  opinion,  are  not  conclusive."    Travelers  Ins.  Co.  v. 
Nitterhouse,  supra. 

While  the  evidence  in  this  case  tends  strongly  to  support 
the  theory  that  decedent  committed  suicide,  yet  there  is  evi- 
dence from  which  a  contrary  inference  of  this  fact 

4.  might  be  drawn.     Therefore,  as  said  in  the  case  of 
Modem    Woodmen,   etc.,   v.    Craiger,   supra:     **In 

determining  the  charge  of  suicide,  the  jury  may  properly 
consider  the  facts  and  circumstances  bearing  upon  that  ques- 
tion given  in  e\idence,  in  the  light  of  their  common  knowl- 
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edge  and  experience  that  mankind  instinctively  love  life  and 
generally  shun  death,  although  occasionally  men,  both  sane 
and  insane,  take  their  own  lives.  The  cause  of  death  was 
directly  in  issue  in  this  case  to  be  decided  not  by  presump- 
tion of  law,  but  as  an  inference  of  fact  by  the  jury  in  the 
same  manner  as  other  facts  are  determined  in  civil  actions." 
Equitable  Life  Ins.  Co.  v.  Hebert  (1906),  37  Ind.  App.  373; 
Hale  V.  Life  Indemnity,  etc.,  Co.,  supra. 

In  the  case  of  Sovereign  Camp,  etc.,  v.  Haller  (1903),  30 
Ind.  App.  450,  this  court  was  strongly  persuaded  by  the 
evidence  to  conclude  that  the  insured  committed  suicide, 
but,  the  question  being  one  of  fact,  held  there  was  no  error 
in  submitting  the  question  to  the  jury,  and  cited  a  number 
of  cases  in  which  that  question  was  in  issue  and  seemed  to 
be  reasonably  well  established ;  yet  in  each  case  the  question 
was  left  to  the  jury.  In  addition  to  the  cases  there  cited, 
see  Sargent  v.  Home  Benefit  Assn.  (1888),  35  Fed.  711; 
Treat  v.  Merchants  Life  Assn.  (1902),  198  111.  431,  64  N. 
E.  992;  Aetna  Life  Ins.  Co.  v.  Kaiser  (1903),  115  Ky.  539, 
74  S.  W.  203,  24  Ky.  Law  2454 ;  Washburn  v.  National  Ac- 
cident 8oc.  (1890),  10  N.  Y.  Supp.  366. 

The  court  in  the  case  of  Northwestern,  etc.,  Ins.  Co.  v. 
Hazelett  (1886),  105  Ind.  212,  55  Am.  Rep.  192,  in  speak- 
ing of  the  effect  of  a  clause  in  a  policy  protecting  the 

5.  company  against  loss  in  case  of  the  assured 's  self- 
destruction,  whether  sane  or  insane,  said:  ''Such  a 
clause  has,  however,  no  application  to  a  case  in  which 
death  resulted  by  accident  or  without  intention  or  expecta- 
tion, even  though  it  was  caused  by  the  hand  of  the  assured. 
Death  resulting  from  accident,  or  from  an  act  which  at  the 
time  it  was  entered  upon  or  engaged  in  was  not  expected  or 
intended  to  produce  that  result,  cannot  be  said  to  be  within 
the  meaning  of  the  policy.'' 

The  question  whether  the  assured  committed  suicide,  was 
one  depending  upon  the  inferences  to  be  drawn  from  the 
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evidence  and  facts  proved.  The  court,  by  the  instruc- 
4.    tion  given,  determined  as  a  matter  of  law  that  the 

appellee  had  established  the  fact  of  which  it  had  the 
burden  of  proof.    This  the  court  was  without  authority  to  do, 

if  there  was  any  conflicting  evidence,  however  slight, 
6.    upon  the  point  in  issue   {Jacobs  v.  Jolley   [1902], 

29  Ind.  App.  25) ;  and  it  will  not  do  to  say  that  the 
instruction  was  harmless  because  a  right  result  was  reached. 
Haughton  v.  Aetna  Life  Ins.  Co.  (1905),  165  Ind.  32.  For, 
as  said  in  the  case  last  cited:  ''We  must  assume  that  the 
jniy,  in  the  faithful  discharge  of  its  duty,  would  have  found 
the  facts  according  to  the  weight  of  testimony;  but  such  a 
sufficiency  of  evidence  as  ought  to  satisfy  the  jury,  or  the 
circumstances  that  it  was  in  part  uncontradicted,  will  not, 
in  our  opinion,  authorize  a  court  to  direct  the  jury  that  it 
proves  the  fact  in  controversy.  "When  the  judgment  of  the 
judge  upon  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict is  invoked  by  a  motion  for  a  new  trial,  then  it  be- 
comes his  duty,  under  the  law,  to  weigh  the  evidence  for 
himself,  and  either  to  confirm  or  overthrow  the  conclusion 
of  the  jury  as  in  his  opinion  the  preponderance  of  the  evi- 
dence may  require.  But  until  such  time  as  the  matter  may 
be  thus  brought  before  him,  the  duty  of  weighing  the  evi- 
dence must  be  left  with  the  jury,  where  the  law  has  placed 
it." 

The  record  before  us  does  not  present  a  case  which  author- 
ized the  court  to  give  a  peremptory  instruction  in  favor  of 
appellee.    The  giving  of  the  instruction  invaded  the 
4.    province  of  the  jury,  and  was  therefore  erroneous. 
Indian<ipolis  St.  R.  Co.  v.  Coyner  (1907),  39  Ind. 
App.  510;  Stephens  v.  American  Car,  etc.,  Co.  (1906),  38 
Ind.  App.  414;  Haughton  v.  Aetna  Life  Ins.  Co.,  supra,  and 
cases  cited. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 
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Holt  v.  Myers, 

[No.  7,096.    Filed  November  29,  1910.    Rehearing  denied  Febniary 

15,  1911.] 

1.  Appeal. — Evidence  not  in  Record. — Instructions. — Presumptions. 
— In  the  absence  of  the  evidence,  instructions  will  not  be  re- 
garded as  erroneous  If  Justified  by  any  evidence  admissible 
within  the  issues,    p.  120. 

2.  Animals. — Vicious. — Xegltgcnce. — ^The  owner  of  a  vicious  dog, 
knowing  him  to  be  such,  is  liable  to  a  person  injured  by  such 
dog,  without  his  fault;  and  it  is  not  necessary  for  the  injured 
person  to  prove  negligence  in  the  securing  of  such  dog.    p.  120. 

3.  Appeal. — Evidence  not  in  Record. — Instructions. — Vicious  Dogs, 
— Notice. — Express  and  Implied. — Where  an  instruction  states 
that  the  owner  of  a  vicious  dog  is  liable  for  Injuries  inflicted 
thereby,  upon  proof  of  notice,  exi)ress  or  implied,  that  the  dog 
was  vicious,  the  court  on  appeal,  in  the  absence  of  the  evidence, 
will  presume  that  there  was  evidence  of  express  notice,  pp.  120, 
121. 

4.  Appeal. — Evidence  not  in  Record. — Instruct  ions. — Where  In- 
structions would  be  incorrect  under  any  admissible  evidence,  the 
Judgment  will  be  reversed,  though  the  evidence  Is  not  in  the  rec- 
ord,   p.  121. 

5.  Animals. —  Vicious. —  Implied  Notice. —  Liability. —  The  owner 
of  a  vicious  dog  Is  liable  to  an  injured  person  upon  proof  of  Im- 
plied notice  of  the  animal's  vicious  propensities,    pp.  121, 122. 

0.  Animals. —  Dogs. —  Viciousness. —  Notice  of. —  Evidence. —  Evi- 
dence that  a  dog  is  ferocious  is,  under  some  circumstances,  sufii- 
cient  to  charge  his  keeper  with  notice  of  the  dog*s  propensity  tj 
attack  persons,    p.  122. 

7.  Animals. — Dogs. — Viciousness,  —  Notice.  —  Evidence  of.  —  The 
purpose  for  which  a  watch  dog  is  kept,  is  evidence  of  the  vicious 
character  of  such  dog,  and  authorizes  an  inference  that  the 
owner  knew  of  his  propensity  to  attack  persons,    p.  122. 

8.  Animals. — Viciousness  of. — Notice. — Evidence. — Proof  of  the 
savage  and  ferocious  disposition  of  an  animal  is  equivalent  to 
proof  of  express  notice  to  the  owner  of  such  disposition,    p.  122. 

Prom  Hancock  Circuit  Court;  Robert  L.  Mason,  Judge. 

Action  by  Fred  Myers  against  Sterling  R.  Holt.  From 
a  judgment  for  plaintiff,  defendant  appeals.  (For  opinion 
on  motion  to  dismiss  appeal,  see  43  Ind.  App.  538.)  Af- 
firmed, 
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Eealing  &  Hugg^  for  appellant. 
E.  M.  Homaday,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  sued  appellant  to  recover 
damages  for  injuries  alleged  to-  have  been  inflicted  upon  him 
hj  a  vicious  dog  owned  by  appellant.  The  cause  was  put  at 
isafue  by  a  general  denial  to  the  amended  complaint.  The 
jury  returned  a  verdict  in  favor  of  appellee  for  $300.  Ap- 
pellant filed  his  motion  for  a  new  trial,  which  was  over- 
ruled upon  appellee's  remitting  $150  of  the  verdict  and 
judgment  rendered  against  appellant  for  $150  and  costs. 

The  only  error  relied  upon  for  reversal  is  the  action  of 
the  court  in  overruling  appellant's  motion  for  a  new  trial; 
and  of  the  reasons  therefor,  only  the  one,  that  the  court 
erred  in  giving  instructions  nine,  eleven  and  twelve,  of  its 
own  motion,  is  discussed. 

We  set  out  such  part  of  said  instructions  as  will  make 
clear  appeUant's  claim.  Said  ninth  instruction  reads:  ** Be- 
fore the  plaintiff  is  entitled  to  recover,  the  evidence  must 
show  by  a  fair  preponderance,  that  the  defendant  kept  a 
vicious  dog  at  his  place,  which  he  permitted  to  run  at  large, 
and  on  the  public  highway  near  his  place  and  that  he  knew 
or  should  have  known  by  the  exercise  of  reasonable  care 
that  said  dog  was  vicious  and  likely  to  attack  and  injure 
persons  while  passing  along  the  public  highway,"  etc. 
Said  eleventh  instruction  reads:  '*If  you  find  from  a 
preponderance  of  all  the  evidence  that  the  defendant  kept 
a  dog  which  had  a  propensity  to  bite  mankind  and  which 
fact  was  known  to  the  defendant  or  shotdd  have  been  known 
hy  the  exercise  of  reasonable  care,  then  it  was  his  duty  to 
keep  said  dog  confined  and  if  he  failed  to  do  so,  and  through 
such  failure  plaintiff  was  damaged  then  you  should  find  for 
plaintiff,"  etc.  The  twelfth  reads:  ''The  burden  of 
proof  is  upon  the  plaintiff  to  prove  to  your  satisfaction  by  a 
fair  preponderance  of  the  evidence  that  the  defendant  knew 
or  should  have  known  by  the  exercise  of  reasonable  care 
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that  the  dog  alleged  to  have  injured  plaintiiS  had  bitten  or 
attacked  others  prior  to  the  time,"  etc.  The  words  itali- 
cised constitute  the  alleged  error. 

It  is  claimed  that  the  court  erred  in  each  of  these  in- 
structions, as  placing  upon  the  appellant  a  greater  degree 
of  care  than  the  law  requires;  that  they  charge  him  with 
constructive  notice  of  acts  committed  by  his  dog.  In  other 
words,  the  instructions  complained  of  put  upon  appellant 
a  continuing  duty  of  watchfulness  over  his  dog,  equivalent 
to  the  duty  of  inspection  on  the  part  of  a  master  to  his  serv- 
ant. It  is  also  the  claim  of  appellant  that  the  vicious  char- 
acter, propensities  or  acts  of  the  dog  must  be  brought  to  the 
knowledge  of  the  owner. 

No  attempt  is  shown  to  make  the  evidence  a  part  of  the 
record.  Where  the  evidence  is  not  in  the  record,  a  judg- 
ment will  not  be  reversed  for  an  instruction  given 

1.  which  would  be  proper  under  any  state  of  facts 
provable  under  the  issues.    Abney  v.  Indiana  Union 

Traction  Co.  (1908),  41  Ind.  App.  53. 

The  person  who  keeps  a  vicious  dog,  with  knowledge  of 

its  vicious  disposition,  is  liable  to  any  person  injured  by  the 

animal  without  his  fault ;  and  in  an  action  to  recover 

2.  for  sucli  injury  it  is  not  necessary  to  allege  or  prove 
any  negligence  by  defendant  in  securing  or  taking 

care  of  the  animal.  The  failure  to  secure  the  animal  known 
to  be  dangerous  renders  tlie  keeper  liable  for  injuries  caused 
by  the  animal  to  one  not  at  fault,  the  cause  being  treated  as 
an  action  for  negligence.  Gordon  v.  Kaufman  (1909),  44 
Ind.  App.  603;  Partlow  v.  Haggarty  (1871),  35  Ind.  178; 
Williams  v.  Moray  (1881),  74  Ind.  25,  39  Am.  Rep.  76. 

It  was  competent  to  show  that  appellant  had  actual  knowl- 
edge of  the  dangerous  propensities  of  his  dog,  and,  in  the 
absence  of  the  evidence,  it  will  be  presumed  that  this 

3.  was  done.    If  the  evidence  showed  that  appellant  had 
actual  knowledge  of  the  dangerous  character  of  his 
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dog,  the  instructions  relating  to  constructive  notice  would 
have  been  harmless. 
Judgment  afiirmed. 

On  Petition  for  Rehearing. 

Adams^  J. — A  petition  for  a  rehearing  is  presented  in  this 

case,  based  upon  the  ground  that  the  court  erred  in  holding 

as  harmless  that  part  of  instructions  nine,  eleven  and 

3.  twelve  which  reads  "or  should  have  known  by  the 
exercise  of  reasonable  care."  It  is  assumed  by  coun- 
sel for  appellant  that  the  court  in  the  original  opinion  con- 
ceded that  the  words  were  erroneous.  The  opinion  will  not 
bear  such  construction,  but  holds  that  as  the  evidence  was 
not  in  the  record  the  court  must  assume  that  there  was  evi- 
dence of  actual  notice  of  the  vicious  nature  of  the  dog,  and, 
if  such  proof  was  before  the  jury,  then  the  charge  that 
appellant  would  be  bound  by  constructive  notice  was  harm- 
less. 

There  is  no  denial  in  the  opinion  of  the  well-settled  rule 
that  where  no  evidence  could  be  introduced  under  the  is- 
sues that  could  have  rendered  the  instructions  proper, 

4.  the  cause  must  be  reversed,  even  though  the  evidence 
is  not  in  the  record. 

Api)ellant  was  charged  in  the  complaint  with  owning  and 

keeping  a  large  and  vicious  bull  dog  upon  his  stock  farm, 

and  that  he  knew  of  the  dog's  propensities  to  bite  and 

5.  attack  persons,  or  should  have  known  them  by  the 
exercise  of  reasonable  care.     Counsel  for  appellant 

are  in  error  in  assuming  that  constructive  notice  could  not 
he  shown  in  a  case  of  this  kind.  Proof  could  have  been 
offered  upon  the  trial  showing  the  vicious  propensities  of  the 
dog,  for  the  purpose  of  charging  appellant  with  notice ;  and, 
assuming  that  such  proof  was  offered,  the  instructions  were 
correct  and  are  abundantly  supported  by  authority. 

It  is  sufBcient  to  prove  that  the  dog  was  of  a  ferocious 
nature  to  charge  his  keeper  with  knowledge  that  under  some 
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circumstaoces  the  dog  would  attack  persons.     Bar- 

6.  clay  V.  Hartman  (1896),  2  Marv.   (Del.)  351,  352, 
43  Atl.  174;  Oodeau  v.  Blood  (1880),  52  Vt.  251,  36 

Am.  Rep.  751;  Kittredge  v.  Elliott  (1844),  16  N.  H.  77,  41 
Am.  Dec.  717.    If  a  dog  is  kept  as  a  watch  dog,  the 

7.  very  purpose  for  which  he  is  kept  is  evidence  of  hia 
vicious  character.    Brice  v.  Bauer  (1888),  108  N.  Y. 

428, 15  N.  E.  695,  2  Am.  St.  454;  Duval  v.  Barnaby  (1902), 
75  App.  Div.  154,  77  N.  Y.  Supp.  337 ;  Nelson  v.  Barrett 
(1903),  89  App.  Div.  468,  85  N.  Y.  Supp.  817;  Hahnke  v. 
Friederich  (1893),  140  N.  Y.  224,  35  N.  E.  487.  In  the  last 
case  it  is  said:  ^'When  a  person  keeps  a  dog  for  the  pur- 
pose of  guarding  his  property  against  trespassers  or  criiui- 
nals  it  is  not  unreasonable  to  infer  knowledge  on  his  part 
of  the  propensity  of  the  dog  to  attack  and  bite  mankind, 
and  negligence  in  allowing  him  to  be  at  large." 

It  is  held  in  the  case  of  Robinson  v.  Marino  (1892),  3 
Wash.  434,  28  Pac.  752,  28  Am.  St.  50,  in  a  similar  action, 
that  it  is  not  necessary  for  the  owner  to  have  actual  notice. 
The  court  said:  ''If  he  has  notice  that  the  disposition  of 
the  animal  is  such  as  it  would  be  likely  to  commit  an  injury 
similar  to  the  one  complained  of,  it  is  sufficient.  It  is  not 
necessary  that  the  notice  be  of  injury  actually  committed." 
This  case  is  followed  in  the  later  case  of  Orissom  v.  Hofitis 
(1905),  39  Wash.  51,  55,  80  Pac.  1002. 

It  has  been  uniformly  held  that  proof  of  the  savage  and 

ferocious  disposition  of  an  animal  is  equivalent  to  proof  of 

express  notice.    Muller  v.  McKesson  (1878),  73  N.  Y. 

8.  195,  29  Am.  Rep.  123 ;  Orissom  v.  Hofius,  supra;  Rob- 
inson V.  Marino,  supra;  Earl  v.  Van  Alstine  (1850), 

5.  8  Barb.  630.  It  has  also  been  held  the  knowledge  ma}' 
be  imputed.  Corliss  v.  Smith  (1881),  53  Vt.  532; 
Hahnke  v.  Friederich,  supra;  Brice  v.  Bauer,  supra.  In  the 
case  last  cited  it  is  said:  '^  'A  man  who  keeps  a  dog  is  bound 
either  to  have  it  under  his  own  observance  and  inspection, 
or  if  not,  to  appoint  some  one  under  whose  observation  it 
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may  be,  and  that  person's  knowledge  is  the  knowledge  of 
the  owner'  [Baldtvin  v.  Casella  (1872),  L.  R.  7  Ex.  325]." 

''When  it  appears  that  a  domestic  animal  is  vicious,  and 
has  a  propensity  to  do  mischief,  of  which  facts  the  owner  or 
keeper  has  notice,  either  express  or  implied,  the  law  imposes 
the  duty  upon  such  owner  or  keeper  of  keeping  such  animal 
secure,  from  which  duty  a  liability  arises*  in  favor  of  any 
person  who  without  his  fault  is  injured  by  it,  either  in 
person  or  property.'*  Knowles  v.  Mulder  (1889),  74  Mich. 
202,  41  N.  W.  896,  16  Am.  St.  627. 

Rehearing  denied. 


Richey  v.  Cleveland,  Cincinnati,  Chicago  and 
St.  Loots  Railway  Company. 

[No.  7,428.    Filed  February  15,  1911.] 

L  Apfeai. — Briefs. — References  to  Transcript, — A  brief  which 
under  the  "Statement  of  the  Record"  falls  to  set  out  the  rage 
and  line  of  the  transcript  on  which  the  questioned  paragraph  of 
complaint  is  found,  properly  presents  the  alleged  error,  whore 
under  "Errors  Relied  on  for  Reversal,"  the  page  and  line  of  the 
transcript  are  pointed  out    p.  120. 

2.  Appeal. — Briefs. — Errors. — Where  only  one  error  Is  roU^l  upon 
for  reversal,  the  court  will  assume  that  all  authorities  cited  In 
appellant's  brief,  under  the  heading  "Points  and  Authorities," 
refer  to  such  error,    p.  129. 

3.  Master  ano  Sebvant. — Railroads. — Emploj/ers^  Liability  Act. — 
Complaint. — ^A  complaint  alleging  that  the  plaintiff  was  a  serv- 
ant of  defendant  railroad  company,  that  defendant's  section  fore- 
man ordered  him  to  load  the  shovels,  picks  and  other  tools  upon 
the  hand  car  and  to  get  upon  such  car  and  go  to  another  point 
and  make  certain  repairs,  that  plaintiff  obeyed,  that  such  fore- 
man so  negligently  operated  such  car  as  to  throw  the  plaintiff 
therefrom,  to  his  great  injury,  states  a  cause  of  action  (if  such 
sabdi vision  is  valid)  under  subdivision  two  of  section  one  of  the 
employers'  liability  act  (Acts  1893  p.  204,  §S020  Burns  1908), 
providing  that  "every  railroad  ♦  ♦  ♦  corporation  ♦  ♦  • 
shall  be  liable  *  •  ♦  for  personal  injuries,  ♦  •  ♦  where 
racb  injuries  resulted  from  the  negligence  of  any  person  in  th^ 
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service    ♦    *    •    to  whose  order    *    ♦    ♦    the  injared  employe 
•   ♦  •  was  bound  to  conform,  and  did  conform.'*    pp.  130, 133. 

4.  Mabteb  and  Servant. — Employers^  LiabUitu  Act. — Complaint, — 
Essentials. — To  state  a  cause  of  action  against  a  railroad  com- 
pany under  subdivision  two  of  section  one  of  the  employers*  lia- 
bility act  (Acts  1893  p.  294,  §8029  Bums  1908)  the  complaint 
must  show  (1)  that  the  plaintiff  was  a  servant  of  such  company, 
(2)  that  tlie  person  giving  the  order  was  a  servant  of  such 
company  and  that  the  plaintiff  was  bound  to  comply  and  did 
comply  with  the  order,  (3)  that  the  order  was  special,  and  (4) 
that  the  order  was  negligently  given,  or  that,  in  properly  perform- 
ing it,  the  plaintiff  was  injured  by  some  negligent  act  or  omis- 
sion of  the  servant  giving  the  order,    p.  130. 

5.  Master  and  Servant. — Employers*  LiahUitp  Act. — Liability, — 
Special  Orders. — What  are. — Under  subdivision  two  of  section 
one  of  the  employers'  liability  act  (Acts  1893  p.  294,  §8029  Bums 
1908),  providing  that  railroad  companies  shall  be  liable  where 
injuries  to  employes  are  received  because  of  the  negligence  of 
any  other  servant  to  whose  order  the  plaintiff  was  bound  to  con- 
form and  did  conform,  the  plaintiff  can  recover  only  where  the 
order  was  a  specific  or  special  one;  and  an  order  for  a  section 
hand  to  load  the  tools  ui)on  a  hand  car  and  go  with  the  sec- 
tion foreman  to  a  certain  place  to  do  other  work,  is  a  special 
order,    p.  131. 

G.  Master  and  Servant. — Section  Foreman. — Negligence. — Com- 
mon Law. — ^A  complaint  against  a  railroad  company  alleging  that 
the  section  foreman  so  negligently  managed  the  brake  of  the 
hand  car  on  which  the  section  hands  were  riding  that  the  plain- 
tiff was  thrown  therefrom,  does  not  state  a  cause  of  action  at 
the  common  law.    p.  133. 

7.  CoNSTrruTioNAL  Law. —  Fourteenth  Amendment. —  Railroads. — 
Employers'  Liability  Act. — Subdivisicm  two  of  section  one  of 
the  employers'  liability  act  (Acts  1893  p.  294,  §8029  Bums  1908), 
providing  that  every  railroad  company  shall  be  liable  where  in- 
juries to  an  employe  were  caused  by  the  negligence  of  another 
employe,  to  whose  order  the  injured  one  was  bound  to  conform 
and  did  conform,  does  not  violate  the  Fourteenth  Amendment  to 
the  federal  Constitution,    p.  136. 

8.  CoNsiiTUTioNAL  Ijkw. — Federal  Decisions. — Binding  Effect. — 
The  decisions  of  the  federal  Supreme  Court,  in  relation  to  the 
federal  Constitution,  are  binding  upon  the  state  courts,     p.  139. 

9.  CoNSTiTunoNAL  Law. — Federal  Decisions. — State  Statutes. — 
Decisions  of  the  federal  Supreme  Court  as  to  whether  state  stat- 
utes vit)late  the  federal  Constitution  are  binding  upon  the  state 
courts,     pp.  139, 140. 

10.  Appeal. — Covfitifutional  Questioftfi.—Tratisfprs.^-The  Apiiellate 
Court  has  no  jurisdiction  to  determine  constitutional  questions; 
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and  where  an  appeal  containing  sach  a  question  is  transferred 
to  such  court,  it  will  be  presumed  that  such  question  has  been 
settled  by  the  Supreme  Court  pp.  139»  140. 
IL  Appeal. — Transfer. — ^Where  the  Appellate  Court  deems  a  rul- 
hog  precedent  erroneous,  the  appeal  should  be  transferred  to  the 
Supreme  Court,  with  a'  proper  recommendation,    p.  141. 

From  Bartholomew  Circuit  Gonrt;  Marshall  Hacker ^ 
Judge. 

Action  by  Walter  C.  Richey  against  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  Prom  a 
judgment  for  defendant,  plaintiff  appeals.  Transferred  to 
Supreme  Court.     (For  final  decision,  see  176  Ind. .) 

Hard  &  Adams,  for  appellant. 
Carter  &  Morrison,  for  appellee. 

Lairy,  p.  J. — ^Appellant  filed  a  complaint  in  the  court  be- 
low in  two  paragraphs.  He  afterwards  dismissed  the  first 
paragraph,  and  a  demurrer  for  want  of  facts  sufficient  to 
constitute  a  cause  of  action  was  sustained  to  the  second 
paragraph.  Appellant  refused  to  amend  or  plead  further 
and  judgment  was  rendered  against  him.  From  this  judg- 
ment, he  appeals  to  this  court,  and  assigns  as  error  the  rul- 
ing of  the  trial  court  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  his  complaint. 

This  paragraph  of  complaint  is  as  follows:  ''The  plain- 
tiff, Walter  C.  Richey,  for  a  second  and  further  paragraph 
of  amended  complaint,  and  by  way  of  further  amended 
cause  of  action  against  the  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company,  a  corporation,  says :  That 
defendant  is  now  and  has  been  continuously  for  more  than 
ten  years  last  'p^st  a  corporation  owning  and  operating  a 
line  of  steam  railroad  and  engaged  in  the  business  of  a  com- 
mon carrier  of  passengers  and  freight,  which  line  of  railroad 
passes  through  the  county  of  Shelby  and  State  of  Indiana ; 
that  on  March  27,  1905,  plaintiff  was  an  employe  in  the 
service  of  defendant,  doing  common  labor  as  a  section  hand 
in  repairing  and  maintaining  the  railroad  tracks  of  de- 
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fendanty  and  doing  other  varied  service  on  said  section, 
which  was  and  is  about  three  miles  long,  extending  from  the 
town  of  Waldron,  in  said  comity,  in  a  northwesterly  direc- 
tion to  what  is  known  as  Wheeler  creek,  over  which  de- 
fendant maintained  a  bridge  called  Wheeler  bridge,  which 
was  known  as  the  west  end  of  said  section,  aiid  is  located 
west  of  the  village  of  Prescott  upon  defendant's  line  of  rail- 
road, which  section,  with  the  hand-cars,  tools,  implements 
and  the  employes,  was  under  the  control  and  supervision, 
and  subject  to  the  orders,  of  an  employe  of  said  defendant 
known  as  a  section  foreman,  and  at  said  time  this  plaintiff 
and  other  section  hands,  laboring  for  defendant,  were  under 
the  control  and  subject  to  the  orders  of  said  section  fore- 
man, and  were  engaged  in  the  same  common  service  and 
in  the  same  department  of  service  of  said  defendant  under 
the  orders  of  said  section  foreman,  who  at  said  time  was 
a  co-employe  and  fellow  servant  with  this  plaintiff  and  the 
other  employes  on  said  section;  that  said  section  foreman 
during  all  of  said  time,  in  performing  the  service  of  said 
corporation,  was  then  and  there  acting,  and  duly  authorized 
so  to  do,  in  the  place  of  and  performing  the  duties  of  said 
corporation  in  that  behalf  as  its  duly  authorized  agent ;  that 
upon  said  day,  and  for  a  long  time  previous  thereto,  this 
plaintiff  was  under  the  absolute  control  and  subject  to  the 
orders  and  direction  of  said  section  foreman  in  performing 
his  work  and  labor  upon  said  section;  th^t  upon  said  day 
and  for  a  long  time  previous  thereto,  defendant  owned 
a  machine  commonly  called  and  known  as  a  hand-car, 
which  was  then,  and  for  a  long  time  before  said  time  had 
been,  in  the  possession  and  under  the  exclusive  control  of 
said  section  foreman,  and  which  was  used  by  defendant 
under  the  supervision  and  control  of  said  section  foreman 
for  said  defendant,  for  the  purpose  of  transporting  said 
section  foreman  and  said  section  hands  under  his  control 
and  subject  to  his  order  along  the  line  of  said  section  for 
the  purpose  of  performing  the  duties  of  said  corporation, 
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and  also  for  the  purpose  of  carrying  and  transporting  tools, 
implements^  lifting  jacks,  cross-ties,  railroad  iron,  spikes, 
dirt,  iron  rails,  gravel  and  other  material  used  in  repairing 
and  maintaining  the  roadbed  of  said  corporation  and  for 
perfonning  other  duties  pertaining  thereto.  Said  hand-car 
was  a  lai^  and  heavy  machine,  with  iron  wheels  that  were 
propelled  by  an  appliance  attached  thereto  that  was  oper- 
ated by  hand,  and  propelled  by  employes  of  said  company 
with  handlebars;  that  said  machine  and  car  was  also 
equipped  with  a  brake  for  cheeking  and  stopping  the  speed 
of  said  car;  that  upon  said  day  plaintiff,  with  other  section 
men,  who  were  employes  of  said  defendant,  were  unloading 
cross-ties  and  cars  of  defendant  at  the  town  of  Waldron,  on 
said  section,  when  said  section  foreman  gave  this  plaintiff 
and  the  other  employes  working  on  said  section  a  specific 
and  special  order  to  desist  from  said  work  and  load  upon 
said  hand-car  their  shovels,  picks,  lifting  jacks,  and  other 
took  belonging  to  defendant,  and  specifically  ordered  and 
directed  this  plaintiff  and  said  employes  working  upon  said 
section  (which  order  and  direction  he  was  authorized  to 
give),  to  get  upon  said  hand-car  and  proceed  with  him 
thereon  to  the  west  end  of  said  section  at  said  Wheeler  creek 
bridge,  to  make  repairs  upon  said  roadbed  of  said  defendant 
by  surfacing  it ;  that  whUe  traveling  and  proceeding  under 
said  order  and  direction  of  said  section  foreman  who  had 
charge  of  and  management  of  the  brakes  and  of  said  car,  by 
virtue  of  the  authority  vested  in  him  by  the  defendant,  and 
while  traveling  upon  said  hand-car,  subject  to  said  orders 
of  said  section  foreman,  to  perform  the  duties  required  of 
them,  said  hand-car,  while  running  at  a  high  rate  of  speed, 
to  wit,  at  the  rate  of  twelve  miles  an  hour,  over  defendant's 
road,  and  while  said  car  was  being  propelled  as  aforesaid  by 
this  plaintiff  and  said  employes,  under  the  order  and  direc- 
tion of  said  section  foreman  who  was  then  present  upon  said 
ear  ordering  and  directing  its  movement,  and  who  was  the 
only  person  authorized  to  operate  the  brakes  on  said  hand- 
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car,  and  who  was  the  only  person  who  had  any  authority  to 
control  and  direct  the  movements  and  operations  of  said 
car,  which  was  then  heavily  loaded  with  implements,  tools 
and  said  section  foreman  and  other  employes  on  said  section, 
and  while  so  running  said  hand-car  at  a  high  rate  of  speed 
on  a  down  grade,  said  section  foreman  carelessly,  negligently 
and  with  great  force,  without  any  notice  to  this  plaintiff 
and  the  other  employes  of  said  car,  suddenly  applied  the 
brakes  to  said  car  when  there  was  no  necessity  therefor,  at 
a  point  more  than  one  mile  from  their  destination,  whereby 
said  car  was  quickly,  suddenly  and  violently  checked,  and 
reduced  from  a  speed  of  twelve  miles  an  hour  to  a  speed 
of  three  miles  an  hour,  by  said  section  foreman's  negligently 
and  carelessly  jumping  upon  and  throwing  his  entire  weight 
upon  said  brakes,  he,  said  section  foreman,  then  and  there 
being  a  large  and  heavy  man,  and  by  reason  of  which  negli- 
gent conduct  this  plaintiff  was  thrown  off  said  car  to  the 
ground  upon  said  railway  bed,  his  body  coming  in  violent 
contact  with  the  ground,  his  head  striking  one  of  the  iron 
rails  of  said  track,  and  the  car  passing  over  his  left  leg,  foot 
and  ankle,  crushing  the  bones  of  the  leg,  foot  and  ankle,  and 
lacerated  and  tore  the  tendons,  ligaments,  muscles  and  blood 
vessels  of  said  leg,  foot  and  ankle,  and  by  reason  of  said 
injuries,  and  negligence  of  said  section  foreman  and 
this  defendant,  he  was  cut,  bruised,  wounded  and  in- 
jured about  the  head,  back,  arms,  and  other  parts  of  his 
body,  so  that  he  is  permanently  injured,  and  will  be  a  cripple 
for  life ;  that  at  the  time  aforesaid,  when  he  was  so  injured, 
he  was  obeying  and  conforming  to  the  special  and  direct 
orders  and  directions  of  said  section  foreman,  who  then  and 
there  had  competent  authority  in  said  behalf  from  said  de- 
fendant to  order  and  direct  him,  and  said  section  foreman, 
at  said  time,  was  his  superior  in  authority  upon  said  section, 
and  said  section  foreman,  this  plaintiff  and  the  other  em- 
ployes upon  said  section  at  said  time  were  engaged  in  the 
same  common  service  in  said  department  of  defendant  as 
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fellow  servants,  performing  the  duties  and  labors  of  said 
corporation.  This  plaintiflE  further  avers  that  at  the  time 
he  received  said  injuries,  and  at  the  time  of  the  negligent 
acts  of  said  section  foreman  and  defendant,  he,  the  plaintiff, 
was  an  employe  in  the  service  of  said  defendant,  and  at  the 
time  of  receiving  said  injury  and  during  the  negligent  con- 
duct of  said  section  foreman  and  at  all  of  said  times,  plaintiff 
exercised  due  care  and  diligence  to  prevent  said  injury,  and 
during  all  of  said  time  he  was  free  from  fault  or  negligence 
contributing  in  any  degree  to  his  injury;  that  previous  to 
said  time  he  was  physically  strong  and  able  to  perform  any 
krod  of  labor,  and  to  earn  $36  a  month,  but  since  said  time 
he  has  not  been  able  to  perform  common  labor,  and  will  not 
be  able  again  to  do  so ;  that  he  has  suffered  great  pain  and 
anguish,  and  will  continue  to  suffer  greatly  from  said  in- 
juries as  long  as  he  shall  live ;  that  he  has  incurred  a  liability 
for  and  has  paid  for  medicine,  nursing,  physicians'  services, 
and  attention  to  be  healed,  the  sum  of  $100.  Wherefore,  he 
says  that  he  is  damaged  in  the  sum  of  $10,000,  for  which  he 
demands  judgment  and  for  all  other  proper  relief." 

The  point  is  made  by  appellee  that  the  brief  of  appellant 

raises  no  question  for  decision  by  reason  of  the  fact  that  it 

does  not  comply  in  two  particulars  with  rule  twenty- 

1.  two  of  this  court.    It  is  true  that  appellant  does  not 
refer  to  the  page  and  lines  of  the  transcript  where 

the  second  paragraph  of  complaint  may  be  found  at  the 
place  in  his  brief  where  the  complaint  is  set  out  under  the 
heading  entitled  ''Statement  of  the  Record;*'  but  imme- 
diately preceding  this  heading,  and  on  the  same  page  of  the 
brief,  under  the  head  of  ''Errors  Relied  on  for  Reversal,"  it 
is  stated  that  the  court  erred  in  sustaining  the  demurrer  to 
the  second  paragraph  of  complaint,  beginning  on  page  nine, 
at  line  one.  The  other  objection  to  the  brief  is  that  it 

2.  does  not,  under  the  head  of ' '  Points  and  Authorities, ' ' 
contain  a  separate  heading  of  each  error  relied  upon. 

Vol.  47—9 


330  APPELLATE  COURT  OP  INDIANA, 

Uichey  v.  Cleveland,  etc.,  R.  Co. — 47  Ind.  App.  123. 


As  there  is  but  one  error  relied  on  fur  reversal  in  this 
case,  the  court  will  understand  that  all  authorities  cit«d 
refer  to  this  error.  There  is  a  substantial  compliance  with 
the  rule  in  the  preparation  of  the  brief. 

This  complaint  is  drawn  under  subdivision  two  of  section 

one  of  the  employers'  liability  act  (Acts  1893  p.  294,  §8017 

Bums  1908.)    There  are  some  unnecessary  averments 

3.  in  the  complaint,  which  render  its  theory  somewhat 
doubtful,  but  from  an  examination  of  the  whole  com- 
plaint, our  judgment  is  that  it  proceeds  upon  the  theory 
that  there  is  a  liability  under  subdivision  two  of  this  act. 
This  subdivision,  in  connection  with  the  former  part 
of  the  section,  is  as  follows:  **That  every  railroad  or  other 
corporation,  except  municipal,  operating  in  this  State,  shall 
be  liable  for  damages  for  personal  injury  suffered  by  any 
emploj'e  while  in  its  service,  the  employe  so  injured  being  in 
the  exercise  of  due  care  and  diligence,  in  the  following  cases : 
*  *  *  Second.  Where  such  injury  resulted  from  the 
negligence  of  any  person  in  the  service  of  such  corporation, 
to  whose  order  or  direction  the  injured  employe  at  the  time 
of  the  injury  was  bound  to  conform,  and  did  conform." 

In  order  to  state  a  cause  of  action  under  this  subdivision 

of  the  statute,  it  is  necessary  that  the  complaint  should  state 

facts  which  show,    (1)    that  the   plaintiff  was  em- 

4.  ployed  by  a  corporation  engaged  in  the  operation  of 
railroads;   (2)   that  the  person  giving  the  order  or 

direction  was  employed  by  such  railroad  company,  and  that 
the  person  injured  was  bound  to  comply  with  such  order,  and 
did  so  comply;  (3)  that  the  order  was  a  special  order,  not  as 
broad  as  the  general  scope  of  the  employment;  (4)  either 
that  the  order  given  was  a  negligent  order,  or,  in  the  event 
said  order  was  not  negligently  given,  that  while  plaintiff  was 
performing  his  duty  in  carrjnng  out  said  order,  and  while 
he  was  in  a  place  where  he  was  required  to  be  in  the  per- 
formance of  his  duty  under  said  order,  he  was  injured 
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through  some  negligent  act  or  omission  of  the  person  giving 
the  order  or  direction. 

The  first  position  taken  by  appellee  is  that  the  foreman 
was  not  negligent  in  giving  the  order  set  out  in  the  com- 
plaint. It  is  not  necessary  that  the  order  should  have  been 
a  negligent  one,  provided  it  appears  that  the  person  injured 
was  obeying  the  order,  and  while  so  engaged  in  the  perform- 
ance of  his  duty  thereunder  he  was  injured  by  the  negligent 
act  or  omission  of  the  person  giving  it.  Indianapolis  Oas 
Co.  V.  Shumack  (1899),  23  Ind.  App.  87;  Muncie  Pulp  Co.  v. 
Davis  (1904),  162  Ind.  558. 

The  order  given  by  the  section  foreman,  as  alleged  in  the 

complaint,  was  that  plaintiff  should  stop  unloading  ties  at 

Waldron,  load  the  tools  on  a  hand-car,  and  proceed 

5.  with  his  foreman  and  the  other  section  men,  upon 
said  hand-car,  to  Wheeler  creek,  a  point  about  three 
miles  distant,  for  the  purpose  of  surfacing  the  track.  It  is 
claimed  by  appellee  that  this  was  not  a  special  order  or 
direction  within  the  meaning  of  the  statute,  and  that  there- 
fore the  company  w^ould  not  be  liable  for  the  negligence  of 
the  section  foreman,  resulting  in  injury  to  plaintiff,  while 
he  was  so  engaged  in  the  performance  of  the  duties  imposed 
by  said  order. 

The  statute  does  not  make  the  company  liable  for  all  acts 
of  negligence  by  a  foreman  whose  duty  it  is  to  give  orders. 
If  a  person  working  under  such  foreman  is  injured 
through  the  negligent  acts  or  omissions  of  said  foreman  he 
cannot  recover,  unless  it  appears  that  at  the  time  he  was  so 
injm-ed  he  was  engaged  in  some  special  work,  which  he  had 
heen  ordered  or  directed  by  the  foreman  to  perform.  If  he  is 
engaged  in  the  general  duties  of  his  employment,  and  not 
acting  under  any  special  orders  from  a  foreman,  he  cannot 
recover  for  injuries  caused  by  the  negligence  of  the  foreman. 
Indianapolis  St.  R.  Co.  v.  Kaiie  (1907),  169  Ind.  25;  Grand 
Sapids,  etc.,  R.  Co.  v.  Pettit  (1901),  27  Ind.  App.  120; 
Snowd-en  v.  Baynes  (1890),  24  Q.  B.  D.  568. 


132  APPELLATE  COURT  OF  INDIANA, 

RIehey  v.  Cleveland,  etc.,  R.  Co. — 17  Ind.  App.  123. 

The  question  then  arises,  Was  the  order  given  to  plaintiff 
to  quit  unloading  ties  at  Waldron,  to  load  the  tools  on  the 
hand-car,  to  get  upon  said  car  with  the  foreman  and  the 
other  section  men,  and  proceed  to  a  point  about  three  miles 
distant,  for  the  purpose  of  surfacing  the  track,  such  special 
order  as  gave  to  plaintiff  a  right  of  recovery  against  his  em- 
ployer for  injuries  caused  through  the  negligence  of  the  sec- 
tion foreman,  while  he  was  on  said  car  and  on  his  way  to 
Wheeler  creek? 

A  proposition  very  similar  to  this  was  presented  and  de- 
cided by  the  Supreme  Court  of  this  State,  in  the  case  of 
Thacker  v.  Chicago,  etc.,  R.  Co,  (1902),  159  Ind.  82,  59  L. 
R.  A.  792.  In  that  case  it  was  alleged  that  McGill,  section 
foreman,  ordered  an  extra  gang  of  men,  including  appel- 
lant, to  go  on  hand-cars  over  appellee's  track  to  meet  a 
gravel-train  for  the  purpose  of  unloading  gravel  from  the 
cars  of  said  train;  that  appellant,  in  obedience  to  the  orders 
of  said  ^IcGill,  in  company  with  eight  others  of  said  extra 
gang,  got  on  one  hand-car,  and  McGill  and  the  others  of  said 
extra  gang  got  on  another  hand-car,  and  started  to  meet  said 
gravel-train ;  that  appellant  was  bound  to  conform  and  did 
conform  to  said  order  of  McGill,  section  foreman,  in  going  on 
said  hand-car  to  meet  said  gravel-train.  It  was  further 
alleged  that,  while  plaintiff  was  so  riding  on  said  hand-car, 
in  obedience  to  said  order,  the  section  foreman  negligently 
gave  a  signal  to  the  person  in  charge  of  the  brake,  directing 
him  to  stop  the  hand-car  suddenly,  without  any  warning  to 
plaintiff,  and  that  by  reason  of  the  sudden  stopping  of  said 
hand-car  plaintiff  was  thrown  from  the  car  and  injured. 
This  complaint  was  held  sufficient  to  state  a  cause  of  action 
under  subdivision  two  heretofore  quoted.  This  conclusion 
could  not  have  been  reached  by  the  court  in  any  other  way 
than  by  holding  that  the  order  given  by  ^IcGill,  the  section 
foreman,  to  plaintiff,  to  get  on  the  car  and  go  over  the  track 
of  appellee  to  meet  a  gravel-train,  was  a  special  order,  and 
that  while  plaintiff  was  so  engaged,  the  company  was  liable 
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for  any  injuries  inflicted  upon  him  through  the  negligent 
act  or  omission  of  the  section  foreman.  This  case  seems  to 
OS  to  be  decisive  upon  this  question,  and  we  therefore  hold 
that  plaintiff  at  the  time  he  was  proceeding  on  said  hand-car, 
as  alleged  in  the  complaint,  from  Waldron  to  Wheeler'creek, 
was  in  the  execution  of  a  special  order  given  him  by  the  sec- 
tion foreman,  to  whose  orders  he  was  bound  to  conform,  and 
to  which  he  was  conforming  at  the  time  he  received  his 
injury. 
The  other  averments  of  the  complaint  are  suflScient  to 

show  negligence  of  the  section  foreman  in  the  opera- 
3.    tion  of  said  hand-car,  which  resulted  in  the  injurjr  to 

plaintiff  complained  of. 
It  is  averred  in  the  complaint  that  the  section  foreman 
was  in  charge  of  the  brakes  of  said  hand-car,  and  that  he 
was  the  only  person  who  had  authority  in  the  management, 
control  and  operation  of  the  car,  and  the  only  one  who  had 
authority  to  stop  said  car  or  set  said  brakes;  that,  while  they 
were  a  considerable  distance  from  the  place  of  their  desti- 
nation, said  section  foreman,  without  any  warning  to  plain- 
tiff, suddenly  threw  his  whole  weight  on  the  brake,  and 
thereby  reduced  the  speed  of  the  car  almost  instantly  from 
twelve  miles  an  hour  to  three  miles  an  hour,  and  that  by 
reason  of  the  reduction  of  the  speed,  without  any  warning 
to  plaintiff,  he  was  thrown  from  the  car  to  the  track,  and  the 
car  passed  over  him,  inflicting  the  injuries  complained  of. 

This  complaint  does  not  state  a  cause  of  action  at  common 
law.   We  are  called  upon  to  decide  whether  it  states  a  cause 

of  action  under  section  one  of  the  employers'  liability 
6.    act.    From  what  we  have  said,  it  will  be  seen  that 

we  are   of  opinion  that  it   does   state  a  cause   of 
action    under     subdivision     two     of     such     statute,     in 

case     that     statute     can     be     held    to     apply    to 
3.    that  branch  of  railway  service  in  which  appellant  was 

employed  at  the  time  he  received  the  injury  of  which 
he  complains.    It  plainly  appears  from  the  averments  of  the 
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complaint  that  appellant  was  employed  as  a  section  hand; 
that  he  was  not  engaged  in  the  train  service  of  his  employer, 
and  that  his  injury  did  not  result  from  a  danger  incident  to 
the  operation  of  trains  on  the  railroad  operated  by  appellee, 
unless  we  hold  that  a  hand-car  is  a  train,  within  the  mean- 
ing of  the  decisions  of  the  Supreme  Court,  to  which  we  will 
later  refer.  This  we  cannot  do,  as  the  dangers  incident  to 
the  operation  of  a  hand-car  are  in  noway  similar  to  the 
dangers  incident  to  the  operation  of  trains  of  freight-  or 
passenger-cars  drawn  by  locomotive  engines.  As  we  view 
the  complaint,  it  is  good,  provided  the  statute  under  con- 
sideration is  held  to  apply  to  an  employe  of  a  railroad  com- 
pany, engaged  as  a  section  hand,  who  is  injured  in  the  opera- 
tion of  a  hand-car,  without  coming  in  contact  with  any  train ; 
but,  if  the  statute  does  not  apply  in  such  a  case,  the  com- 
plaint is  clearly  insuflScient,  and  the  trial  court  committed 
no  error  in  sustaining  the  demurrer.  In  passing  upon  the 
suflSciency  of  this  complaint,  it  is  therefore  necessary  for 
this  court  to  place  a  construction  on  this  statute.  The  stat- 
ute by  its  terras  provides,  **that  every  railroad  or  other  cor- 
poration, except  municipal,  operating  in  this  State,  shall  be 
liable  for  damages  for  personal  injury  suffered  by  any  em- 
ploye while  in  its  service  *  *  *  in  the  following  cases. " 
The  words  used  in  the  statute  would  seem  to  make  it  appli- 
cable to  every  employe  while  in  the  service  of  the  corpora- 
tion, regardless  of  the  branch  of  service  in  which  lie  is  em- 
ployed or  the  character  of  his  employment.  The  Supreme 
Court  of  this  State  has  recently  held,  however,  that  to  give 
the  statute  a  construction  as  broad  as  its  words  indicate, 
would  render  the  act  violative  of  the  fourteenth  amendment 
to  the  federal  Constitution,  in  that  it  would  deny  to  rail- 
road corporations  the  equal  protection  of  the  law,  in  its 
capacity  of  an  employer  of  labor.  It  being  the  duty  of  the 
court  so  to  construe  this  statute  as  to  hold  it  constitutional, 
if  possible,  it  was  held  that  the  statute  should  be  construed 
as  designed  exclusively  for  the  benefit  of  those  employes  who 
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are,  in  the  coarse  of  their  employment,  exposed  to  the  par- 
ticular dangers  incident  to  the  use  and  operation  of  railroad 
trains  and  engines,  and  whose  injuries  are  caused  thereby. 
Indianapolis  Traction,  etc,  Co.  v.  Kinney  (1909),  171  Ind. 
612,23L.  R.  A.  (N.  S.)  711. 

In  the  case  of  Indianapolis  St.  B.  Co.  v.  Kane,  supra,  a 
judgment  against  appellant  was  sustained.  The  judgment 
was  founded  on  a  complaint  based  upon  the  second  sub- 
division of  the  statute  under  consideration,  and  it  appeared 
from  the  averments  of  the  complaint  that  appellee,  at  the 
time  he  was  injured,  was  engaged  in  repairing  a  bridge,  and 
that  his  injury  resulted  from  the  negligence  of  the  road  fore- 
man, and  was  not  caused  by  any  hazard  incident  to  the  use 
or  operation  of  a  train.  The  complaint  in  that  case  was  held 
sufficient,  and  the  case  was  not  overruled  or  even  referred  to 
in  the  later  case  of  Indianapolis  Traction,  etc.,  Co.  v.  Kin- 
ney, supra. 

The  same  question  was  again  before  the  Supreme  Court 
m  the  case  of  Cleveland,  etc.,  R.  Co.  v.  Poland  (1910),  174 
Ind.  411.  In  that  case  the  court  followed  the  case  of  In- 
dianapolis Traction,  etc.,  Co.  v.  Kinney,  supra,  but  did  not 
overrule  or  refer  to  the  case  of  Indianapolis  St.  R.  Co.  v. 
Kane,  supra.  In  the  opinion,  rendered  on  petition  for  re- 
hearing {Cleveland,  etc.,  B.  Co.  v.  Poland,  supra),  it  is 
stated  that  the  question  of  nonliability  under  the  employers' 
liability  act  was  not  raised  in  the  case  of  Indianapolis  St. 
R.  Co.  V.  Kane,  supra,  either  upon  the  record  or  in  the 
briefs.  The  opinion  of  the  court  in  the  case  last  referred  to 
does  not  show  that  this  question  was  not  raised,  and  there  is 
nothing  in  the  opinion  to  indicate  that  the  question  was  not 
passed  upon.  The  complaint  was  held  sufficient,  and  the 
decision  is  not  put  upon  the  ground  that  the  question  of 
nonliability  under  the  employers*  liability  act  was  not 
raised.  This  can  be  learned  only  from  an  examination  of 
the  opinion  rendered  on  rehearing  in  the  case  of  Cleveland, 
etc.,  R.  Co.  V.  Poland,  supra. 
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Since  the  decisions  of  our  Supreme  Court  before  referred 
to  were  announced,  the  Supreme  Court  of  the  United  States 

has  decided  tliat  a  construction  of  the  statute  under 
7.     consideration,  which  allows  its  benefits  to  all  employes 

in  the  service  of  a  railroad  corporation,  does  not  of- 
fend against  the  equal  protection  clause  of  the  14th  amend- 
ment to  the  federal  Constitution.  In  the  case  of  Louisville, 
etc.,  R,  Co.  V.  Melton  (1909),  218  U.  S.  36,  30  Sup.  Ct.  676, 
54  L.  Ed.  921,  the  question  was  directly  presented.  The  ap- 
pellee, a  carpenter,  was  injured  while  employed  in  the  con- 
struction of  a  coal  tipple  at  Howell,  Indiana,  through  the 
negligence  of  his  foreman.  He  brought  his  action  in  the 
State  of  Kentucky,  and  pleaded  the  Indiana  statute  now 
under  consideration.  He  obtained  judgment,  and  the  case 
was  affirmed  by  the  court  of  appeals  of  the  State  of  Ken- 
tucky, and  the  case  finally  reached  the  Supreme  Court  of  the 
United  States,  w^here  it  was  again  affirmed.  The  court,  in  its 
opinion,  at  page  680,  says:  "It  is  •beyond  doubt  foreclosed 
that  the  Indiana  statute  does  not  offend  against  the  equal 
protection  clause  of  the  14th  amendment,  because  it  subjects 
railroad  employes  to  a  different  rule  as  to  the  doctrine  of 
fellow  servant,  from  that  which  prevails  as  to  other  employ- 
ments in  that  State.  Tullis  v.  Lake  Erie,  etc.,  R.  Co.  [1899], 
175  U.  S.  348,  44  L.  Ed.  192,  20  Sup.  Ct.  136;  Pittsburgh, 
etc.,  R.  Co.  V.  Ross  [1908],  212  U.  S.  560,  53  L.  Ed.  652,  29 
Sup.  Ct.  688.  But  while  conceding  this,  the  argument  is 
that  classification  of  railroad  employes  for  the  purpose  of 
the  doctrine  of  follow  servant  can  only,  consistently  with 
equality  and  uniformity,  embrace  such  employes  when  ex- 
posed to  dangers  peculiarly  resulting  from  the  operation  of 
a  railroad,  thus  affording  ground  for  distinguishing  them 
for  the  purpose  of  classification  from  coemployes  not  sub- 
ject to  like  hazards  or  employes  engaged  in  other  occupa- 
tions. The  argument  is  thus  stated:  'Plaintiff  in  error  does 
not  question  the  right  of  the  legislature  of  Indiana  to  classify 
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railroads  in  order  to  impose  liability  upon  them  for  injuries 
to  their  employes  incident  to  railroad  hazards,  but  it  does 
iiudst  that,  to  make  this  a  cocustitutional  exercise  of  legisla- 
tive power,  the  liability  of  railroads  must  be  made  to  depend 
upon  the  character  of  the  employment,  and  not  upon  the 
character  of  the  employer. '  Thus  stated,  the  argument  tends 
to  confuse  the  question  for  decision,  since  there  is  no  con- 
tention that  the  statute  as  construed  bases  any  classification 
upon  some  supposed  distinction  in  the  person  of  the  em- 
ployer. The  idea  evidently  intended  to  be  expressed  by  the 
argument  is,  that  although,  speaking  in  a  general  sense,  it  be 
true  that  the  hazards  arising  from  the  operation  of  raikoads 
are  such  that  a  classification  of  railroad  employes  is  justified, 
yet,  in  operating  railroads,  some  employes  are  subject  to 
risks  peculiar  to  such  operation,  and  others  to  risks  which, 
however  serious  they  may  be,  are  not,  in  the  proper  sense, 
risks  arising  from  the  fact  that  the  employes  are  engaged  in 
railroad  work,  the  legislative  authority  in  classifying  may 
not  confound  the  two  by  considering  in  a  generic  sense  the 
nature  and  character  of  the  work  performed  by  railroad 
employes  collectively  considered,  but  must  consider  and 
separately  provide  for  the  distinctions  occasioned  by  the 
varying  nature  and  character  of  the  duties  which  railroad 
operatives  may  be  called  upon  to  discharge.  In  other  words, 
reduced  to  its  ultimate  analysis,  the  contention  comes  to 
this:  That  by  the  operation  of  the  equal  protection  clause 
of  the  14th  amendment,  the  states  are  prohibited  from  exert- 
ing their  legitimate  police  powers  upon  grounds  of  the 
generic  distinction  obtaining  between  persons  and  things, 
however  apparent  such  distinction  may  be ;  but,  on  the  con- 
trary, must  legislate  upon  the  basis  of  a  minute  considera- 
tion of  the  distinctions  which  may  arise  from  accidental  cir- 
cumstances as  to  the  persons  and  things  coming  within  the 
general  class  provided  for.  When  the  proposition  is  thus 
accurately  fixed,  it  necessarily  results  that  in  effect  it  denies 
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the  existence  of  the  power  to  classify,  and  hence  must  rest 
upon  the  assumption  that  the  equal  protection  clause  of  the 
14th  amendment  has  a  scope  and  effect  upon  the  lawful 
authority  of  the  states  contrary  to  the  doctrine  maintained 
by  this  court  without  deviation.  This  follows,  since  the 
necessary  consecpience  of  the  argument  is  to  virtually  chal- 
lenge the  legislative  power  to  classify,  and  the  numerous  de- 
cisions upholding  that  authority.  To  this  destructive  end  it 
is  apparent  the  argument  must  come,  since  it  assumes  that 
however  completely  a  classification  may  be  justified  by  gen- 
eral considerations,  such  classification  may  not  be  made  if 
inequalities  be  detected  as  to  some  persons  embraced  within 
the  general  class  by  a  critical  analysis  of  the  relation  of  the 
persons  or  things  otherwise  embraced  within  the  general 
class.  A  brief  reference  to  some  of  the  cases  dealing  with  the 
power  of  a  state  to  classify  will  make  the  error  of  the  con- 
tention apparent."  And  again  at  page  682  the  court  said: 
**  While,  as  we  have  previously  said,  it  is  true  there  are  state 
decisions  dealing  with  statutes  classifying  railroad  employes 
sustaining  the  restricted  power  to  classify  which  is  here  in- 
sisted upon,  we  do  not  think  it  is  necessary  to  review  them 
or  to  notice  those  tending  to  the  contrary.  They  are  re- 
ferred to  in  the  opinions  rendered  in  the  court  below.  Nor 
do  we  think  our  duty  in  this  respect  is  enlarged  because, 
since  the  judgment  below  was  rendered,  the  court  of  last 
resort  in  Indiana  {Indianapolis  Traction,  etc.,  Co,  v.  Kinney 
[1909],  171  Ind.  612,  23  L.  R.  A.  (N.  S.)  711,  and  Cleve- 
land,  etc.,  R.  Co,  v.  Foland,  [1910],  174  Ind.  411) 
has,  upon  the  theory  that  it  was  necessary  to  save  the  stat- 
ute in  question  from  being  declared  repugnant  to  the 
equality  clause  of  the  state  Constitution  and  the  14th 
amendment,  unequivocally  held  that  the  statute  must  be 
construed    as    restricted    to    employes    engaged    in    train 


service." 


The  decisions  of  the  Supreme  Court  of  the  United  States 
upon  questions  involving  the  construction  of  the  federal 
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Constitution  have  been  held  to  be  binding  upon  the 

8.  courts  of  the  several  states.    State  v.  Cudahy  Packing 
Co.  (1905),  33  Mont.  179,  82  Pac.  833,  114  Am.  St. 

804;  Bdlard  v.  Wiltshire  (1867),  28  Ind.  341;  Larabee  y. 
Tdhoit  (1847),  5  Gill  (Md.)  426,  46  Am.  Dec.  637. 

The  decisions  of  the  federal  court  are  also  binding  upon 

a  state  court,  where  the  question  involved  is  whether  or  not 

a  statute  of  the  state  violates  a  provision  of  the  fed- 

9.  eral  Constitution.     It  must  necessarily  follow  that 
such  a  decision  is  binding  upon  the  courts  of  this 

State,  upon  the  question  of  whether  or  not  it  is  necessary, 
in  order  to  save  the  statute  under  consideration  from  oflfend- 
ing  against  the  14th  amendment  of  the  federal  Constitution 
so  to  construe  it  as  to  exclude  from  its  benefits  all  employes 
of  railroad  corporations  except  those  whose  occupation  ex- 
poses them  to  dangers  incident  to  the  use  and  operation  of 
trains,  and  whose  injuries  result  therefrom.  State  v.  Cudahy 
Packing  Co.,  supra;  State  v.  Hernando  Ins.  Co.  (1896),  97 
Teim.85,  36S.  W.  721. 

We  have  said  this  much  for  the  purpose  of  showing  the 

unsettled  state  of  the  law  upon  this  question.    This  case  was 

transferred  to  this  court  from  the  Supreme  Court. 

10.  This  court  has  no  jurisdiction  to  pass  upon  constitu- 
tional questions,  that  power  being  vested  by  statute 

in  the  Supreme  Court.  The  transfer  was  probably  made  in 
pursuance  of  the  doctrine  announced  by  the  Supreme  Court, 
to  the  effect  that  where  a  constitutional  question  has  been 
repeatedly  decided  by  the  Supreme  Court,  it  is  regarded  as 
settled,  and  no  longer  open  for  decision,  and  that  in  such 
case,  even  though  the  constitutional  question  is  raised,  it 
cannot  be  regarded  as  presented  for  decision,  and  the  juris- 
diction is  in  this  court.  Pittsburgh,  etc.,  R.  Co.  v.  Rogers 
(1907),  168  Ind.  483;  Pittsburgh,  etc.,  R.  Co.  v.  PecJc 
(1909),  172  Ind.  19. 

Where  a  case  is  so  transferred,  we  presume  that  this  court 
is  expected  either  to  ignore  the  constitutional  question  or  to 
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follow  the  decision  of  the  Supreme  Court  upon  that  ques- 
tion. We  cannot  in  this  case  ignore  the  question,  unless  we 
shut  our  eyes  to  the  averments  of  the  complaint,  which 
clearly  show  that  appellant  was  not  so  employed  as  to  ex- 
pose him  to  the  dangers  incident  to  the  operation  of  trains, 
and  that  his  injury  did  not  result  therefrom.  The  question 
of  the  sufficiency  of  the  complaint  is  directly  presented  to 
this  court  for  decision,  and,  while  the  particular  defect 
under  consideration  is  not  pointed  out  in  the  brief  of  ap- 
pellee, the  defect  is  so  apparent  that  it  cannot  be  overlooked. 
We  have  the  decisions  of  the  Supreme  Court  before  referred 
to  in  mind,  and,  even  though  they  are  not  cited  by  appellee 
in  its  brief,  we  cannot  ignore  them  in  passing  upon  the 
sufficiency  of  the  complaint. 

We  recognize  the  binding  force  of  the  decision  of  the 
Supreme  Court  of  the  United  States  upon  the  question  under 

consideration,  and  our  judgment  is  in  accord  with 
9.    the  reasons  advanced  by  that  court  in  its  opinion 

from  which  we  have  quoted.  Those  reasons  apply 
with  equal  force  when  the  statute  under  consideration  is 
considered  with  reference  to  article  1,   §23,  of  our  state 

Constitution.    This  court  has  no  jurisdiction  to  decide 
10.    a  constitutional  question ;  neither  has  it  any  power  to 

overrule  or  disregard  a  decision  of  the  Supreme  Court 
of  this  State.  We  cannot  ignore  the  constitutional  question 
presented  in  this  case,  and  we  cannot  conscientiously  follow 
and  give  our  assent  to  the  holdings  of  our  Supreme  Court 
upon  this  question  in  the  decisions  to  which  we  have  hereto- 
fore referred.  In  view  of  what  we  have  said,  we  cannot  re- 
gard the  law  as  so  firmly  settled  in  this  State  as  to  preclude 
all  further  controversy  upon  the  subject.  We  regard  it  as 
important  that  the  Supreme  Court  of  this  State  should  pass 
upon  this  question  again  at  its  earliest  opportunity,  con- 
sidering it  in  the  light  of  the  recent  decision  of  the  federal 
Supreme  Court  herein  cited,  to  the  end  that  lawyers  and 
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litigants  may  be  relieved  of  all  uncertainty  as  to  the  law 
apon  this  subject. 

We  therefore  respectfully  request  that  the  Supreme  Court 

of  this  State  take  over  this  case  and  decide  it,  and  that  the 

cases  of  Indianapolis  Traction,  etc.,  Co.  v.  Kinney, 

11.  supra,  and  Cleveland,  etc,  B.  Co.  v.  Poland,  supra, 
be  overruled,  and  that  the  case  of  Indianapolis  8t. 
R.  Co.  V.  Kane,  supra,  be  followed,  and  the  rule  of  law 
therein  announced  established. 

We  think  that  this  case  demonstrates  the  necessity  that 
the  Supreme  Court  should  take  and  retain  jurisdiction  of 
all  cases  in  which  a  constitutional  question  is  involved  and 
presented,  whether  said  question  has  been  previously  de- 
cided by  that  court  or  not.  This  was  suggested  by  Mont- 
gomery, C.  J.,  in  his  concurring  opinion  in  the  case  of  Pitts- 
burgh, etc.,  R.  Co.  V.  Peck  (1909),  172  Ind.  562,  578.  We 
therefore  further  request  that  the  case  of  Pittsburgh,  etc., 
R.  Co.  V.  Rogers  (1907),  168  Ind.  483,  and  the  later  cases 
decided  upon  the  authority  of  that  case  be  overruled. 

This  case  is  transferred  to  the  Supreme  Court,  under  the 
provisions  of  §1429  Bums  1908,  Acts  1893  p.  29,  §3. 


CmcAGO  AND  Eastern  Illinois  Railroad 
Company  v.  Vester,  Administrator. 

[No.  6,875.    PUed  February  15,  1911.] 

1.  RAnjioADs. — 8ireet  Orossings. — Contributory  Negligenoe. — Where 
a  street  was  crossed  by  three  railroad  tracks,  the  first  of  which 
was  occupied  by  a  train  separated  so  as  to  permit  the  crossing 
of  the  street,  and  a  train  had  just  passed  on  the  next  track,  a 
teamster  who  attempted  Immediately  afterwards  to  cross  and 
was  struct^  by  a  section  of  cars  negligently  permitted  to  become 
loose  and  which  was  running  twenty  miles  an  hour,  the  ordi- 
nance rate  being  ten,  is  not  guilty  of  contributory  negligence  as 
a  matter  of  law.    p.  146. 

2.  Railboads. — Breaking  of  Trains, — Injuries  at  Street  Crossings, 
—Complaint. — Theory. — A    complaint    alleging    that    defendant 
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railroad  company  knowingly  used  defective  appliances  by  reason 
of  which  its  train  bruise  into  two  parts,  that  such  company  neg- 
ligently managed  each  part,  and  negUgentiy  allowed  such  train 
and  each  part  thereof  to  run  over  a  street  crossing  at  the  rate 
of  twenty  miles  an  hour,  the  ordinance  rate  being  ten  miles  an 
hour,  thereby  killing  plaintilTs  decedent  who  was  crossing  the 
track,  sufnciently  shows  negligence  after  the  break  of  the  train, 
especially  where  that  theory  was  acted  upon  by  the  trial  court 
and  the  parties  thereto,  p.  147. 
8.  Railroads. — Broken  Trains. — Speed  Ordinances. — Speed  ordi- 
nances do  not  directly  apply  to  loose  cars  or  broken  trains,  but 
if  such  cars  are  running  because  of  a  momentum  received  from 
their  train,  such,  fact  becomes  evidence  of  a  violation  of  the 
ordinance,  such  operation  of  cars  not  being  permitted  under  any 
circumstances,     p.  148. 

4.  Railroads. — Loose  Cars. — Violating  Speed  Ordinance. — Evi- 
dence.— Jury. — Whether  loose  cars  received  their  momentum  from 
the  train  of  which  they  had  been  a  part,  causing  them  to  run 
over  street  crossings  at  an  excessive  speed,  is  a  question  for  the 
jury.    p.  150. 

5.  Railroads. — Loose  Cars. — Excessive  Speed. — Res  Ipsa  Loquitur. 
— ^The  doctrine  of  res  ipsa  loquitur  does  not  apply  to  establish 
negligence  In  a  case  where  a  teamster  is  killed  on  a  street  cross- 
ing by  uncontrolled,  loose  cars  accidentally  broken  loose  from  the 
train,  and  running  at  an  excessive  speed  through  the  city.    p.  150. 

0.  Railroads. — Running  Loose  Cars  over  Stj-ect  Crossings, — Negli- 
gence.— It  is  negligence  per  se  for  a  railroad  company  knowingly 
to  run  loose,  uncontrolled  cars  over  street  crossings,    p.  151. 

7.  Railroads. — Running  Trains  in  Sections. — Street  Crossings. — 
It  constitutes  negligence  per  se  for  a  railroad  company  to  run  a 
train  in  two  sections  at  an  excessive  speed  so  close  to  each  other 
that  persons  attempting  to  cross  the  street  after  the  passage  of 
the  first  section  are  struck  by  the  second,    p.  151. 

8.  Railroads. — Crossing  Accidents. — Negligence, — Want  of  Evi- 
dence.— Inferences. — Where  a  railroad  company  falls  to  Intro- 
duce any  evidence  of  the  killing  of  a  traveler  on  a  streot  cross- 
ing, though  It  has  full  knowledge  of  the  facts,  the  jury  may. 
from  the  company's  silence,  infer  negligence,  though  it  has  not 
been  actually  established  by  the  plaintllTs  evlderice.    p.  152. 

9.  Railroads. — Breaking  Train. — Inferences.  —  Negligence. — Evi- 
dence.— Where  there  was  evidence  that  a  coupler  which  brolce, 
thereby  severing  the  train,  was  so  strong  that  an  extraordinary 
jerk  was  required  to  break  it,  the  jury  was  authorized  to  infer 
negligence  In  the  management  of  the  train,    p.  153. 

10.  Trial. — Interrogatories.  —  Unsupported  hy  Evidence.  —  Neto 
Trial. — Where  the  answers  to  the  Interrogatories  to  the  jury  are 
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not  supported  by  the  evideace,  the  court  may  order  a  new  trial, 
p.  153. 

IL  Damages. — Excessive. — Parent  and  Child. — Railroads. — Where 
a  railroad  company  ran  loose,  uncontrolled  cars  over  a  street 
crossing,  thereby  killing  a  son  twenty-four  years  old,  with  an 
expectancy  of  forty  years,  and  contributing  to  his  widowed 
mother  fifty-four  years  old,  with  an  expectancy  of  eighteen  years, 
$150  a  year,  which  was  her  sole  support,  a  judgment  for  $4,000 
is  excessive,    p.  154. 

12.  Damages. — Speculative. — Parent  and  Child. — Where  a  mother 
sues  for  the  death  of  her  son,  the  jury  should  not  consider  what 
might  happen  as  to  the  son*s  care  for  her  in  the  future,  such 
damages  being  speculative,    p.  157. 

Prom  Fountam  Circuit  Court ;  Jere  West,  Special  Judge. 

Action  by  John  C.  Vester,  as  administrator  of  the  estate 
of  Bernard  Polk,  deceased,  against  the  Chicago  and  Eastern 
Illinois  Railroad  Company.  From  a  judgment  on  a  verdict 
for  $4,000  for  plaintiff,  defendant  appeals.    Reversed. 

Eomer  T.  Dick,  Lucas  Nebeker  and  E.  E.  Seneff,  for 
appellant. 
Livengood  c£"  Bryant  and  Charles  R.  Milford,  for  appellee. 

HoTTEL,  J. — This  is  an  action  brought  by  John  G.  Vester, 
as  administrator  of  the  estate  of  Bernard  Polk,  deceased, 
against  appellant  to  recover  damages  on  account  of  the  death 
of  said  Polk,  caused  by  being  struck  by  one  of  appellant's 
trains,  at  a  point  in  the  city  of  Attica,  Indiana,  where  a 
street  of  said  city  crosses  appellant's  tracks. 

This  action  was  brought  by  said  administrator  for  the 
benefit  of  and  to  recover  for  Rosa  A.  Polk,  the  mother  of 
said  decedent,  damages  accruing  to  her  by  way  of  loss  of 
support  resulting  from  the  death  of  her  said  son. 

The  complaint  was  in  five  paragraphs.  A  demurrer  was 
filed  to  each  of  the  paragraphs,  and  was  sustained  as  to  the 
first  and  third  paragraphs  and  overruled  as  to  the  second, 
fourth  and  fifth,  and  exceptions  given  to  the  ruling  on  each 
paragraph.  The  case  was  then  put  at  issue  by  a  general 
denial.  There  was  a  trial  by  jury,  answers  to  interrogatories, 
general  verdict  for  appellee  in  the  sum  of  $4,000,  motion 
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for  new  trial  overruled,  and  exceptions  and  judgment  on  the 
verdict,  from  which  this  appeal  is  taken. 

The  substance  of  the  facts  as  to  the  time,  place  and  cir- 
cumstances of  the  injury,  as  set  out  in  the  complaint,  and 
each  of  the  paragraphs  thereof,  may  be  summarized  as  fol- 
lows: Decedent  was  injured  at  a  crossing  on  appellant's 
railroad  on  Washington  street  in  said  city,  which  street  runs 
east  and  west,  and  is  about  eighty-two  and  one-half  feet 
wide.  Union  street,  in  said  city,  runs  north  and  south.  Ap- 
pellant's road  runs  on  Union  street  in  said  city,  from  where 
it  enters  the  city  at  the  south,  to  and  beyond  Washington 
street  on  a  down  grade  toward  the  north.  Three  of  appel- 
lant's tracks  cross  said  Washington  street.  The  center 
track  is  the  main  line,  and  there  is  a  side-track  on  the  east, 
thirteen  and  one-half  feet  from  the  center  track,  and  an- 
other side-track  on  the  west,  about  thirty  feet  from  the 
center  track.  The  freight-house  is  eighty-seven  feet  south 
of  Washington  street,  and  on  the  east  side  of  all  of  said 
tracks. 

We  quote  from  appellant's  brief  as  follows:  *'0n  the  af- 
ternoon of  October  19,  1906,  decedent  had  occasion  to  pass 
over  said  Washington  street,  crossing  from  the  east  side  of 
said  Union  street,  with  a  wagon  loaded  with  com,  drawn  by 
a  team  of  mules,  to  the  grain  elevator  on  said  Washington 
street,  west  of  said  crossing.  When  he  arrived  at  about  the 
north  line  of  Washington  street  a  train  of  freight-cars  was 
approaching  the  crossing  from  the  south  on  said  main  track, 
and  he  stopped  about  sixteen  feet  north  of  the  center  of 
Washington  street,,  with  his  team  facing  south,  and  waited 
there  for  said  train  to  pass.  A  train  of  freight-cars  was 
standing  on  said  east  track,  cut  so  as  to  leave  a  space  of 
about  twenty-five  feet  about  the  center  of  said  street,  the 
locomotive  and  one  car  being  north  of  said  space,  and  the 
remainder  of  such  train — ^twenty  cars  or  more — south  of 
said  opening,  which  train  obscured  his  view  of  the  main 
track,  except  as  he  could  see  through  said  opening  at  an 
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angle  of  about  forty-five  degrees.  Said  approaching  train 
gave  the  proper  signals,  and  passed  over  said  crossing  at  a 
rate  of  speed  of  more  than  ten  miles  an  hour,  and  about 
twenty  miles  an  hour.  Some  time  prior  thereto  said  train 
had  broken  in  two  parts,  the  exact  time  and  place  of  such 
parting  being  unknown,  and  when  the  first  portion  of  the 
train  had  passed  about  three  hundred  feet,  decedent  started 
his  team  across  the  tracks,  being  unable  to  look  south  for  a 
greater  distance  than  twenty  or  thirty  feet  until  his  team 
was  on  the  main  track,  on  account  of  the  obstruction  by  said 
freight-train  on  said  east  track,  some  cars  on  said  spur  track, 
and  said  station.  He  drove  through  said  gap  with  due  care, 
and  saw  and  heard  nothing  indicating  the  approach  of  any 
other  train,  or  any  part  of  a  train,  and  was  struck  and  killed 
by  said  detached  portion  of  said  train.  No  warning  was 
given  him  by  any  one  of  the  approach  of  said  detached  por- 
tion of  said  train,  and  he  had  no  knowledge  that  it  was  ap- 
proaching, and  supposed  that  the  entire  train  had  passed." 

While  the  allegations  of  negligence  and  its  causative  con- 
nection with  the  injury  are  not  identical  in  the  three  para- 
graphs of  complaint,  yet  we  think,  for  the  purposes  of  this 
opinion,  that  it  is  necessary  to  set  out  those  contained  in 
the  fifth  paragraph  only. 

The  allegations  of  the  fifth  paragraph,  as  to  negligence 
and  proximate  cause,  are  as  follows:  ''That  said  train  was 
broken  in  two  wholly  on  account  of  negligence  of  defendant 
as  follows:  (1)  The  careless  and  negligent  construction  and 
equipment  of  said  train,  and  in  and  by  the  fact  that  de- 
fendant negligently  and  carelessly  used  defective  brakes, 
brake-shoes,  rods,  beams,  and  connecting  appliances,  which, 
on  account  of  their  defective  condition,  did  not  hold  the  two 
parts  of  the  train  together,  of  which  defective  condition  de- 
fendant had  knowledge  at  the  time.  (2)  By  and  on  account 
of  the  negligence  of  defendant  in  and  by  the  careless  and 
negligent  handling,  operation,  management  and  control  of 
aaid  train  and  each  part  thereof.  (3)  By  reason  of  the  neg- 
VoL.  47—10 
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ligence  and  carelessness  of  defendant  in  allowing  and  per- 
mitting said  train  and  each  part  thereof  to  run  past  said 
crossing  at  said  high  rate  of  speed,  namely  more  than  ten 
miles  an  hour,  and  about  twenty  miles  an  hour,  in  violation 
of  an  ordinance  of  said  city  of  Attica,  hereinafter  set  out." 
Also,  the  following:  **That  decedent  was  struck  by  said  de- 
tached part  of  said  train,  and  injured  thereby  as  before  de- 
scribed, wholly  on  account  of  the  negligence  of  defendant 
in  this,  to  wit:  (1)  By  carelessly  and  negligently  permit- 
ting said  train  to  break  in  two  and  run  wild,  because  of  the 
defective  and  negligent  equipment  of  said  train,  because  of 
the  negligent  and  careless  handling  of  said  train,  and  be- 
cause of  the  unlawful  and  high  rate  of  speed  of  the  train 
and  both  parts  thereof.  (2)  By  carelessly  and  negligently 
managing  and  running  said  train  and  each  part  thereof,  in 
that  neither  part  was  under  the  control  of  defendant,  so 
that  it  could  be  stopped  and  controlled  when  necessary  and 
proper.  (3)  By  carelessly,  negligently  and  unlawfully  al- 
lowing and  permitting  said  train,  and  each  part  thereof,  to 
be  run  and  to  go  within  said  city  limits  and  past  said  Wash- 
ington street  as  aforesaid,  at  said  high  and  unlawful  rate 
of  speed,  namely  more  than  ten  miles  an  hour,  and  about 
twenty  miles  an  hour,  and  thus  negligently  allowing  said 
detached  part  to  strike  and  kill  said  Polk,  as  aforesaid." 

The  first  and  only  error  argued  is  that  *Hhe  court  erred 
in  overruling  appellant's  motion  for  a  new  trial."  The 
grounds  for  new  trial  are  as  follows:  **(1)  The  damages 
assessed  by  the  jury  are  excessive;  (2)  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence;  (3)  the  verdict 
of  the  jury  is  contrary  to  the  evidence;  (4)  the  verdict  of 
the  jury  is  contrary  to  law;  (5)  the  assessment  of  the 
amount  of  recovery  is  erroneous,  being  too  large." 

Counsel  first  discuss  the  sufficiency  of  the  evidence,  and 
say  that  the  evidence  affirmatively  shows  contributory 

1.  negligence  on  the  part  of  decedent.  It  seems  to  us 
that  the  statement  of  facts,  which  is  admitted  to  be 
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correct,  is  all  that  is  necessary  to  show  that  decedent  acted 
as  any  prudent  man,  similarly  situated,  might  act.  In  fact 
appellant's  counsel  concede  that  the  conditions  were  such 
that  decedent  probably  could  not  have  seen  in  time  to  save 
his  team;  but  that  if  he  had  been  looking  and  had  exercised 
proper  care  he  could  have  escaped  in  time  to  prevent  injury 
to  himself.  It  is  much  easier,  from  a  position  of  safety,  to 
speculate  upon  what  would  have  been  prudent  and  con- 
siderate action,  than  to  form  the  opinion  and  promptly  act 
upon  it  when  the  danger  is  present  and  the  peril  imminent. 
Under  such  circumstances,  eminently  prudent  men  might 
act  differently.  There  is  no  better  tribunal  to  judge 
of  the  prudence  of  the  acts  and  conduct  of  a  man  so  sit- 
uated than  a  jury  of  twelve  men.  Their  judgment  and 
conclusion  should  be  final,  unless  the  facts  and  circum- 
stances are  such  as  to  compel  a  different  opinion  by  the 
appellate  tribunaL  The  facts  in  this  case  do  not  justify 
such  a  conclusion. 

Counsel  next  discuss  ** Defendant's  Negligence."    Under 

this  head,  counsel  concede  that  the  complaint  sufficiently 

charges  negligence  in  the  breaking  of  the  train,  in 

2.  that  it  charges  *'  (1)  the  use  of  defective  appliances, 
with  knowledge  of  such  defects;  (2)  careless  and 
negligent  management  of  the  train,  and  each  part  thereof; 
(3)  that  the  train,  and  each  part  thereof,  were  negligently 
allowed  to  run  past  said  crossing  at  a  rate  exceeding  ten 
miles  an  hour,  thereby  violating  the  speed  ordinance  of 
the  city.'' 

But  counsel  insist  that  all  these  allegations  have  refer- 
ence directly  and  exclusively  to  the  cause  of  the  break  of 
the  train,  and  must  therefore  be  limited  to  conditions  or 
acts  at  or  before  the  time  of  such  break.  They  insist, 
therefore,  that  it  is  not  the  theory  of  either  paragraph  of 
the  complaint  that  there  was  careless  and  negligent  man- 
agement of  the  separated  or  lost  division  of  the  train  after 
Uie  break,  but  that  Xhe  theory  of  each  paragraph  upon  this 
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subject  of  negligent  management  of  each  part  of  the  train 
relates  to  the  management  prior  to,  and  not  after,  the 
break,  and  that  therefore  any  evidence  of  negligent  man- 
agement or  operation  of  the  second  division  of  the  train 
after  the  break  was  a  departure  from  the  negligence 
charged,  and  should  not  be  considered  in  determining  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  If  coun- 
sel are  right  in  their  theory  of  the  complaint,  such  evidence 
would  have  been  subject  to  objection,  and  should  have  been 
excluded.  There  is  some  ambiguity  and  uncertainty  as  to 
this  theory  of  the  complaint,  but  we  think  the  allegations  in 
the  fifth  paragraph  are  sufficient  to  indicate  that  the  pleader 
was  proceeding  upon  the  theory  that  the  separate  parts  of 
the  train  were  negligently  operated  and  managed,  both  be- 
fore and  after  the  separation.  This  theory  seems  to  have 
been  adopted  by  both  appellant  and  appellee,  and  by  the 
trial  judge  as  well,  at  the  trial  of  the  cause,  as  indicated  by 
the  evidence  and  the  interrogatories  propounded  by  ap- 
pellant's counsel. 

Where  there  is  only  uncertainty  and  ambiguity  in  the 
meaning  or  theor}'-  of  a  pleading,  the  theory  will  be  adopted 
by  this  court  that  the  parties  and  the  trial  court  adopted 
at  the  trial.  Lake  Erie,  etc.,  R.  Co.  v.  McFall  (1905),  165 
Ind.  574;  Southern  B.  Co.  v.  Jones  (1904),  33  Ind.  App.  333. 

Counsel  next  insist  that  too  much  importance  should  not 

attach  to  the  speed  ordinance  and  the  proof  of  a  violation 

thereof,  and  in  this  connection  insist  that  the  city 

3.  ordinance  cannot  be  construed  as  applying  to  or  af- 
fecting parts  of  a  train,  by  accident  separated  from 
the  engine  and  front  part  of  the  train.  Counsel  for  appellee, 
on  the  other  hand,  contend  that  the  operating  of  the  loose  or 
separated  part  of  the  train,  which  collided  with  decedent,  in 
excess  of  the  speed  limit  of  the  city  ordinance,  was  in  fact  a 
violation  of  the  ordinance,  and  therefore  negligence  per  se. 

We  think  that  the  position  of  appellant's  counsel  upon 
this  feature  of  the  case  is  correct,  subject,  however,  to  some 
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qualification  and  modification.  We  do  not  think  that  the  city 
ordinance  in  question  contemplates  controlling  or  regulating 
the  speed  of  part  of  a  train  separated  by  accident  from  the 
main  part  of  the  train,  and  being  itself  without  any  engine, 
because  such  a  regulation  necessarily  contemplates  permis- 
sion to  run  such  wild  or  loose  section  of  a  train  within  the 
city  limits,  subject  to  the  condition  only  that  it  be  operated 
within  the  speed  limits  fixed  by  the  ordinance.  "We  do  not 
think  the  city  ordinance  in  question  contemplated  any  such 
permission.  A  wild  or  separated  section  of  a  train,  running 
without  an  engine,  is  in  itself  necessarily  dangerous,  and 
neither  statutory,  town  nor  city  regulation  contemplates 
licensing  or  permitting  its  operation,  or  intends  the  regula- 
tion or  control  of  its  operation,  except  as  it  is  necessarily 
connected  with  and  controlled  by  the  train  of  which  such 
detached  section  formed  a  part,  and  from  which  it  became 
separated.  To  this  extent  we  think  the  position  of  appel- 
lant's counsel  should  be  qualified. 

To  apply  the  principle  which  we  think  applicable  in  such 
cases,  we  will  take  this  case.  Any  speed  which  the  separated 
part  of  the  train,  which  collided  with  and  killed  decedent, 
acquired  as  a  result  of  the  speed  of  the  train  from  which  it 
became  separated,  would,  we  think,  be  within  the  purview 
and  control  of  the  ordinance,  introduced  in  evidence,  govern- 
ing the  speed  of  trains ;  and  if  the  speed  of  such  separated 
section  was  in  excess  of  the  speed  provided  by  the  ordinance, 
such  fact  would  be  evidence  of  a  violation  of  the  ordinance. 
On  the  other  hand,  any  speed  such  separated  part  of  the 
train  acquired  of  its  own  momentum,  after  separation,  and 
because  of  any  incline  in  the  grade  of  the  track,  would  not 
be  within  the  purview  and  control  or  regulation  of  the  ordi- 
nance ;  but  such  speed  might  be  evidence  of  bad  management, 
and  lack  of  prompt  and  efficient  control  by  those  in  charge 
of  such  separated  part  of  the  train,  and  from  such  lack  of 
prompt  and  efficient  control  of  such  loose  part,  the  negli- 
gence of  appellant  might  be  inferred  by  the  jury. 
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Under  the  evidence  in  this  case,  these  were  questions  of 

fact  for  the  jury,  and  their  conclusion,  under  the  rules  of 

this  court,  which  presumes  everything  in  favor  of  that 

4.  conclusion,  rather  than  against  it,  will  not  be  dis- 
turbed.    We  think  the  conclusions  before  expressed 

are  in  perfect  harmony  with  the  following  cases  relied  upon 
and  cited  by  both  appellee  and  appellant.  Ohio,  etc,  R.  Co. 
V.  McDaneld  (1892),  5  Ind.  App.  108;  Lang  v.  Missouri 
Pac.  R.  Co,  (1906),  115  Mo.  App.  489,  91  S.  W.  1012;  Shirk 
V.  Wabash  R.  Co.  (1896),  14  Ind.  App.  126. 

It  is  next  contended  that  there  was  no  evidence  to  warrant 

the  jury  in  finding  as  it  did,  because  there  was  no  evidence 

proving  any  careless  or  negligent  management  of  the 

5.  train  by  appellant,  which  caused  its  separation ;  that 
appellee  in  fact  proved  only  the  accident  and  the 

death  resulting  therefrom,  and  no  negligent  act  that  caused 
the  separation  of  the  train ;  that  the  only  justification  for  a 
finding  for  appellee  on  his  own  evidence  is  by  invoking  the 
doctrine  of  ''res  ipsa  loquitur,"  which  doctrine  it  is  insisted, 
and  we  think  correctly,  does  not  apply  to  this  kind  of  a 
case. 

Upon  this  branch  of  the  case  counsel  for  appellee,  while 
not  contending  that  this  rule  of  res  ipsa  loquitur  strictly 
applies  to  the  case  at  bar,  insist  that  proof  by  appellee  that 
the  separated  portion  of  the  train  was  running  in  excess  of 
the  speed  limit  fixed  by  the  ordinance  of  the  city  of  Attica 
was  proof  of  negligence  per  se  upon  the  part  of  appellant, 
and,  in  support  of  this  contention,  they  cite  a  line  of  authori- 
ties that  seem  to  support  their  position.  We  think,  however, 
that  a  careful  examination  of  the  cases  cited  will  disclose  a 
difference  between  the  facts  in  those  cases  and  the  facts  in 
this  case.  Among  the  cases  relied  on  by  appellee's  counsel  is 
Lang  v.  Missouri  Pac.  R.  Co.,  supra.  In  that  case  it  was 
contended  by  the  railway  company  that  the  loose  car  which 
caused  the  collision  "was  not  set  in  motion  by  the  engine  and 
then  detached  to  travel  forward,  but  was  given  *  slack'  to 
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start  it  and  then  gained  headway  by  force  of  gravity,  the 
track  being  down  grade  towards  the  crossing,"  and  that  the 
car  was  not  ** kicked  or  shunted,"  as  claimed  by  the  injured 
party  and  alleged  in  his  petition.  Commenting  upon  this 
difference  of  views  entertained  and  asserted  by  the  respective 
parties,  the  court  said:  **In  the  view  we  take  of  the  case, 
notwithstanding  the  allegation  in  the  petition  that  the  car 
was  'kicked'  or  *  shunted,'  it  is  immaterial  whether  it  was 
given  headway  by  that  operation  or  was  started  in  the  man- 
ner claimed  by  defendant.  The  means  of  propulsion  used  do 
not  enter  into  the  question  of  negligence.  •  •  •  This  fact 
is  admitted  by  defendant  and  its  negligence  thereby  con- 
fessed." 

We  think,  in  view  of  the  facts  in  that  case,  that  the  prin- 
ciple announced  by  the  court  was  right,  because,  according  to 
the  views  of  either  of  opposing  counsel,  the  negligence 

6.  consisted  in  knowingly  and  purposely  sending  the 
loose  car  on  its  way  over  the  crossing  without  any 

warning  and  without  any  means  for  its  control.  In  such  a 
case  it  would  undoubtedly  be  negligence  per  se,  as  the  court 
in  that  case  held. 

In  the  case  at  bar,  the  separated  portion  of  the  train  was 
not,  by  appellant,  purposely  and  intentionally  sent  on  its 
way,  but  it«  going  in  the  manner  in  which  it  did  was  the 
result  of  accident,  and  herein  lies  the  distinction  which  calls 
into  operation  a  rule  different  from  that  asserted  in  the  case 
last  cited. 

For  the  same  reason  the  case  at  bar  is  not  controlled  by 

the  principle  laid  do^vn  in  another  line  of  cases  cited  by 

counsel  for  appellee — the  rule  that  obtains  in  the 

7.  operation  of  one  train  so  closely  behind  another  that 
the  signals  and  warnings  that  the  law  requires  are 

unavailing.  In  such  cases  the  operation  of  each  of  such 
trains  in  such  manner  is  voluntary  on  the  part  of  the  agents 
of  the  railroad  company,  and  each  train  is  within  the  con- 
trol of  those  operating  it,  and  there  is  no  element  of  accident 
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that  puts  the  movement  of  the  rear  train  beyond  the  control 
of  those  operating  it.  In  such  cases  the  act  of  moving  the 
trains  in  such  close  proximity  is  very  properly  held  to  be 
evidence  of  negligence  per  se,  as  held  in  the  case  of  Chicago, 
etc.,  R.  Co.  V.  Boggs  (1885),  101  Ind.  522,  51  Am.  Rep.  761. 
See,  also,  Ohio,  etc.,  R.  Co.  v.  McDaneld,  supra,  and  other 
cases  cited  by  appellee. 

The  facts  in  those  cases  are  entirely  different  from  the 

facts  in  this  case.  We  think  that  counsel  for  appellant  have 

stated  the  rule  applicable  in  this  class  of  cases  with 

8.  fairness,  when  they  say  in  their  brief:  ''There  are 
two  conditions,  under  which  the  law  authorized 
a  finding  of  facts  constituting  negligence  without  evidence 
[of  actual  negligence],  and  only  two.  •  •  •  The  other 
condition,  however,  is  one  which  relates  to  this  kind  of  case. 
*  *  *  The  case  of  Indianapolis  St.  R.  Co.  v.  Darnell 
(1904),  32  Ind.  App.  687,  was  one  of  a  crossing  accident  and 
injury,  and  the  doctrine  was  there  announced,  that  the  jury 
may  infer  the  negligence,  not  from  the  accident,  but  from 
the  silence  of  defendant,  and  its  failure  to  introduce  evi- 
dence. This  doctrine  is  not  that  a  presumption  has  arisen 
or  exists,  which  defendant  is  required  to  rebut,  but  that 
having  better  opportunity  of  knowing  the  facts  relating  to 
the  occurrence  than  plaintiff  has,  it  ought  to  introduce  evi- 
dence concerning  the  affair,  whether  plaintiff  has  established, 
by  his  evidence,  any  of  the  negligence  or  not.  This  doctrine 
seems  to  proceed  upon  the  idea  that  under  the  circumstances 
making  it  difficult  for  plaintiff  to  prove  his  charges  of  negli- 
gence, defendant  owes  the  duty  of  furnishing  material,  which 
may  be  adopted  and  used  as  the  basis  for  a  conclusion  as  to 
negligence." 

Since  the  law  applicable  to  this  case  is  as  heretofore  laid 
down,  we  pass  to  the  question  of  whether  the  evidence  shows 
that  appellant's  negligent  and  careless  management  and 
operation  of  its  train  was  the  cause  of  its  separating  and  of 
decedent's  consequent  death. 
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There  were  witnesses  who  testified  to  the  strength  of  the 
coupler,  and  that  an  extraordinary  jerk  or  strain  was  neces- 
sarily required  to  break  it.    From  this  and  other  evi- 

9.  denee  the  jury  had  the  right  to  infer  that  the  break 
was  due  to  a  negligent  operation  of  the  train,  either 

at  the  time  of  or  before  the  separation,  and  since  appellant's 
agents  were  the  only  persons  in  charge  of  the  operation  and 
management  of  the  train,  this  negligence  was  attributable 
to  appellant. 

It  is  only  necessary  that  **the  evidence  must  affirmatively 
establish  circumstances  from  which  the  inference  fairly  arises 
that  the  accident  resulted  from  the  want  of  some  precaution 
which  the  defendant  ought  to  have  taken.''  Louisville,  etc, 
R,  Co.  V.  Schmidt  (1893),  134  Ind.  16,  22,  quoting  from  the 
case  of  Wabash,  etc.,  R.  Co.  v.  Locke  (1887),  112  Ind.  404,  2 
Am.  St.  193.  While  the  evidence  was  meager,  we  think 
there  was  enough  to  prevent  our  disturbing  the  verdict  on 
this  ground. 

Counsel  next  discuss  the  answers  of  the  jury  to  interroga- 
tories. It  is  not  their  contention  that  these  answers  con- 
flict with  the  general  verdict,  but  they  insist,  in  eflfect, 

10.  that  there  are  several  answers  that  are  wholly  unsup- 
ported by  any  evidence,  and  that  the  answers,  as  a 

whole,  indicate  that  the  jury  entirely  disregarded  the  evi- 
dence offered  by  appellant,  and  manifested  a  disposition  to 
find  facts,  whether  supported  by  the  evidence  or  not,  that 
would  strengthen  and  uphold  the  general  verdict  in  favor 
of  appellee,  and  that  for  this  reason  the  general  verdict 
should  not  be  allowed  to  stand. 

If  counsel  are  right  in  their  contention  as  to  what  the  an- 
swers to  the  interrogatories  disclose,  they  have  in  their  favor 
authority  that  supports  their  contention  as  to  what  the  duty 
of  this  court  is  in  such  a  case.  In  the  case  of  Chicago,  etc., 
*.  Co.  V.  Kenningion  (1890),  123  Ind.  409,  the  Supreme 
Court,  at  page  410,  said:  **If  it  were  found  that  answers  to 
interrogatories  were  inconsistent  with  each  other,  and  were 
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not  supported  by  the  evidence,  the  fact  might  be  influential 
in  inducing  the  court  to  grant  a  new  trial  in  order  to  prevent 
a  failure  of  justice.  It  is  possible  that  a  case  might  arise  in 
which  there  would  be  such  a  manifest  repugnancy  between 
answers  to  interrogatories  as  to  indicate  a  disposition  on  the 
part  of  the  jury  to  distort  the  evidence  in  order  to  make  a 
case  favorable  to  one  party  or  the  other.  Where  answers 
to  interrogatories,  fairly  put,  make  such  a  purpose  clearly 
apparent,  there  are  authorities  of  great  weight  which  hold 
it  to  be  the  duty  of  the  court  to  set  the  verdict  aside  and 
award  a  new  trial.  Bums  v.  North  Chicago  Rolling  Mill  Co. 
[1884],  60  Wis.  541, 19  N.  W.  380;  Mitchell  v.  Brown  [1883], 
88  N.  C.  156;  Sloss  v.  Allman  [1883],  64  Cal.  47,  30  Pac.  574. 
We  should  unhesitatingly  adopt  this  view  in  a  proper  case." 

We  have  carefully  examined  the  interrogatories  and  an- 
swers thereto  in  this  case,  and  we  do  not  feel  warranted  in 
saying  that  any  material  interrogatory  is  wholly  unsup- 
ported by  fact  or  inference  properly  deducible  from  some 
fact  or  facts  proved.  And  while  the  answers  to  one  or  two, 
taken  in  connection  with  the  evidence,  indicate  that  the  jury 
were  inclined  to  ignore  the  evidence  of  appellant's  witnesses, 
yet  we  do  not  feel  justified  in  holding  that  the  answers  of 
the  jury,  in  and  of  themselves,  manifestly  indicate  a  disposi- 
tion on  the  part  of  the  jury  to  distort  the  evidence  in  order  to 
support  the  general  verdict  or  make  a  case  favorable  to 
appellee. 

Counsel  next  insist  that  the  damages  assessed  were  ex- 
cessive.   The  verdict  was  for  $4,000.  The  proof  showed  that 
Rosa  A.  Polk,  the  widowed  mother  of  decedent,  for 

11.  whose  benefit  the  action  was  brought,  was  fifty-four 
years  old,  with  an  expectancy  of  eighteen  and  twenty- 
eight  one-hundredths  years,  when  her  son  was  killed.  The 
son  was  twenty-four  years  of  age  when  killed,  with  an  ex- 
pectancy of  between  thirty-nine  and  forty  jiears.  The  mother 
testified  that  her  son  had  contributed  to  her  support;  that 
''since  my  husband's  death,  Bernard  [the  decedent]  has  been 
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my  sole  support.  The  estimate  of  $150  a  year  is  about  as 
near  as  I  can  tell  you."  The  son  was  good,  industrious  and 
faithful,  with  no  bad  habits. 

This  statement  of  the  evidence  presents  the  facts,  relative 
to  the  contributions  of  decedent  to  his  mother  existing  at  the 
time  of  his  death,  as  favorably  to  appellee  as  the  evidence 
warrants.  At  the  time  of  the  death  of  her  son,  Mrs.  Polk 
could  have  purchased  an  annuity  of  $150  a  year  for  less  than 
$2,000.  Under  such  a  state  of  facts,  is  the  amount  of  this 
verdict  excessive  ? 

In  the  case  of  Louisville,  etc.,  B.  Co.  v.  Kemper  (1899), 
153  Ind.  618,  630,  the  Supreme  Court  quotes  upon  this  sub- 
ject with  approval  the  words  of  chancellor  Kent,  as  follows : 
**  Unless  the  damages  are  so  outrageous  as  to  strike  every 
one  with  the  enormity  and  injustice  of  them,  so  as  to  induce 
the  court  to  believe  that  the  jury  must  have  acted  from 
prejudice,  partiality  or  corruption,  the  court  cannot,  con- 
sistently with  the  precedents,  interfere  with  the  verdict.  It 
is  not  enough  to  say,  that  in  the  opinion  of  the  court,  the 
damages  are  too  high  and  that  we  would  have  given  much 
less.  It  is  the  judgment  of  the  jury,  and  not  the  judgment 
of  the  court,  which  is  to  assess  the  damages  in  actions  for 
personal  torts  and  injuries.  Coleman  v.  Southtvick  [1812], 
9  Johns.  *45."  To  the  same  effect  are  the  following  cases: 
Cleveland,  etc.,  B.  Co.  v.  Hadley  (1908),  170  Ind.  204; 
Hudelson  v.  Iludelson  (1905),  164  Ind.  694;  Creamery,  etc., 
Co,  V.  Hotsenpiller  (1902),  159  Ind.  99;  Mead  v.  Burk 
(1901),  156  Ind.  577;  Lee  v.  State  (1901),  156  Ind.  541. 

This  case,  upon  the  subject  of  the  measure  of  damages,  is 
somewhat  different  from  one  brought  by  an  administrator 
for  the  benefit  of  a  widow  and  children.  The  case  of 
Louisville,  etc.,  B.  Co.  v.  Wright  (1893),  134  Ind.  509,  is 
similar  to  this  one,  and  in  that  case,  at  page  513,  the  Su- 
preme Court  sai#:  **  *In  assessing  damages  resulting  to  the 
wife,  children  or  next  of  kin,  the  ability  of  the  decedent  to 
have  provided  for  the  support  and  education  of  those  de- 
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pendent  upon  him,  the  number  and  degree  of  kindred  men- 
tioned in  the  statute,  and  their  dependence  upon  him  for 
support,  are  important  considerations.  Although  it  is  not 
necessary  to  the  maintenance  of  the  action  for  the  next  of 
kin  that  the  decedent  should  have  been  under  a  legal  obli- 
gation to  render  them  support,  it  is  nevertheless  of  conse- 
quence that  their  relation  and  situation  should  be  shown  with 
a  view  of  affording  a  basis  upon  which  to  determine  the 
amount  of  pecuniary  loss  sustained.'  [May hew  v.  Burns 
(1885),  103  Ind.  328.]  •  •  •  But  it  must  be  plain,  upon 
a  moment's  reflection,  that  the  measure  of  damages  in  a 
case  like  this  must  be  different.  Here  the  decedent  was  un- 
der no  legal  obligation  to  support  the  next  of  kin  for  whose 
benefit  this  suit  is  prosecuted.  In  the  course  of  nature,  it  is 
not  probable  that  they  would  have  survived  him  and  thus 
become  his  heirs;  nor  can  we  presume  that  he  would  not 
have  married.  Their  pecuniary  loss,  therefore,  is  not  such 
as  would  have  been  sustained  by  a  widow  and  children." 

In  the  case  of  Cleveland,  etc,  R.  Co.  v.  Drumm  (1904),  32 
Ind.  App.  547,  549,  this  court  said:  '*The  assessment  of 
damages  in  such  case  'must  proceed,  not  merely  upon  the 
pecuniary  ability  of  the  decedent,  but  rather  upon  the  an- 
ticipations of  pecuniary  benefit  which  the  surviving  next  of 
kin  are  shown  to  have  had  reasonable  ground  to  indulge.' 
Diebold  v.  Sharp  [1898],  19  Ind.  App.  474.  See,  also.  Com- 
mercial Club,  etc.,  V.  Hilliker  [1898],  20  Ind.  App.  239; 
Wabash  R.  Co.  v.  Cregan  [1899],  23  Ind.  App.  1;  Louisville, 
etc.,  R.  Co.  V.  Wright  [1893],  134  Ind.  509." 

In  the  case  of  Commercial  Club,  etc.,  v.  Hilliker,  supra, 
at  page  243,  this  court  says:  ''In  an  action  for  death  by 
wrongful  act,  the  question  is  one  solely  of  pecuniary  loss. 
Damages  for  the  bereavement,  for  pain,  or  by  way  of  sol- 
atium are  not  recoverable.  It  being  true  that  the  damages 
in  cases  like  this  are  limited  to  the  pecuniary  loss  sustained 
by  the  next  of  kin  of  the  decedent,  and  there  being  no  legal 
obligations  resting  upon  the  decedent  to  contribute  to  such 
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next  of  kin,  damages  will  not  be  presumed  but  must  be  af- 
firmatively proved.  Armour  v.  Czischki  [1895],  59  111.  App. 
17;  Diebold  v.  Sharp  [1898],  19  Ind.  App.  474." 

This  is  a  strong  ease  in  appellant's  favor  upon  this  ground 
of  its  motion  for  a  new  trial.  The  court  further  said,  at 
page  245:  "Upon  the  facts  as  found  in  this  case,  the  ver- 
dict for  $2,750  strikes  us  at  'first  blush'  as  being  excessive. 
The  only  evidence  upon  the  subject  is  to  the  eflEect  that  the 
decedent's  earnings  were  contributed  to  the  mother  and 
were  worth  to  her  the  sum  of  $2.50  per  week.  It  was  found 
by  the  jury  that  the  mother's  expectancy  of  life  was  a  frac- 
tion over  twenty-eight  years.  Now  if  we  concede  that  de- 
cedent would,  during  the  whole  life  of  her  mother,  contribute 
$2.50  per  week,  or  approximately  $125  per  year  for  twenty- 
eight  years,  we  also  know  that  $2,083.32  will  purchase  an 
annuity  of  $125  upon  the  life  of  a  person  of  the  age  of  the 
mother  of  decedent.  Even  this  would  not  be  a  fair  way  to 
arrive  at  the  amount  of  damage  done  by  the  wrongful  kill- 
ing of  decedent,  because  the  amount  of  money  which  would 
purchase  an  annuity  during  the  expectancy  of  life  of  the 
next  of  kin  of  decedent  equal  to  the  annual  contribution  to 
their  support  by  decedent  would  be  an  excessive  judgment. 
It  would  necessarily  be  cut  down  and  greatly  lessened  by  the 
contingencies,  which  this  case  presents." 

Under  the  authorities  cited,  it  seems  well  settled  that 

damages  in  a  case  of  this  kind  are  limited  not  merely  to  the 

pecuniary  loss  resulting  to  the  next  of  kin  on  ac- 

12.  count  of  the  death  of  decedent,  but  where  the  de- 
cedent was  under  no  legal  obligation  to  support  the 
next  of  kin  for  whose  benefit  the  suit  is  brought  that  the  as- 
sessment of  damages  must  proceed  rather  upon  the  anticipa- 
tions of  pecuniary  benefit  which  the  surviving  next  of  kin 
are  shown  to  have  had  reasonable  ground  to  indulge.  Coun- 
sel for  appellee  admit  that  this  is  so;  but  they  insist  that 
under  the  proof,  taking  into  account  the  age  of  decedent, 
his  habits  of  sobriety,  industry  and  economy,  and  his  dis- 
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position  and  habits  in  the  way  of  contributing  to  his 
mother's  support,  that  the  jury  had  a  right  to  infer  that 
his  future  earnings,  had  he  lived,  would  have  been  greater, 
and  his  contributions  to  his  mother  larger,  and  that  these 
matters  were  all  facts  to  be  considered  by  the  jury.  But 
here  we  are  entering  the  field  of  speculation.  On  the  other 
hand,  it  might  be  said,  with  equal  reason,  that  life  is  un- 
certain, and  sickness  or  death  might  have  overtaken  the  son, 
or  the  mother  might  have  died,  or  the  son  married  and 
reared  a  family  of  his  own,  and  that  necessity  might,  in  the 
future  have  compelled  him  to  lessen  his  contributions  or 
withhold  them  altogether;  so  that  the  safer  rule  for  both 
parties,  it  seems  to  us,  is  that  the  amount  of  the  damages 
should  be  predicated  upon  the  conditions  existing  and  the 
contributions  being  made  by  decedent  at  the  time  of  and 
prior  to  his  death,  as  shown  by  the  evidence  in  the  case.  "We 
think  the  authorities  cited  support  this  view  of  the  case. 

This  case  presents  a  state  of  facts  which  might  very  nat- 
urally appeal  to  the  sympathy  of  a  juror  to  such  an  extent 
that  his  verdict  might  be  thereby  improperly  influenced. 
We  believe  the  verdict  is  excessive,  and  considering  the  mea- 
gemess  of  the  evidence  upon  which  it  is  predicated,  the  an- 
swers to  interrogatories,  some  of  which  may  fairly  be  said 
to  indicate  a  disposition  upon  the  part  of  the  jury  to  dis- 
regard the  testimony  of  appellant's  witnesses,  the  conclu- 
sion is  irresistible  that  the  jury  permitted  their  sympathy,  or 
something  other  than  the  evidence  and  the  law,  at  least 
to  influence,  if  not  to  control  them,  and  that  the  excessive 
amount  of  this  verdict  is  the  result  of  such  influence.  In 
such  a  case  justice  demands  that  a  new  trial  should  be 
granted  by  this  court. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  trial. 
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qualification  and  modification.  We  do  not  think  that  the  city 
ordinance  in  question  contemplates  controlling  or  regulating 
the  speed  of  part  of  a  train  separated  by  accident  from  the 
main  part  of  the  train,  and  being  itself  without  any  engine, 
because  such  a  regulation  necessarily  contemplates  permis- 
•sion  to  run  such  wild  or  loose  section  of  a  train  within  the 
city  limits,  subject  to  the  condition  only  that  it  be  operated 
within  the  speed  limits  fixed  by  the  ordinance.  We  do  not 
think  the  city  ordinance  in  question  contemplated  any  such 
permission.  A  wild  or  separated  section  of  a  train,  running 
without  an  engine,  is  in  itself  necessarily  dangerous,  and 
neither  statutory,  town  nor  city  regulation  contemplates 
licensing  or  permitting  its  operation,  or  intends  the  regula- 
tion or  control  of  its  operation,  except  as  it  is  necessarily 
connected  with  and  controlled  by  the  train  of  which  such 
detached  section  formed  a  part,  and  from  which  it  became 
separated.  To  this  extent  we  think  the  position  of  appel- 
lant's counsel  should  be  qualified. 

To  apply  the  principle  which  we  think  applicable  in  such 
cases,  we  will  take  this  case.  Any  speed  which  the  separated 
part  of  the  train,  which  collided  with  and  killed  decedent, 
acquired  as  a  result  of  the  speed  of  the  train  from  which  it 
became  separated,  would,  we  think,  be  within  the  purview 
and  control  of  the  ordinance,  introduced  in  evidence,  govern- 
ing the  speed  of  trains ;  and  if  the  speed  of  such  separated 
section  was  in  excess  of  the  speed  provided  by  the  ordinance, 
such  fact  would  be  evidence  of  a  violation  of  the  ordinance. 
On  the  other  hand,  any  speed  such  separated  part  of  the 
train  acquired  of  its  own  momentum,  after  separation,  and 
because  of  any  incline  in  the  grade  of  the  track,  would  not 
be  within  the  purview  and  control  or  regulation  of  the  ordi- 
nance ;  but  such  speed  might  be  evidence  of  bad  management, 
and  lack  of  prompt  and  efficient  control  by  those  in  charge 
of  such  separated  part  of  the  train,  and  from  such  lack  of 
prompt  nnd  efficient  control  of  such  loose  part,  the  negli- 
gence of  appellant  might  be  inferred  by  the  jury. 
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a  struck  jury,  were  taxed  to  plaintiff ;  that  the  case  brought 
in  the  Posey  Circuit  Court,  and  dismissed  as  aforesaid, 
was  between  the  same  parties  and  was  for  the  same  cause 
of  action  set  up  in  plaintiff's  complaint,  and  that  said 
costs  had  not  been  paid.  Plaintiff  made  no  showing  to  the 
court  as  to  why  said  motion  should  not  be  sustained,  and  the 
court  sustained  the  motion  and  ordered  that  the  proceed- 
ings in  this  case  be  stayed  until  the  costs  in  the  preceding 
action  were  paid.  After  this  order  was  made  plaintiff  of- 
fered to  file  a  petition  in  the  Gibson  Circuit  Court  to  be  per- 
mitted to  prosecute  his  action  as  a  poor  person.  The  court 
refused  to  allow  him  to  file  such  petition,  after  which  he  of- 
fered to  file  an  affidavit  for  a  change  of  venue  from  the 
judge  of  the  Gibson  Circuit  Court.  The  Court  refused  to 
allow  him  to  file  this  affidavit.  He  excepted  to  the  rulings 
of  the  court  in  refusing  to  allow  him  to  file  the  affidavit  for 
a  change  of  judge  and  to  prosecute  his  action  as  a  poor  per- 
son. Bills  of  exceptions  were  filed,  by  which  these  rulings 
were  properly  brought  into  the  record.  Defendants  filed  a 
motion  in  the  court  below  to  dismiss  the  case,  but  so  far  sa 
the  record  discloses,  their  motion  was  not  ruled  upon,  and 
the  cause  is  still  pending  in  the  Gibson  Circuit  Court.  Plain- 
tiff prayed  an  appeal,  and  has  filed  a  transcript  in  this  court 
disclosing  the  matters  heretofore  recited.  Defendants  file 
a  motion  to  dismiss  the  appeal,  upon  the  ground  that  no 
judgment  was  rendered  by  the  Gibson  Circuit  Court  from 
which  an  appeal  lies. 

If  the  motion  to  dismiss  had  been  sustained  by  the  trial 
court,  this  would  have  terminated  the  proceedings 

1.  in  that  court,  and  an  appeal  could  have  been  taken 
from  the  order  dismissing  the  case. 

So  long  as  the  case  is  pending  in  the  court  below  an  ap- 
peal cannot  be  taken  to  this  court  as  from  a  final  judgment. 
Trogdon  v.  Brinegar  (1901),  26  Ind.  App.  441;  With- 

2.  ers  v.  Haines  (1846),  2  Pa.  St.  435;  Boor  v.  Wilson 
(1878),  48  Md.  305;  Clark  v.  Bay  Circuit  Judge 
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(1908),  154  Mich.  483,  117  N.  W.  1051;  Tracy  v.  Bible 
(1899),  181  111.  331,  54  N.  E.  960. 
Appellant  may  at  any  time,  upon  payment  of  costs,  pro- 
ceed with  his  case  in  the  lower  court ;  or,  in  the  event 
3.    that  the  order  of  the  trial  court  should  be  set  aside 

for  any  reason,  he  could  so  proceed. 
The  ease  is  not  properly  in  this  court,  and,  therefore,  we 
eamiot  review  the  action  of  the  trial  court  upon  the  question 
sought  to  be  presented.    Appeal  dismissed. 


McKee,  Executor,  v.  McKeb  et  al. 

[No.  7,603.     Filed  December  6,  1910.    Rehearing  denied  February 

16,  1911.] 

1.  Judgment. — Res  Judicata. — Conveyances. — Support. — ^A  judg- 
ment for  defendant  grantee,  in  a  suit  by  a  grantor  to  set  aside 
a  deed  made  in  consideration  of  support  and  maintenance,  on 
tlie  ground  that  the  grantee  faUed  to  support  the  grantor,  and  a 
Judgment  for  the  grantor  for  damages  and  for  possession  of  the 
real  estate  during  her  life,  a  life  estate  having  been  reserved  in 
the  deed,  preclude  any  person  subsequently  furnishing  support 
or  maintenance  to  such  grantor  from  claiming  that  such  grantee, 
during  the  period  covered  by  such  grantor's  complaint,  failed  to 
furnish  such  support  and  maintenance,    p.  164. 

2.  Executors  and  Administbatohs. — Claims  Against. — Evidence. — 
Interested  Parties. — Where  a  claimant  who  furnished  support  to 
a  grantor  filed  her  claim  against  the  grantor's  estate,  making  the 
grantee  a  party  and  praying  subrogation  to  the  rights  of  the 
grantor,  and  the  establishment  of  a  Hen  on  the  granted  land  for 
the  amount  of  her  claim,  the  consideration  for  the  conveyance 
being  support  and  maintenance,  which  the  plaintiff  alleged  had 
not  been  furnished,  the  testimony  of  the  defendant  grantee  as  to 
things  happening  during  the  life  of  the  grantor  is  admissible, 
where,  in  a  suit  by  the  grantor  against  the  grantee  to  set  aside 
such  deed  for  failure  of  the  grantee  to  support  the  grantor,  the 
grantor's  testimony  was  taken,  and  where  it  was  available  in  the 
claimant's  action  (§521  Bums  1908,  §498  R.  S.  1881).    p.  165. 

3l  Appeal. — Right  Result. — ^Where  a  case  has  been  fairly  tried  and 
a  right  result  reached,  the  judgment  will  be  affirmed,    p.  165. 

Prom  Probate  Court  of  Marion  County  (9,098) ;  Frank 
B.  Ross,  Judge. 
Vol.  47—11 
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Action  by  Laura  McKee  against  James  McKee,  as  execu- 
tor of  the  will  of  Khoda  liariden,  deceased,  and  others. 
From  a  judgment  for  plaintiff  against  such  executor,  he  ap- 
peals.   Affirmed. 

James  C.  Mathews,  for  appellant. 

Jesse  D,  Ilamrick,  Henry  Clay  Allen  and  Doan  &  Orbi- 
son,  for  appellees. 

COMSTOCK,  J. — ^Appellee  Laura  McKee  filed  her  complaint 
in  two  paragraphs  against  the  estate  of  Rhoda  Rariden,  de- 
ceased. In  the  first  paragraph  she  alleged  that  said  estate 
was  indebted  to  her  in  the  sum  of  $1,005.50,  on  account  of 
services  rendered  decedent  by  said  appellee  during  a  period 
of  two  years,  and  for  boarding  and  caring  for  her  during 
said  term;  that  said  services  were  rendered  at  the  request 
of  said  decedent,  and  under  an  agreement  that  she  would 
recompense  said  claimant  for  them;  and  that  there  are  no 
claims  or  set-offs. 

It  is  further  alleged  that  on  April  22,  1903,  decedent 
transferred  to  appellee  Julia  F.  Caplinger  certain  real  es- 
tate by  warranty  deed,  which  deed  reser\^ed  to  said  dece- 
dent a  life  estate  in  said  property;  that  as  a  part  of  the 
consideration  for  said  real  estate  said  Julia  was  to  care  for 
and  keep  decedent  during  the  remainder  of  her  life,  and  to 
provide  her  a  decent  burial  at  her  death.  A  copy  of  said 
deed  is  made  a  part  of  each  paragraph  of  complaint.  It  is 
further  alleged  that  said  Julia  drove  decedent  from  her 
home,  and  compelled  her  to  seek  other  places  to  board,  at  a 
time  when  she  was  about  eighty-three  years  of  age;  that 
she  afterwards  made  her  home  with  claimant,  and  that 
claimant  cared  for,  boarded  and  kept  said  decedent  during 
the  remainder  of  her  natural  life;  that  said  Julia  refused 
to  pay  any  part  of  said  board  or  of  the  expense  incidental 
to  the  care  of  said  decedent ;  that  all  of  the  board  and  care 
herein  mentioned  by  claimant  was  rendered  after  the  exe- 
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cution  of  said  deed  and  after  said  Julia  had  accepted  said 
property  and  entered  into  possession  of  it. 

Each  paragraph  asks  that  a  lien  be  declared  against  the 
real  estate  transferred  to  said  Julia. 

The  second  paragraph  is  based  on  a  written  statement  of 
indebtedness  as  follows: 

"October  16,  1907. 

There  is  due  Laura  McKee  the  sum  of  $4.50  a  week  for 
my  board  from  October  28,  1905.  Also  the  sum  of  $150 
for  nursing  in  my  two  spells  of  sickness. 

her 
Rhoda  X  Rariden. 
mark 
Witness:     Winnie  Sharkey." 

It  also  contains  the  averments  as  to  the  execution  of  the 
deed,  the  failure  of  said  Julia  F.  Caplinger  to  provide  for 
her,  etc.,  substantially  as  set  out  in  the  first  paragraph.  It 
is  also  alleged  that  decedent  left  no  estate  whatever  except 
her  interest  in  said  property  as  set  forth  in  said  deed. 

To  this  complaint  the  executor,  James  McKee,  filed  an 
answer  in  two  paragraphs,  the  first,  a  general  denial.  In 
the  second  paragraph  said  executor  set  up  the  transfer  to 
Julia  P.  Caplinger  by  Rhoda  Rariden,  deceased,  of  the 
whole  of  her  estate  on  April  22,  1903,  and  asks  that  said  es- 
tate be  subrogated  to  the  extent  of  any  judgment  that  might 
^e  rendered  in  favor  of  claimant,  Laura  !McKee,  and  that 
said  real  estate  be  ordered  sold  for  the  payment  of  said 
judgment  and  the  other  debts  of  said  estate. 

Appellee  Julia  F.  Caplinger  answered  in  three  paragraphs, 

(1)  general  denial,  (2)  former  adjudication,  and  (3)  pay- 
ment. To  the  second  and  third  paragraphs  of  said  answer 
appellee  Laura  McKee  replied  by  general  denial. 

Appellee  Julia  P.  Caplinger  also  replied  to  the  second 
paragraph  of  the  executor's  answer,  (1)  general  denial,  and 

(2)  former  adjudication. 

Appellee  Laura  JilcKee  was  given  judgment  against  the 
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estate  of  decedent  for  $621.93,  of  which  amount  $90  was  de- 
clared to  be  a  preferred  claim.  The  court  found  in  favor  of 
appellees  Caplinger,  and  denied  appellant's  and  appellee 
Laura  McKee 's  prayers  for  subrogation  and  lien  against  the 
real  estate  so  transferred  by  decedent  to  appellee  Julia  F. 
Caplinger.  Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  for  this  action  of  the  court  appellant  asks  for  a 
reversal. 

Under  this  assignment  appellant  presents  five  proposi- 
tions as  follows:  (1)  The  decision  of  the  court  is  contrary 
to  law;  (2)  the  court  erred  in  permitting  appellee  Julia  F. 
Caplinger  to  testify  as  a  witness,  over  the  objection  of  ap- 
pellant, to  matters  occurring  during  the  lifetime  of  appel- 
lant's decedent,  Julia  F.  Caplinger  being  a  party  to  said 
cause  and  a  necessary  party,  and  said  cause  being  one  in 
which  her  interests  were  adverse  to  the  estate;  (3)  the  court 
erred  in  overruling  appellant's  motion  to  strike  out  the  tes- 
timony of  said  Julia  F.  Caplinger;  (4)  the  court  erred  in 
permitting  appellee,  James  B.  Caplinger  to  testify  as  a  wit- 
ness, over  the  objection  of  appellant,  to  matters  occurring 
during  the  lifetime  of  appellant's  decedent,  said  James  B. 
Caplinger  being  a  party  to  said  cause  and  a  necessary  party 
to  said  cause,  and  said  cause  being  one  in  which  his  interest 
was  adverse  to  said  estate;  (5)  the  decision  of  the  court  is 
clearly  against  the  weight  of  the  evidence. 

It  appears  from  the  record  that  decedent,  after  she  came 

to  the  home  of  plaintiff  Laura  McKee,  brought  suit  against 

appellees  Caplinger.     In  her  complaint  in  that  suit 

1.  she  set  up  substantially  the  same  facts  as  to  the  ex- 
ecution of  the  deed  and  the  failure  of  defendants  to 
care  and  provide  for  her  as  are  alleged  in  the  complaint  be- 
fore us,  and  asked  that  said  deed  be  set  aside  and  declared 
null  and  void.  Upon  the  hearing  of  said  cause  judgment  was 
rendered  against  her.  The  deed  stood.  The  life  estate  re- 
mained. 

It  also  appears  that  a  few  days  before  her  death  dece- 
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dent,  in  another  action  against  the  Caplingers,  recovered 
judgment  for  possession  of  the  land  in  controversy  and  for 
damages,  but  that  she  did  not  take  possession. 

These  judgments  still  stand  unreversed  and  unappealed 
from,  and  all  matters  which  might,  or  should  have  been  ad- 
judicated in  cither  of  said  causes  must  be  deemed  settled. 
The  claimant  and  appellant  are  bound  by  these  judgments, 
and  there  were  no  rights  in  the  real  estate  to  which  either 
could  be  subrogated. 

There  was  no  error  in  the  admission  of  the  testimony  of 

which  complaint  is  made.    The  record  shows  that  upon  the 

trial  of  the  case  of  Rhoda  Rariden  v.  Caplinger,  the 

2.  testimony  of  Rhoda  Rariden  as  to  the  same  matters 
there  involved  was  taken.     §521  Bums  1908,  §498 

R.  S.  1881.  See,  also.  Coble  Y.McClintock  (1894),  10  Ind. 
App.  562;  nation  v.  Jones  (1881),  78  Ind.  466. 

Appellees  Caplinger  question  the  sufficiency  of  the  an- 
swer of  appellant,  deny  that  he  has  any  standing  in  court, 
and  ask  that  the  assignment  of  cross-errors  filed  by  appellee 
Laura  McKee,  and  not  supported  by  any  brief,  be  stricken 
out.     Upon  these  matters  we  have  taken  the  view 

3.  most  favorable  to  appellant,  but,   without  passing 
upon  them,  we  conclude,  after  an  examination  of  the 

whole  record  that  the  cause  was  fairly  tried  and  a  correct 
conclusion  reached. 
Judgment  affirmed. 


Taber  et  al.,  Administrators,  v.  Zehner. 

[No.  6,010.    Filed  February  17,  1011.] 

1.  Executors  and  Adhinistbators. — Claims  Against. — Sufflcicncj/. 
— A  claim  which  states  a  prima  facie  cause  of  action  against  a 
decedenrs  estate  .is  sufficient    p.  168. 

2.  Trusts. — Direct — Limitation  of  Actions. — Statutes  of  limita- 
tion do  not  run  aKflinst  a  direct  trust,    p.  168. 

3.  Tbusis. — Parol  Contracts. — Personal  Property. — Trusts  in  per- 
sonal property  can  be  created  by  parol  agreement,    p.  160. 
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4.  Tbusts. — Form  of  Agreement. — No  particular  form  of  agree- 
ment Is  necessary  to  create  a  trust,    p.  160. 

5.  Trusts.  —  Collections.  —  Failure  to  Account.  —  Equity.  —  Mere 
proof  of  the  collection  of  money  for  another  and  a  failure  to  ac- 
count therefor,  to  the  owner's  knowledge,  does  not  constitute  a 
trust  cognizable  only  In  a  court  of  equity,    p.  ItTO. 

0.  Tbvsts. — Direct. — Claim. — Confidential  Relations. — Executors. — 
A  claim  showing  that  the  claimant  was  ignorant  of  business  mat- 
ters, that  she  entrusted  her  cousin,  a  banker,  with  tlie  collection 
of  money  due  to  her  from  an  estate,  that  he  collected  it,  and,  by 
agreement,  retaIno<l  It  and  loaned  It,  and  that  he  failed  to  ac- 
count therefor,  states  facts  sufficient  to  authorize  proof  of  such 
claim,    p.  160. 

7.  Pleading. — Claim  Against  Estate. — Theory. — Variance. — A  fail- 
ure of  a  claimant  against  a  decedent*s  estate  to  prove  her  case 
upon  the  precise  theory  outlined  by  the  facts  pleaded,  is  not 
fatal  to  her  recovery,    p.  173. 

8.  Tbi^kts. — Contracts. — Fraud. — Abuse  of  Confidence. — Equity. — 
Limitation. — Where  the  evidence  shows  that  decedent  was  a  man 
of  large  business  capacity,  that  the  plaintiff  was  Ignorant  of 
business  matters,  that  she  was  his  own  cousin,  that  he  collected 
money  for  her,  refused  to  account,  loaned  her  money  and  other- 
wise imposed  upon  her,  a  court  of  equity  will  take  cognizance  of 
the  matter,  and  by  declaring  a  trust  relation,  compel  an  account- 
ing from  his  estate  of  the  amount  actually  due.    p.  173. 

0.  Trusts. — Imposition. — Limitations. — Where  a  superior  by  his 
positive  misconduct  so  imjwses  uiwn  an  inferior  that  the  statute 
of  limitations  has  run,  equity  may  declare  the  existence  of  a  trust 
relation  and  grant  relief,    p.  174. 

10.  Appeal. — Mandate. — A  judgment  of  affirmance  will  be  entered 
as  of  date  of  submission,  where  appellee  died  after  the  sub- 
mission of  the  cause,    p.  175. 

From  Marshall  Circuit  Court;  Harry  Bernetha,  Judge. 

Action  by  Nancy  J.  Zehner  against  Melissa  J.  Taber  and 
another,  as  administrators  of  the  estate  of  Thomas  0.  Taber, 
deceased,  and  others.  From  a  judgment  for  plaintiff 
against  such  administrators,  they  appeal.    Affirmed. 

O.  W.  Paul  and  W.  B.  Paul,  for  appellants. 
Leopold  M.  Lauer  and  E.  C.  Martindale,  for  appellee 
Nancy  J.  Zehner. 

Myers,  C.  J.— On  May  17, 1907,  appellee  filed  in  the  Mar- 
shall Circuit  Court  her  amended  verified  claim  against  the 
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estate  of  Thomas  0.  Taber,  deceased,  represented  by  appel- 
lants as  administrators.  Thereafter  a  trial  was  had,  and 
judgment  rendered  in  favor  of  appellee  for  $398.02. 

Prom  the  claim,  as  filed,  among  other  facts,  it  appears 
that  on  January  10,  1894,  appellee  was  the  widow  of  Will- 
iam A.  Tichenor,  deceased,  whose  estate  was  then  pending 
for  settlement  in  the  State  of  Michigan ;  that  she  and  one 
child,  Cora  Tichenor,  were  the  sole  heirs  of  her  said  hus- 
band, and  were  entitled  to  a  certain  legacy  due  her  said  hus- 
band from  the  estate  of  Levi  Tillottson;  that  Thomas  0. 
Taber,  deceased,  was  a  nephew  of  claimant,  and  a  banker 
residing  at  Argos,  IVIarshall  county,  Indiana,  and  in  whom 
she  had  great  confidence  as  to  his  honesty,  business  ability 
and  integrity,  and  on  account  of  which  she  intrusted  to  him 
the  collection  of  said  legacy ;  that  said  Thomas  0.  Taber  on 
ilarch  15,  1894,  and  May  3,  1894,  collected  said  money  due 
to  claimant,  amounting  to  $1,940.20,  and  which  he  re- 
ceived for  the  use  and  benefit  of  claimant ;  that,  with  the  ex- 
ception of  $700,  said  Thomas  0.  Taber  never  paid  any  of 
said  money  to  this  claimant  or  to  any  person  for  her  use 
and  benefit,  and  has  during  all  said  time  retained  said  mon- 
ey in  his  possession,  and  had  it  at  the  time  of  his  death; 
"that  on  account  of  said  confidential  relations  and  relation- 
ship existing  between  said  decedent  and  this  claimant,  and 
on  account  of  the  superior  knowledge  in  business  affairs 
which  said  Taber  possessed,  and  his  ability  to  loan,  manage 
and  control  said  money,  this  claimant  permitted  him  to  re- 
tain said  money,  with  the  agreement  and  understanding  that 
aaid  Taber  would  keep  it  loaned  at  interest,  and  would  man- 
age and  control  it  for  her,  and  that  said  Taber  did  retain 
and  take  control  thereof,  and  did  loan  out  at  least  a  part  of 
said  money,  as  hereinbefore  set  out,  and  said  Taber,  in  re- 
taining and  accepting  said  money,  accepted  said  trust  and 
agreed  to  account  to  claimant  therefor;  that  claimant  on 
divers  times  thereafter  called  upon  said  decedent  for  a 
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settlement  of  their  said  trust  matter,  at  each  of  which  times 
said  Taber,  through  some  plausible  excuse,  deferred  such 
settlement  and  accounting  until  he  was  taken  suddenly  sick,'^ 
from  which  sickness  he  died ;  that  for  the  use  and  benefit  of 
said  claimant  said  Taber,  on  March  15,  1894,  received  $750, 
and  on  May  3,  1894,  $1,190.20;  that  said  administrators 
have  refused  to  pay  or  settle  said  claim. 

Appellants  answered  in  four  paragraphs;  (1)  a  general 
denial;  (2)  six-year  statute  of  limitations ;  (3)  payment;  (4) 
facts  from  which  it  appears  that  prior  to  the  beginning  of 
this  action,  and  before  the  death  of  said  Thomas  0.  Taber, 
all  claims  of  claimant  against  him  had  been  fully  settled  and 
compromised. 

A  separate  demurrer  to  the  second  and  fourth  paragraphs 
of  answer  was  overruled,  to  which  ruling  plaintiff  reserved 
an  exception. 

Appellants  have  assigned  as  error  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action ;  that 
the  court  erred  in  not  carrying  plaintiff's  demurrer  to  the 
second  and  fourth  paragraphs  of  the  defendant's  answer 
back  to  the  complaint  and  in  not  sustaining  said  demurrer 
to  the  complaint,  and  in  overruling  appellant's  motion  for 
a  new  trial. 

The  first  and  second  assignments  may  be  considered  to- 
gether.   Counsel  by  these  assignments  present  the  question : 
Do  the  facts  stated  in  the  claim  filed  present  a  demand 

1.  barred  by  the  statute  of  limitations?     This  being  a 
claim  against  an  estate,  it  is  only  necessary  to  state 

facts  showing  a  prima  facie  claim.  Masters  v.  Jones  (1902), 
158  Ind.  647;  Stanley's  Estate  v.  Pence  (1903),  160  Ind. 
G'S6;  Woods  V.  Matlock  (1898),  19  Ind.  App.  364;  Leim- 
gruler  v.  Leimgruber  (1909),  172  Ind.  370.  It  appears 
that  the  claim  originated  in  1894,  and  counsel  for  ap- 

2.  pellee  insist  that  the  facts  stated  justify  the  conclu- 
sion that  a  direct  and  continuing  trust  was  created. 
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not  cognizable  at  law,  but  one  which  was  wholly  within  the 
jnrisdietion  of  equity.  If  this  be  true,  it  is  clear  that  ap- 
pellee's claim  was  not  barred  by  the  statute,  **for  when  such 
a  trust  is  shown  to  exist  there  can  be  no  limitation  of  time." 
Hitchcock  V.  Cosper  (1905),  164  Ind.  633. 

In  this  case  the  subject-matter  of  the  action  in  question 

was  personal  property,  and  it  has  often  been  held  that  a 

trust  in  personal  property  may  be  created  by  parol. 

3.  Cowan  v.  Henika  (1897),  19  Ind.  App.  40;  ^Yoods 
V.  Matlock,  supra;  Stanley's  Estate  v.  Pence,  supra. 

It  is  elementary  that  no  particular  form  of  words  is  neces- 
sary in  order  to  create  a  trust,  so  that  each  case  usually  de- 
pends upon  its  own  facts  and  circumstances  from 

4.  which  the  intention  of  the  parties  to  create  a  trust  is 
to  be  determined.     In  this  case,  if  we  were  to  stop 

with  the   facts   showing  the   employment   by   appellee   of 
Thomas  0.  Taber  to  collect  the  money  claimed  by 

5.  her  from  Levi  Tillottson's  estate,  that  he  collected 
the  money  and  failed  to  turn  over  a  portion  of  it,  to 

the  knowledge  of  appellee,  we  would  not  have  a  case  cog- 
mzable  only  by  a  court  of  equity,  and  the  statute  would  be- 
gin to  run  from  the  time  Taber  received  the  money.  Sheaf 
V.  Dodge  (1903),  161  Ind.  270.  The  pleaded  facts  here  show 
not  only  a  blood  relationship  between  the  parties,  but 

6.  they  also  show  their  relations  to  be  confidential,  and 
on  the  part  of  Taber  superior  knowledge  and  ability 

to  loan,  manage  and  control  said  money,  as  an  inducement 
for  the  parol  agreement  whereby  Taber  was  to  keep  the 
money  so  belonging  to  the  appellee,  and  manage  and  con- 
trol it  for  her;  that  in  pursuance  of  said  agreement  he  did 
keep  it,  loaned  and  managed  it  with  the  understanding  that 
he  should  account  to  appellee  therefor ;  that  he  never  did  ac- 
count for  it  or  the  accumulations  thereon.  These  facts  pre- 
sent an  entirely  different  case  from  that  considered  in  the 
case  of  Hitchcock  v.  Cosper,  supra.    Taber  having  agreed  to 


170  APPELLATE  COURT  OF  INDIANA, 

Taber  r.  Zeiiner — 17  Ind.  Api).  1(15. 

keep  and  hold  the  money  for  the  use  and  benefit  of  appel- 
lee, shows  such  a  relationship  between  the  parties  as  to  make 
it  unconscionable  to  permit  his  representatives,  because  of 
lapse  of  time  only,  to  defeat  appellee's  claim,  otherwise 
justly  due  and  owing  to  her.  Thornhurg  v.  Buck  (1895), 
1 3  Ind.  App.  446.  In  view  of  our  statute  ( §2828  Bums  1908, 
Acts  1883  p.  151,  §5)  requiring  the  holder  of  a  claim  against 
an  estate  to  '*file  a  succinct  and  definite  statement"  thereof, 
we  are  satisfied  that  the  facts  set  forth  by  appellee  are  suf- 
ficient to  authorize  proof  in  its  support. 

The  question  for  decision  is  whether  appellee  had  a  just 
and  enforceable  claim  against  the  estate  of  Thomas  0.  Taber. 

In  substance,  the  evidence  shows,  without  contradiction, 
that  Thomas  0.  Taber,  deceased,  was  a  nephew  of  appellee, 
and  in  the  year  1894  he  received  from  the  estate  of  Levi 
Tillottson,  deceased,  $3,880.40,  one-half  of  which  belonged 
to  appellee.  He  made  said  collection  in  pursuance  of  a  con- 
tract, dated  December  1,  1893,  between  appellee  and  himself, 
whereby  he  was  to  **bear  his  own  expenses  in  costs  of  said 
collection,'*  and  as  compensation  therefor  he  was  to  receive 
one-third  of  the  sum  collected.  The  other  half  of  said  sum 
so  collected  belonged  to  Cora  Tichenor,  for  whom  said  Taber 
was  appointed  guardian.  On  October  16,  1894,  Taber  filed 
in  the  Marshall  Circuit  Court  a  current  report  in  said  guar- 
dianship, from  which  it  appears  that  he  charged  himself 
with  $1,940.20,  and  claimed  credit  for  one-half  of  the  attor- 
ney's fees,  $148.71,  and  $250  for  his  services  as  guardian  in 
making  said  collection. 

From  the  foregoing  facts  it  conclusively  appears  that  said 
Taber  collected  for  appellee  $1,940.20,  and  if  it  be  conceded 
that  he  was  entitled  to  one-third  of  said  sum  so  collected  for 
her,  or  $646.73,  and  that  appellee  should  reimburse  said 
Taber  for  one-half  of  the  attorney's  fees — $148.71 — 
there  would  still  be  due  appellee  in  ^May,  1894,  $1,144.76. 
Thomas  0.  Taber  died  December  26,  1906.    Among  the  pri- 
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vate  papers  of  Thomas  0.  Taber,  and  in  his  handwriting,  was 
found  a  memorandum  as  follows: 

'*Argos,  Indiana,  May  4,  1894. 

Account  of  collection  for  Nancy  J.  Tichenor,  widow  of 
Wm.  A.  Tichenor,  and  Cora  A.  Tichenor,  minor  heir  of 
the  late  Wm.  Anson  Tichenor,  deceased,  from  Levi  Til- 
lottson,  ex.  estate  of  Levi  Tillottson,  deceased. 

Total  amount  collected $3,880.40 

Total  expenses  in  suit,  making  col 497.42 


$3,382.98 

Cora  A.  Tichenor $1,691.49 

Nancy  J.  Tichenor 895.45 

T.  O.  Taber 796.04 


$3,382.98" 

Among  the  entries  in  the  individual  bank  ledger  of  the 
State  Exchange  Bank,  of  Argos,  Indiana,  of  which  bank  in 
1894  Taber  was  its  cashier,  these  entries  appear : 

''NANCY  J.  TICHENOR. 
1894. 
May  7,  by  cash $895.45    May  19,  to  cash $895.45.'' 

On  ]\ray  15,  1894,  the  State  Exchange  Bank  issued  to  ap- 
pellee a  certificate  of  deposit  calling  for  $890.45.  On  June 
20,  1894,  the  same  bank  issued  to  appellee  a  certificate  of 
deposit  for  $190.45  and  on  June  27,  1894,  the  same  bank  is- 
sued another  certificate  to  appellee  for  $180;  and  on  the 
part  of  the  bank,  the  first  certificate  was  signed  by  T.  0. 
Taber,  cashier,  and  the  last  two  certificates  by  William  Rails- 
back,  its  president.  Each  of  these  certificates  was  endorsed 
on  the  back  by  Nancy  J.  Tichenor.  These  certificates  are  ex- 
plained by  the  president  of  the  bank  as  follows ;  The  first 
certificate  was  returned  to  the  bank,  $700  of  which  was 
used  in  making  a  loan,  and  the  balance  is  represented  by  the 
second  certificate.  The  second  certificate  was  returned,  and 
the  last  certificate  issued  in  its  place  for  $180,  and  $10.45 
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paid  to  the  appellee  in  cash.  It  also  appears  that  a  real  es- 
tate mortgage,  dated  June  20,  1894,  was  given  to  secure  a 
note  dated  June  16,  1894,  due  two  years  after  date,  for  $700, 
signed  by  one  Swihart,  and  payable  to  Nancy  J.  Tichenor; 
that  this  mortgage  was  satisfied  June  20,  1896 ;  that  on  June 
17,  1896,  a  mortgage  was  executed  by  one  Sarber  to  secure 
the  payment  of  a  note  for  $600,  due  two  years  after  date, 
payable  to  appellee;  that  said  Taber  negotiated  said  loan, 
and  said  last  note  and  mortgage  were  prepared  under  his 
direction;  that  said  Sarber  had  no  dealings  with  appellee 
prior  to  obtaining  the  money  aforesaid ;  that  the  interest,  as 
it  became  due,  and  the  note  when  due  were  paid  to  appel- 
lee ;  that  in  the  fall  of  1896,  according  to  the  recollection  of 
appellee's  son-in-law,  who  was  a  witness  at  the  trial,  said 
Taber  admitted  having  $600  or  $700  belonging  to  appellee, 
and  exhibited  to  him  certain  items  in  his  bank-book  to  verify 
his  statement ;  that  this  admission  was  made  in  explanation 
of  a  difference  of  opinion  between  appellee  and  Taber  as  to 
the  amount  of  money  in  his  hands  belonging  to  the  former ; 
that  in  IMay,  1894,  appellee,  being  dissatisfied  with  the 
amount  of  money  received  from  Taber,  consulted  an  at- 
torney of  the  to\^Ti  of  Argos  regarding  the  matter,  and  as 
a  result  of  this  consultation  the  attorney  wrote  to  Taber 
asking  him  to  call  at  his  office  and  adjust  the  matter,  but  in- 
stead of  going  to  the  attorney's  office,  ^Ir.  Taber  with  an- 
other gentleman  went  to  the  home  of  appellee,  who  was  then 
sick  and  who  could  not  read  nor  write,  except  to  write  her 
own  name,  and  there  obtained  her  signature  to  a  paper  dated 
May  17,  1894,  purporting  to  be  a  receipt  for  $1,000  in  full 
of  her  share  of  the  money  collected  from  the  Levi  Tillott- 
son  estate,  and  in  full  settlement  of  said  collection  between 
said  Taber  and  herself,  but  there  is  no  evidence  that  any 
money  was  paid  upon  that  occasion.  The  gentleman  who 
accompanied  Taber  on  that  occasion  was  present  at  the  trial 
and  testified  that  he  saw  no  money  paid. 

The  undisputed  facts  in  this  case  present  for  our  consid- 
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eration  a  case  different  in  many  particulars  from  that  pre- 
sented by  the  facts  as  set  forth  in  the  claim  filed. 

7.  But  appellee's  failure  to  establish  the  claim  upon 
the  precise  theory  outlined  by  the  pleaded  facts  will 

not  bar  her  right  to  recover.     Masters  v.  Jones,  supra; 

Stanley's  Estate  v.  Pence,  supra;  Woods  v.  Matlock,  supra. 

It  cannot  be  said  that  the  claim  states  facts  from  which 

fraud  can  positively  be  inferred.    But  the  facts,  as  developed 

at  the  trial,  show  that  Taber  was  a  man  of  large  busi- 

8.  ness  experience,  accustomed  to  dealing  with  men,  evi- 
dently understood  human  nature,  and  a  man  in  every 

way  able  to  take  care  of  himself  in  business  matters.  It 
is  also  perfectly  plain  that  appellee  was  a  person  having 
but  little,  if  any,  business  experience,  unaccustomed  to  busi- 
ness methods,  unable  to  read  or  write,  and  helpless,  as  com- 
pared with  a  person  so  well  equipped  as  Taber  to  drive  a 
good  bargain.  There  is  no  evidence  in  the  record  tending 
to  show  that  Taber  ever  rendered  to  appellee  a  statement 
of  his  doings  with  reference  to  the  money  received  by  him 
under  his  contract  of  December  1,  1893.  There  is  no  evi- 
dence that  appellee  was  ever  informed  of,  or  ever  knew  th(i 
amount  of  money  due  her  from  Taber  on  such  collection. 
At  times  there  seems  to  have  been  some  doubt  in  her  mind  as 
to  whether  she  had  received  from  Taber  the  amount  of  money 
to  which  she  was  entitled.  This  doubt  appears  to  have  readily 
yielded  under  the  influence  of  Taber,  for  when  she  sought  to 
have  the  matter  adjusted  through  a  representative,  we  find 
Taber  calling  upon  her,  rather  than  her  attorney,  who  had 
invited  him  to  his  office  for  a  conference  regarding  said  col- 
lection. At  that  time  he  secured  appellee's  signature  to  an 
instrument  ptirporting  to  show  a  full  settlement  of  their 
matters  by  the  payment  of  an  amount  much  less  than  the 
true  amount  due.  Looking  to  the  contract  of  December  1, 
1893,  the  private  statement  of  the  account  between  himself 
and  appellee,  dated  May  4,  1894,  and  the  transaction  as  ex- 
hibited by  the  books  of  the  State  Exchange  Bank,  together 
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with  his  manifested  interest  in  her  welfare,  by  looking  after 
the  loaning  of  her  money,  and  whose  judgment  as  to  the 
security  offered  was  apparently  unquestioned,  leads  us  to 
conclude  that  a  full  and  fair  accounting  by  Taber  was  never 
made  to  appellee.  But  by  reason  of  his  influence  over  her, 
and  her  reliance  upon  his  honesty  and  fair  treatment  in  the 
matter,  he  was  enabled  to  conceal  from  her  the  facts  as  they 
really  existed,  thereby  enabling  him  to  retain  and  appro- 
priate to  his  own  use  money  justly  belonging  to  her,  and 
in  violation  of  a  positive  fiduciary  obligation.  All  presump- 
tions are  to  be  indulged  in  favor  of  the  judgment,  and  it  is 
our  duty  to  consider  only  that  part  of  the  evidence  most 
favorable  to  the  action  of  the  lower  court.  While  there  is 
no  evidence  from  which  we  can  say  that  by  agreement  a 
trust  was  created,  yet  the  evidence  is  such  as  to  warrant  a 
court  of  equity  in  taking  cognizance  of  the  matter,  and  pre- 
vent a  failure  of  justice,  by  declaring  a  trust  relation  be- 
tween the  parties,  whether  they  so  intended  or  not.  Jack- 
son V.  Landers  (1893),  134  Ind.  529;  Meredith  v.  Meredith 
(1898),  150  Ind.  299;  Wright  v.  Moody  (1888),  116  Ind. 
175.  In  the  case  of  Bonham  v.  Doyle  (1907),  39  Ind.  App. 
438,  it  is  said:  "Wherever  a  fiduciary  relation  is  shown  to 
exist,  either  by  actual  averment  or  by  the  statement  of  re- 
lations, during  the  continuance  of  which  confidence  is  neces- 
sarily reposed  by  one  or  a  corresponding  influence  possessed 
by  the  other,  the  person  availing  himself  of  his  position  to 
obtain  an  advantage  becomes  in  equity  a  trustee.  Huffman 
v.  Huffman  (1905),  35  Ind.  App.  643." 

We  are  not  unmindful  of  the  rule  that  the  statute  of 
limitations  will  run  against  trusts  where  there  is  concur- 
rent law  and  equity  jurisdiction,  but  in  cases  where, 
9.    as  here,  one  party,  by  acts  or  controlling  influences, 
overreaches  another  for  such  a  length  of  time  as  the 
law  will  grant  no  relief,  and  relief  must  come  if  at  all 
through  a  court  of  equity,  then  the  case  may  be  said  to  be 
one  of  exclusively  equitable  jurisdiction  (19  Am.  and  Eng. 
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Ency.  Law  [2d  ed.]  242),  and  within  the  exception  to  the 
general  rule  that  ignorance  of  one's  rights  is  unavailing  to 
stop  the  running  of  the  statute.  The  exception  arises  in 
"cases  of  concealment  of  the  cause  of  action  or  fraud  on 
the  part  of  the  defendant,  and  in  special  cases  where  igno- 
rance of  the  plaintiff  is  due  to  no  fault  or  negligence  of 
liis  own,  but  to  the  peculiar  circumstances  of  the  case."  19 
Am.  and  Eng.  Ency.  Law  (2d  ed.)  214. 

Haying  concluded  that  Taber  was  a  trustee,  and  appellee 
his  cestui  que  trust,  the  case  as  here  presented  is  not  one 
within  the  statute  of  limitations. 

Other  questions  presented  and  argued  by  counsel  have 
been  examined  by  us,  but  in  view  of  the  fact  that  a  correct 
conclusion  was  reached  in  the  court  below,  they  are  not  of 
such  importance  as  to  be  effective  in  overthrowing  the  judg- 
ment. 

The  attention  of  this  court  is  called  to  the  fact  that  since 
the  submission  of  this  cause  the  appellee  has  died. 

10.  The  judgment  is  therefore  affirmed  as  of  the  date  of 
the  submission  of  this  cause  in  this  court. 


Lund  v.  Board  of  Commissioners  of  the  County 

OF  Newton. 

[No.  6,871.    Filed  December  9,  1910.    Rehearing  denied  February 

17,  1911.] 

ft 

1.  C0UNTIE8. — Expenditures. — Abuses. — County  Reform  Law. — The 
county  reform  hiw  (Acts  1899  p.  343)  was  enacted  for  the  pur- 
pose of  placing  checks  upon,  the  expenditure  of  county  revenues, 
p.  178. 

2.  Counties. — Boards  of  Commissioners, — Contracts. — Statutes. — 
Boards  of  commissioners  can  not  legally  enter  into  a  contract 
tmless  authorized  so  to  do  by  the  statutes,    p.  179. 

3.  Statutes. — Construction. — County  Reform  Laic. — Constitutional 
L« IF.— That  construction  of  the  county  reform  law  (Acts  1899  p. 
344)  declared  by  the  Supreme  and  Appellate  Courts,  which  for- 
bids the  boards  of  commissioners  from  entering  into  any  con- 
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tracts  for  the  expenditure  of  public  money,  unless  proper  ap- 
propriations therefor  have  been  made,  is  correct,  and  does  not 
violate  the  right  to  contract,  take  property  without  compensation, 
nor  deny  due  process  of  law.    p.  179. 

4.  Appeai^ — Transfer.  —  Appellate  Court.  —  Constitutional  Law, — 
Statutes. — Construction. — The  Appellate  Court  cannot  decide  eon- 
stitucional  law  questions,  but  may  construe  statutes,    p.  180. 

5.  Contracts.  —  Public  Officers,  —  Powers,  —  Sotice,  —  Counties. — 
Boards  of  Commissioners. — Ignorance  of  the  law  does  not  justify 
nor  excuse  persons  dealing  with  botirds  of  commissioners  in  vio- 
lation of  their  lawful  powers,    p.  180. 

6.  Contracts. — Illegal. — Boards  of  Commissioners, — Contracts  en- 
tered into  by  a  board  of  commissioners,  in  violation  of  statute,  are 
void.    p.  180. 

7.  Counties. —  Courthouses.  —  Construction  Contracts, — Appropria- 
tions.— Complaint. — ^A  contract  for  the  construction  of  a  court- 
house cannot  be  lawfully  made  unless  an  appropriation  therefor 
has  been  previously  made,  and  such  appropriation  must  be  alleged 
in  a  complaint  on  such  contract    p.  181. 

From  White  Circuit  Court ;  James  P.  Wcison,  Judge. 

Action  by  Eric  Lund  against  the  Board  of  Commissioners 
of  the  County  of  Newton.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

William  Whinery,  for  appellant. 

William  Darroch  and  John  Biggins,  for  appellee. 

Watson,  J. — ^Appellant  brought  this  action  to  recover  the 
sum  of  $3,500,  with  interest,  due  for  work  and  labor  done 
and  materials  furnished  by  him  for  appellee,  at  its  special 
instance  and  request,  in  the  erection  and  construction  of  a 
courthouse  in  the  town  of  Kentland.  Appellant  filed  an 
amended  complaint  in  three  paragraphs,  and  afterwards  two 
additional  paragraphs  were  filed. 

The  first  paragraph  of  the  amended  complaint  was  a  com- 
mon count,  including  a  bill  of  particulars,  for  work  and  la- 
bor done  and  for  material  furnished  at  the  special  instance 
and  request  of  appellee,  and  alleging  that  appellee  had  re-  * 
ceived  and  accepted  said  work,  labor  and  material;  also 
alleging  the  presentation  of  the  claim  to  the  board  of  com- 
missioners, and  its  disallowance. 
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The  second  paragraph  was  likewise  a  conunon  count  for 
work  and  labor  done  and  material  furnished  at  the  special  in- 
stance and  request  of  appellee,  alleging  also  that  the  work, 
labor  and  material  had  been  received,  accepted  and  enjoyed 
by  appellee ;  that  appellant  had  presented  his  claim  to  ap- 
pellee, and  it  had  been  disallowed ;  that  he  had  requested  said 
board  to  ask  the  county  council  of  said  Newton  county 
to  make  an  additional  appropriation  for  the  payment  of  his 
claim,  all  of  which  had  been  refused. 

The  third  paragraph  set  forth  the  facts  showing  the  adop- 
tion of  plans  and  specifications  by  the  board,  the  solicitation 
of  bids  by  advertising,  the  presentation  of  appellant's  bid 
with  others,  the  awarding  of  the  contract  to  appellant,  the 
work  done  by  him  under  said  contract,  the  suit  to  enjoin  the 
board  from  proceeding  under  said  contract,  the  appeal  to 
the  Supreme  Court,  and  the  reversal  of  said  judgment,  the 
request  made  by  appellee  after  said  reversal  that  appellant 
stop  work,  the  submission  of  an  estimate  by  the  appellee  to 
the  county  council  of  Newton  county  for  another  appropria- 
tion of  money  with  which  to  complete  said  building,  the  ap- 
propriation thereof,  the  adoption  of  new  plans  and  specifica- 
tions for  the  completion  of  said  building  from  the  point 
where  appellant  had  been  compelled  to  stop  work  thereon,  the 
letting  of  a  new  contract,  and  the  erection  and  completion  of 
said  building  by  appellee;  likewise,  the  presentation  of  ap- 
pellant's claim  for  allowance  and  its  disallowance  by  ap- 
pellee, also  the  request  for  an  additional  appropriation  for 
the  payment  thereof. 

The  fourth  paragraph  was  a  common  count  for  money  paid 
by  appellant  for  the  use  and  benefit  of  appellee,  at  its  special 
instance  and  request,  for  work  and  labor  done  and  for  mate- 
rial used  in  the  erection  and  construction  of  the  courthouse 
in  the  town  of  Kentland ;  alleging  also  the  presentation  of 
the  claim  to  the  board,  and  the  disallowance  thereof. 

The  fifth  paragraph  sets  forth  the  facts  similarly  to  the 
Vol.  47—13 
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third  paragraph,  except  that  it  is  more  specific  in  its  allega- 
tion, and  is  upon  the  theory  of  money  paid  at  the  special 
instance  and  request  of  appellee  in  carrying  on  the  work 
under  the  contract  for  the  erection  and  construction  of  the 
courthouse,  a  copy  of  which  contract  is  made  a  part  thereof. 
It  also  alleges  the  additional  appropriation  by  the  county 
council,  the  adoption  of  new  plans  and  specifications  by  ap- 
pellee, the  completion  of  the  building,  and  the  refusal  to  pay 
appellant  for  the  work  and  labor  done  and  the  material 
furnished  at  the  special  instance  and  request  of  appellee. 

A  several  demurrer,  filed  to  each  paragraph  of  the 
amended  complaint,  was  sustained  by  the  court,  which  ruling 
is  assigned  as  error. 

There  is  no  allegation  in  any  of  the  paragraphs  that  an 
appropriation  was  made  by  the  county  council  with  which 
to  pay  on  the  contract  at  the  time  it  was  entered  into,  or  for 
work  done  and  material  furnished,  for  the  value  of  which 
appellant  sues. 

In  order  to  stop  abuses  of  public  trust  and  extravagance 

in  the  expenditure  of  public   money,   which  had   grown 

up    all    over    the    State,    the    legislature    of    1899 

1.  passed  what  is  known  as  the  county  reform  law.  The 
parts  applicable  to  the  case  under  consideration  are  as 
follows:  '*No  board  of  county  commissioners,  ofiScer,  agent 
or  employe  of  any  county  shall  have  power  to  bind  the  county 
by  any  contract  or  agreement,  or  in  any  other  way,  to  any 
extent  beyond  the  amount  of  money  at  the  time  already  ap- 
propriated by  ordinance  for  the  purpose  of  the  obligation 
attempted  to  be  incurred,  and  all  contracts  and  agreements, 
express  or  implied,  and  all  obligations  of  any  and  every  sort, 
beyond  such  existing  appropriation,  are  declared  to  be  abso- 
lutely void."    §5942  Burns  1908,  Acts  1899  p.  343,  §25. 

''Hereafter  the  board  of  county  commissioners  •  •  • 
shall  have  no  power  whatever  to  make  any  allowance  for 
voluntary  services,  or  for  things  voluntarily  furnished,  and 
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no  power  to  pay,  or  cause  the  same  to  be  paid  for,  out  of  the 
comity  treasury.  •  •  •  All  laws  or  parts  of  laws  con- 
ferring power  upon  any  authority  to  make  payment  out  of 
the  county  treasury  for  any  of  the  matters  mentioned  in 
this  section,  are  hereby  repealed."  §5950  Burns  1908,  Acts 
1899  p.  343,  §33. 

''No  warrants  shall  be  drawn  and  no  funds  shall  be  paid 
out  of  the  county  treasury  in  payment  of  any  claim  on  any 
contract  with  the  commissioners  for  the  execution  of  any 
public  undertaking,  except  said  contract  has  been  let  pur- 
suant to  the  provisions  of  this  act,  nor  unless  said  claim  has 
been  filed  and  allowed  by  the  commissioners  in  the  manner 
herein  required."    §5956  Bums  1908,  Acts  1899  p.  343,  §39. 

In  fact,  the  tenor  of  the  whole  act  is  to  curtail  and  control 
the  power  of  public  ofiScers  in  the  expenditure  of  public 
funds. 

The  vital  and  only  question  in  this  case  is.  Can  appellant 
recover  under  the  averments  of  his  complaint,  where  no 
appropriation  is  alleged  to  have  been  made  to  cover  the 
expenditure  for  which  he  brings  this  action  ? 

The  board  of  commissioners,  like  other  statutory  officers, 
is  without  power  to  make  any  contracts  for  the  ex- 

2.  penditure  of  money,  except  such  as  are  conferred 
upon  it  by  statute. 

Appellant,  in  his  brief  and  in  oral  argument,  challenges 

the  construction  of  the  county  reform  law  laid  down  by 

the  Supreme  Court  and  this  court,  in  that  such  con- 

3.  structions  are  in  violation  of  article  1,  §§12,  21,  23,  of 
the  Constitution  of  the  State  of  Indiana,  and  of  the 

14th  amendment  to  the  Constitution  of  the  United  States. 
The  provisions  of  the  statute  under  consideration  are  plain 
and  imambiguous,  and  admit  of  no  different  construction ; 
neither  is  such  construction  an  attempt,  in  any  manner, 
to  limit  or  abridge  the  right  of  any  private  contract,  or  to 
take  private  property  without  just  compensation ;  nor  does 
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it  deny  to  a  person  a  remedy  by  due  process  of  law,  or  the 
equal  protection  of  the  law  common  to  all.     Nor  is 

4.  the  'constitutionality  of  said  comity  reform  law  duly 
presented  or  argued.    If  it  had  been,  this  court  would 

be  without  jurisdiction;  but  only  the  construction  thereof 
was  challenged. 

This  statute,  as  said,  was  enacted  for  the  welfare  of  the 

general  public,  and  the  restrictions  and  safeguards  which  it 

throws  around  the  public  treasury  are  no  hardship  to 

5.  persons  contracting  and  dealing  with  a  public  officer, 
for  it  defines  the  duties  of  the  officers,  and  not  only 

specifically  defines  their  several  duties  and  limits  their  official 
capacity  and  power,  but  denies  to  them  in  express  and  posi- 
tive terms  the  right  to  exercise  powers  beyond  those  given 
them  by  statute.  So  that  when  men  deal  with  public  offi- 
cers, ignorance  of  the  law  governing  their  powers  does  not 
excuse  them,  and  if  they  deal  with  such  officers  unadvisedly 
or  recklessly  they  do  so  at  their  peril. 

Moreover,  the  Supreme  Court  in  the  case  of  State,  ex  reL, 
V.  Board,  etc,  (1905),  165  Ind.  262,  has  fully  determined  the 
rights  of  appellant  and  appellee,  with  reference  to  the  con- 
tract attempted  to  be  made,  the  material  furnished  and  the 
work  done,  for  which  this  action  is  brought,  as  averred  in 
the  third  and  fifth  paragraphs  of  the  complaint.  So  that  at 
the  time  this  action  was  brought  appellant  was  no  stranger 
to  the  rulings  of  the  court  with  reference  to  this  statute. 
"Whatever  hardship,  if  any,  befalls  him  is  of  his  own  choosing, 
with  full  knowledge  of  the  situation  and  circumstances. 

It  is  the  well-settled  law  of  this  State,  that  when  county 
commissioners  attempt  to  contract  for  the  county,  in  disre- 
gard of  the  plain  letter  of  the  law,  such  contract  is 

6.  void,  and  no  recovery  can  be  had  against  the  county 
for  material  furnished  or  labor  performed  under  such 

contract. 

It  was  necessary  to  allege  and  prove  that  the  county  coun- 
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cil  had  appropriated  money  necessary  to  pay  the  expendi- 
ture to  be  made  by  the  commissioners  on  account  of, 
7.    and  at  the  time  the  supposed  contract  was  made,  and 

for  which  this  action  is  brought. 
We  find  no  error  in  the  record,  and  the  judgment  is  there- 
fore affirmed. 


Trimble  v.  Trimble  et  al. 

[No.  6,909.    Filed  February  17,  1911.] 

L  Tbiau — Special  Findings. — Want  of  Request  for, — Appeal. — A 
special  finding  will  be  treated  on  appeal  as  a  general  finding, 
where  there  was  no  request  therefor,    p.  182. 

2.  Judgment. — Jurisdiction. — Support. — In  an  action  for  support, 
where  the  defendant  was  served  with  summons  and  he  appeared 
and  answered,  the  court  has  jurisdiction  of  the  person  and  of 
the  subject-mHtter.    p.  183. 

3.  DnoBCE. — Alimony. — MefMure  of. — The  amount  of  alimony  to 
be  given  is  largely  discretionary,  but  consideration  should  be 
given  to  the  husband's  financial  condition  and  to  his  income, 
p.  183. 

4.  Husband  and  Wife. — Children. — Support. — Actions  for. — Char- 
acter of  Judgment.— Under  §7871  Burns  1908,  §5134  R.  S.  1881, 
providing  that  "the  court  may  make  such  orders  and  allowances, 
in  the  nature  of  alimony,  out  of  the  husband's  estate,  as  may 
seem  Just  and  equitable  and  for  the  best  interests  of  such  wife 
and  children,*'  a  personal  Judgment  for  the  support  of  a  wife  and 
child  may  be  given  for  a  gross  amount,    p.  183. 

Prom  Pulton  Circuit  Court ;  Harry  Bemetha,  Judge. 

Action  by  Nora  M.  Trimble  against  John  J.  Trimble  and 
another.  From  a  judgment  against  defendant  Trimble,  he 
appeals.    Affirmed. 

E.  C.  Martindale,  for  appellant. 

P.  W,  Bartholomew  and  Jackson  c&  Sample,  for  appellee 
Nora  M.  Trimble. 

Myers,  C.  J. — ^Appellee  Trimble  brought  this  action 
against  appellant,  her  husband,  and  J.  Howard  Reed,  alleg- 
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ing  that  her  said  liiusband  had  abandoned  her,  and  failed  to 
provide  for  her  and  their  infant  child,  and  praying  an  order 
of  the  court  compelling  appellant  to  contribute  to  the  sup- 
port of  herself  and  child. 

The  complaint  is  based  upon  §7870  Bums  1908,  §5133  R. 
S,  1881.  Appellant  answered  the  complaint  by  a  general 
denial.  The  issues  thus  formed  were  tried  by  the  court,  and 
resulted  in  a  finding  and  judgment  against  defendant 
Trimble,  and  in  favor  of  plaintiflf  for  $600,  and  a  finding  in 
favor  of  defendant  J.  Howard  Reed,  and  against  plaintiff. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 

this  ruling  is  assigned  as  error.    In  support  of  the  motion 

for  a  new  trial  it  is  insisted  that  the  decision  of  the 

1.  court  was  contrary  to  law.  The  finding  of  the  court 
amounts  to  a  general  finding  in  favor  of  appellee 
Trimble.  Kelley  v.  Bell  (1909),  172  Ind.  590;  Terre  Haute, 
etc,  R,  Co.  V.  State,  ex  rel  (1902),  159  Ind.  438,  480. 

The  question  presented  involves  the  authority  of  the  court 
to  make  the  order  against  defendant  John  Trimble  to  pay 
plaintiff,  in  the  nature  of  alimony,  $600  for  the  support  of 
herself  and  child,  and  to  render  judgment  against  said  de- 
fendant for  said  amount.  §7871  Bums  1908,  §5134  R.  S. 
1881,  provides  that  '*  whenever  the  process  has  been  served 
or  publication  made,  as  in  civil  cases,  the  court  shall  hear 
and  determine  said  cause ;  and  if  the  facts  stated  in  the  com- 
plaint are  found  to  be  true,  the  court  may  make  such  orders 
and  allowances,  in  the  nature  of  alimony,  out  of  the  hus- 
band's estate,  as  may  seem  just  and  equitable  and  for  the 
best  interests  of  such  wife  and  children ;  and  the  court  may 
also  order  the  real  or  personal  property  of  such  husband,  or 
both,  or  any  part  thereof,  to  be  sold  to  the  highest  bidder  for 
cash  or  on  time,  upon  such  terms  and  in  such  manner 
•    •    *    as  the  court  may  direct." 

Section  1083  Bums  1908,  §1045  R.  S.  1881,  provides:  *'The 
court  shall  make  such  decree  for  alimony,  in  all  cases  con- 
templated by  this  act   [an  act  regulating  the  granting  of 
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divorces,  etc.],  as  the  circumstances  of  the  case  shall  render 
just  and  proper;  and  such  decree  for  alimony,  heretofore 
made  or  hereafter  made,  shall  be  valid  against  the  husband, 
whether  asked  for  in  the  petition  or  given  by  the  judge  on 
default.*'  Under  this  section  of  the  statute  a  personal  judg- 
ment for  alimony  would  not  be  questioned  where  defendant 
is  personally  summoned  or  the  court  has  jurisdiction  of  his 
person.     In  the  case  before  us  defendant  was  per- 

2.  sonally  served  with  process,  appeared  to  the  action, 
and  answered  the  complaint.     There  Is  no  question 

that  the  trial  court  had  jurisdiction  of  the  person  and  sub- 
ject-matter of  the  action. 

It  has  been  held  that  the  amount  of  alimony  to  be  al- 
lowed is  largely  within  the  discretion  of  the  court,  due  con- 
sideration being  given  to  the  financial  condition  of  the 

3.  husband  and  his  income.     Yost  v.  Yost  (1895),  141 
Ind.  584;  Stutsman  v.  Stutsman  (1903),  30  Ind.  App. 

645;  Hedrick  v.  Hedrick  (1891),  128  Ind.  522;  Gussm^n  v. 
Gussman  (1895),  140  Ind.  433. 

Considering  the  alimony  statute  (§1083,  supra),  in  con- 
nection with  §7871,  supra,  directing  what  the  court  shall  do 
upon  the  hearing  of  a  cause  like  the  one  here  pre- 

4.  sented,  in  case  the  facts  stated  in  the  complaint  are 
found  to  be  true,  it  follows  that  the  decision  of  the 

court  was  not  contrary  to  law,  but  expressly  authorized  by 
law.  We  are  referred  to  the  case  of  Stanbrough  v.  Stan- 
brough  (1878),  60  Ind.  275.  That  case  was  grounded  upon 
the  act  approved  March  7,  1857  (Acts  1857  p.  94),  the  pur- 
pose of  which  was  to  authorize  the  sale  of  property  for  the 
relief  and  support  of  married  women  when  deserted  by  their 
husbands  and  of  children  when  deserted  by  their  parents. 

The  act  under  which  •plaintiff  here  proceeded  is  entitled 
**An  act  concerning  husband  and  wife,''  and  the  sections 
of  that  act  applicable  to  the  case  under  consideration  are 
entirely  different  from  the  one  under  consideration  in  the 
case  of  Stanbrough  v.  Stanbrough,  supra,  and  that  case  is 
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therefore  not  in  point.     We  therefore  conclude  that  the 
reasons  given  for  reversing  the  judgment  in  this  case  are 
insujficient. 
Judgment  affirmed. 


Cincinnati,  Hamilton  and  Dayton  Railway 
Company  v.  McCollum,  Guardian. 

[No.  7,136.    Filed  February  21,  1011.] 

1.  Masteb  and  Servant. — Railroads, — Defective  Switch  Targets. — 
Interrogatories. — Answers  to  interrogatories  allowing  that  the 
plaintiff  brakeman  was  operating  a  railroad  switch,  and  that  be- 
cause of  a  defect  in  the  switch  target  it  fell  upon  him,  injuring 
him  and  causing  his  insanity,  that  by  ordinary  observation  plain- 
tiff would  not  discover  the  defect,  that  it  was  not  apparent,  and 
that  plaintiff  was  of  ordinary  intelligence,  do  not  overthrow  a 
general  verdict  for  the  plaintiff,    p.  186. 

2.  Masteb  and  Servant.  —  Railroads. — Witnesses. — Evidence. — In- 
structions.—Prejudicial. — ^An  instruction  that  where  the  wit- 
nesses in  a  case  are  equally  credible  and  their  testimony  of  equal 
weight,  the  party  having  the  greater  numl)er  of  witnesses  should 
prevail,  is  erroneous;  and  where  the  prevailing  party  had  the 
greater  number  of  witnesses  the  court,  on  appeal,  cannot  say 
that  the  error  was  not  prejudicial,    p.  187. 

From  Marion  Circuit  Court  (15,332) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Joseph  M.  McCollum,  as  guardian  of  Joseph  W. 
Roebuck,  a  person  of  unsound  mind,  against  the  Cincinnati, 
Hamilton  and  Dayton  Railway  Company  and  others.  From 
a  judgment  on  a  verdict  for  plaintiff  for  $4,500,  defendant 
Cincinnati,  Hamilton  and  Dayton  Railway  Company  ap- 
peals.   Reversed. 

John  B.  Elam,  J.  W.  Fesler  and  Harvey  J.  Elam,  for 
appellant. 
J.  Burdette  Little,  for  appellee. 

Adams,  J. — Joseph  M.  McCollum,  as  guardian  of  Joseph 
W.  Roebuck,  a  person  of  unsound  mind,  filed  his  amended 
complaint  in  the  court  below  against  appellant,  the  Cin- 
cinnati, Indianapolis  and  Western  Railway  Company  and 
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the  Chicago,  Indianapolis  and  Louisville  Railway  Company, 
to  recover  damages  for  personal  injuries  alleged  to  have  been 
received  by  said  Roebuck  while  in  the  employ  of  defendants 
as  freight  brakeman,  by  being  struck  on  the  head  by  an  arm 
which  fell  from  a  defective  switch  target.  After  this  appeal 
was  taken  Roebuck  died,  and  Joseph  M.  McCoUum,  adminis- 
trator of  the  estate  of  Roebuck,  was  substituted  as  appellee 
herein. 

The  negligence  charged  in  the  first  paragraph  is,  sub- 
stantially, that  on  September  26, 1904,  and  long  prior  thereto, 
defendants  and  each  of  them  had  negligently  failed  to  in- 
spect and  keep  in  repair  said  switch  signal;  that  by  reason 
of  said  negligence  it  had  become  unsafe  and  insecure,  in 
that  the  bolts  and  rivets  of  said  switch  signal  had  rusted 
away  and  fallen  out,  leaving  it  defective;  that  it  was  Roe- 
buck's duty  to  operate  said  switch  signal ;  that  in  the  exer- 
cise of  due  care  he  did  throw,  turn  and  operate  said  signal ; 
that  because  of  the  unsafe,  unsound  and  insecure  condition 
of  said  switch  signal  it  fell  upon  Roebuck's  head  and  in- 
jured him;  that  he  had  no  knowledge  of  said  unsafe 
condition. 

The  second  and  third  paragraphs  do  not  differ  materially 
from  the  first.  The  second  charges  a  violation  of  a  rule  re- 
quiring inspection,  and  the  third  proceeds  upon  the  theory 
of  a  delegated  supervision  of  such  switch  target. 

The  cause  was  afterwards  dismissed  as  to  the  Chicago, 
Indianapolis  and  Louisville  Railway  Company. 

Upon  general  issue  formed,  a  trial  was  had  by  jury  and  a 
gfeneral  verdict  returned  in  favor  of  appellee's  ward  and 
against  appellant.  With  the  general  verdict  the  jury  re- 
tmned  answers  to  interrogatories.  At  the  close  of  plain- 
tiif's  evidence  the  Cincinnati,  Indianapolis  and  Western 
Railway  Company  successfully  moved  that  the  court  grant 
a  peremptory  instruction  in  its  favor.  Appellant  also  moved 
for  a  peremptory  instruction,  which  motion  was  overruled. 
Said  motion  was  again  renewed  at  the  close  of  all  the  evi- 
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dence,  with  the  same  result.  Over  appellant's  motions  for 
judgment  on  the  answers  to  interrogatories,  and  for  a  new 
trial,  judgment  was  rendered  on  the  verdict. 

The  errors  assigned  and  relied  upon  for  reversal  are, 
the  overruling  of  appellant's  motions  (1)  for  a  peremptory 
instruction,  (2)  for  judgment  on  the  answers  to  interroga- 
tories, and  (3)  for  a  new  trial. 

The  first  alleged  error  is  waived  by  failure  to  discuss. 

The  jury  in  the  answers  to  interrogatories  found  that 

lioebuck  was  injured  on  September  26,  1904,  at  Glenwood, 

Indiana;  that  while  he  was  operating  a  switch  the 

1.  switch  target,  weighing  about  fifteen  pounds,  fell 
and  hit  him  on  the  head;  that  the  target  was  fast- 
ened on  with  two  rivets  just  before  it  fell;  that  the  target 
had  been  in  substantially  the  same  condition  for  over  six 
months;  that  the  target  would  **flop  around  when  the  switch 
was  turned,  and  make  a  noise  as  it  flopped;"  that  when 
operating  the  switch  the  head  of  a  man  six  feet  high  would 
be  three  feet  from  the  lower  edge  of  the  target;  that  another 
brakeman  (Johnson)  observed  that  the  target  was  loose; 
that  a  brakeman  operating  the  switch  in  an  ordinary  way 
would  not  obsen^e  that  the  target  was  loose;  that  Roebuck 
had  not  operated  the  switch  three  or  four  times  before  his 
injury  on  the  day  he  was  hurt ;  that  he  had  operated  it  on 
previous  occasions ;  that  he  was  a  freight  brakeman  on  local 
freight,  and  had  been  so  employed  for  several  months ;  that 
his  regular  run  was  through  Olenwood,  Indiana,  and  that 
brakemen  on  local  freight-trains  through  Glenwood  fre- 
quently operated  the  switch  that  caused  the  injury;  that 
the  condition  of  the  switch  target  was  not  readily  apparent 
to  any  one  who  looked  at  it,  because  it  was  held  in  its  proper 
place,  but  was  not  securely  fastened;  that  Roebuck  was  a 
man  of  ordinary  intelligence  prior  to  his  injury;  that  he 
was  a  man  of  sound  mind  at  the  time  of  his  injury ;  that  he 
was  about  six  feet  tall  and  thirty-five  years  of  age ;  that  the 
injury  to  his  head  was  the  cause  of  his  insanity. 
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Counsel  for  appellant  contend  that  appellant's  motion 
for  judgment  on  the  answers  to  interrogatories  should  have 
been  sustained,  because  they  show  that  the  defect  which 
caused  the  injury  was  one  which  the  plaintiff  would  have 
discovered  if  he  had  given  reasonable  attention  to  his  work ; 
that  he  thereby  assumed  the  risk  of  that  defect. 

No  irreconcilable  conflict  between  the  answers  to  inter- 
rogatories and  the  general  verdict  appears,  and  appellant's 
motion  was  properly  overruled. 

In  support  of  appellant's  motion  for  a  new  trial  it  is 
argued,  among  other  things,  that  the  court  erred  in 

2.  giving  to  the  jury,  of  its  own  motion  and  over  ap- 
pellant's objection,  instruction  fourteen. 

The  objectionable  part  of  said  instruction  reads  as  fol- 
lows: "And  all  other  things  being  exactly  equal  in  all  re- 
spects, the  witnesses  being  of  equal  intelligence  and  credi- 
bility, and  possessing  equal  opportunities  of  knowledge  of 
the  matters  about  which  they  testify,  and  testifying  with 
equal  candor,  intelligence  and  fairness,  the  weight  of  the 
evidence  as  to  any  matter  may  be  considered  by  you  to  be 
on  the  side  which  has  the  greater  number  of  witnesses  in  its 
favor  thereon.  Buf  it  does  not  necessarily  follow  that  the 
weight  of  the  evidence  is  on  the  side  which  has  the  greater 
number  of  witnesses.  It  does  not  depend  upon  the  number 
of  witnesses  testifying  one  way  or  the  other,  but  upon  all 
the  evidence  in  the  case,  whether  direct  or  circumstantial ; 
it  is  the  evidence  which  is  greater  in  weight  and  credi- 
bility." 

It  is  not  a  safe  practice  for  trial  courts  to  instruct  juries 
that  the  preponderance  of  the  evidence  in  a  cause  can  be 
determined  by  the  number  of  witnesses  testifying  for  or 
against  any  matter  in  issue.  Such  an  instruction  is,  in  a 
sense,  an  invitation  to  the  jury  to  count  the  witnesses,  and 
offers  an  easy  method  of  resolving  the  difficult  duty  of 
weighing  the  evidence. 

It  has  been  held  in  this  State  that  such  an  instruction, 
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where  it  is  limited  and  qualified,  and  where  it  clearly  ap- 
pears that  the  jury  was  not  misled,  will  be  considered 
harmless.  Indianapolis  St.  B.  Co,  v.  Schmidt  (1904),  163 
Ind.  360;  Board,  etc.,  v.  Brewington  (1881),  74  Ind.  7. 

The  instruction  complained  of  in  this  case  seems  to  be 
identical  with  the  instruction  given  in  the  case  of  Indian- 
apolis  St.  B.  Co.  v.  Schmidt,  supra,  wherein  it  was  held 
that  even,  if  erroneous  under  the  facts  in  that  case,  it  was 
harmless.  Since  that  decision,  and  since  the  trial  below,  the 
same  instruction  has  again  been  considered  in  the  case  of 
Warren  Construction  Co.  v.  Powell  (1909),  173  Ind.  207. 
In  the  last  case  the  court  held  that  *'the  court,  by  the  in- 
struction in  question,  declared  to  the  jury  an  erroneous  test 
for  determining  the  preponderance  of  the  evidence  in  the 
case.'*  It  was  further  held  that  under  the  evidence  and  the 
circumstances  in  that  case  it  could  not  be  said  that  the  jury 
was  not  misled  by  the  instruction  in  question  to  the  preju- 
dice of  appellant,  and  that  a  reversal  must  follow. 

Our  conclusion  therefore  is,  that  unless  it  clearly  appears 
that  the  appellant  was  not  harmed  by  giving  the  instruc- 
tion complained  of,  the  cause  must  be  reversed.  Cleveland, 
etc.,  B.  Co.  V.  Case  (1910),  174  Ind.  369;  Porter  v.  State 
(1910),  173  Ind.  694;  Hanes  v.  State  (1900),  155  Ind.  112. 
The  record  in  this  case  shows*  that  a  greater  number  of 
witnesses  testified  at  the  trial,  on  material  and  important 
matters,  in  favor  of  appellee,  than  in  favor  of  appellant. 
Under  such  conditions  this  court  cannot  know  that  the  in- 
struction was  harmless. 

Other  alleged  errors  are  discussed  by  appellant,  but  as 
they  are  not  likely  to  arise  at  another  trial  they  are  not 
considered. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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Snow,  Administrator,  v.  Indianapolis  and 
Eastern  Railway  Company  et  al. 

[No.  7,0(58.    Filed  February  22,  1911.] 

L  Railboads.  —  Interurban. — Private  Crossings. — Travelers. — Con- 
tributory Negligeiuie. — A  traveler  who  is  familiar  with  a  private 
Interurban  railroad  crossing  and  Its  surroundings,  and  who  at- 
tempts to  cross  when  an  approaching  car  is  visible  to  him  for  a 
considerable  distance  before  he  reaches  such  crossing,  and  the 
motorman  sounds  his  whistle  at  a  distance  of  600  or  700  feet 
from  the  crossing,  is  guilty  of  contributory  negligence  as  a 
matter  of  law.    p.  103. 

2.  Railroads.  —  Crossing  Accidents.  —  Contributory  Negligence. — 
Where  one  voluntarily  crosses  an  interurban  railroad  track  in 
front  of  an  approaching  car  which  was  or  could  have  been  seen, 
be  is  guilty  of  contributory  negligence  as  a  matter  of  law. 
HJ.  194, 197. 

3.  Railboads. — Crossing  Accidents. — Travelers. — Assumptions  as  to 
Conduct. — A  motorman  has  the  right  to  assume  that  a  traveler 
approaching  a  crossing  will  use  all  of  his  faculties  to  avoid  an 
approaching  car,  and  that  he  will  stop  when  danger  threatens, 
p.  194. 

4.  Railboads. — Interurban. — Operation  of,  on  Private  Rights  of 
Way. — Interurban  railroad  companies,  in  the  operation  of  their 
cars  on  their  private  rights  of  way,  are  governed  by  the  same 
laws  as  steam  railroads,    p.  195. 

5.  Railboads.  —  Crossing  Accidents.  —  Instructions.  —  How  Con- 
sidered.— Instructions  concerning  the  law  applicable  to  the  care 
necessary  in  approaching  a  private  crossing  of  an  interurban 
railroad  company,  are  not  erroneous,  where  the  killing  occurred 
at  such  a  crossing,  and  are  not  misleading  when  considered  with 
other  instructions  correctly  stating  the  law  as  to  other  branches 
of  the  case.    p.  196. 

6.  Railboads.  —  Interurban. — Crossing  Accidents. — Travelers. — Im- 
paired Hearing. — Instructions. — An  instruction  that  if  the  dece- 
dent was  hard  of  hearing,  the  law  required  him  to  make  use  of 
his  other  senses  to  avoid  an  approaching  car,  is  not  erroneous. 
p.  196 

7.  Railboads.  —  Interurban.  —  Crossing  Accidents.  —  Contributory 
Negligence. — Instructions. — An  instruction  that  if  decedent  drove 
upon  the  track  of  an  interurban  railroad  company  when  a  car 
was  so  near  that  a  collision  was  unavoidable,  and  where,  if  he 
had  looked,  be  could  have  seen  the  approaching  car,  he  could  not 
recover,  is  correct    pp.  196,198. 
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8.  Railboads. — Intemrhan, — Crotmings. — Respective  Rights  of  Com- 
pany and  Traveler. — A  railroad  company  and  a  traveler  have 
equal  rights  niK>n  a  public  crossing,  except  that  the  company  has 
the  right  of  priority  of  passage,    p.  19G. 

9.  Rahjioads. — Interurban, — Crossings. — Assumptions  as  to  Trav- 
eler's Capacity. — Instructions. — An  Instruction  that  a  motorman 
may  assume  that  a  traveler,  approaching  a  crossing  has  the 
ordinary  faculties,  until  something  appears  to  the  contrary.  Is 
correct,    p.  197. 

10.  Railroads. — Operation  of. — Instructions. — Assuming  Facts. — 
An  Instruction  that  defendant  Interurban  railroad  company  "had 
the  right  to  operate  its  car  over  the  National  road,  at  the  time 
and  place  where  the  decedent  was  Injured,  as  averred  In  the 
complaint,"  does  not  assume  that  It  had  the  right  to  oi)erate  the 
car  **negligently"  as  averred,    p.  197. 

11.  Railboads. — Crossing  Accidents. — Last  Clear  Chance. — Instruc- 
tions.— An  instruction  as  to  the  "last  clear  chance"  doctrine  is 
not  api)licable,  where  a  traveler  drove  uiwn  an  Interurban  cross- 
ing, when,  if  he  had  looked,  he  could  have  seen  the  approaching 
car  in  time  to  avoid  a  collision,    p.  197. 

12.  Tbial. — Instructions. — Duplication. — Instructions  should  not  be 
duplicated,    p.  197. 

13.  Railboads. — Negligence. — Proximate  Cause. — Instructions. — An 
Instruction  that  if  defendant  interurban  railroad  company  negli- 
gently oi)erated  its  car  and  such  negligence  was  the  proximate 
cause  of  the  death  of  plaintifTs  decedent,  the  plaintiff  should 
recover,  should  be  refused,  since  It  is  incomplete,    p.  198. 

14.  Railboads. — Speed  in  Country. — Instructions. — Harmless. — An 
instruction  that  an  interurban  car  "may  be  run  at  a  higher  rate 
of  speed  over  public  highways  In  the  country  than  on  the  streets 
of  a  city,"  while  possibly  misleading  if  standing  alone,  when 
read  with  the  other  instructions  It  correctly  stated  the  care  re- 
quired where  the  killing  occurred,    p.  198. 

15.  Appeal. — Right  Result. — Where  the  trial  court  reached  the 
right  result,  its  Judgment  will  be  affirmed,    p.  199. 

From  Hancock  Circuit  Court;  Robert  L.  Mason,  Judge. 

Action  by  Henry  Snow,  as  administrator  of  the  estate  of 
"Wesley  Addison,  deceased,  against  the  Indianapolis  and 
Eastern  Railway  Company,  and  another.  Prom  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Charles  L.  Tindall,  for  appellant. 

W.  W,  Cook  and  W,  H.  Latta,  for  appellees. 
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Ibach,  J. — ^This  is  an  action  brought  by  appellant  to  re- 
eover  damages  on  account  of  the  alleged  negligence  of  ap- 
pellee Indianapolis  and  Eastern  Railway  Company  which 
caused  the  death  of  his  decedent,  and  for  the  benefit  of  his 
next  of  kin. 

The  complaint,  to  which  a  demurrer  for  want  of  facts 
was  overruled,  is  in  one  paragraph,  and,  omitting  the  for- 
mal parts,  discloses  that  on  October  12,  1906,  plaintiff's 
decedent  was  at  the  residence  of  Alonzo  Tyner,  who  lived 
on  a  public  highway  in  Hancock  county,  knoMm  as  the 
National  Road;  that  on  said  day  plaintiff's  decedent  started 
to  return  from  Tyner's  residence  to  his  own  home,  in  a 
^^^firgy*  aiid  drove  north  on  the  private  way  leading  from 
said  Tyner's  residence  to  the  traveled  portion  of  said  Na- 
tional Road;  that  in  order  to  reach  said  road  it  was  neces- 
sary to  cross  the  tracks  of  said  defendant ;  that  west  of  the 
driveway,  between  the  house  of  said  Tyner  and  the  defend- 
ant's tracks,  there  were  a  number  of  trees,  bushes,  trolley 
poles  and  telephone  poles,  which  obstructed  decedent's 
view  of  the  tracks;  that  plaintiff's  decedent  approached 
said  defendant's  tracks  in  a  buggy  at  a  slow  trot,  and  at- 
tempted to  cross  said  tracks  at  said  crossing,  and  while  on 
the  tracks,  defendant  Indianapolis  and  Eastern  Railway 
Company,  by  its  servants,  carelessly  and  negligently  ap- 
proached from  the  west  with  one  of  its  cars,  at  a  high  and 
dangerous  rate  of  speed,  and  negligently  ran  it  upon  and 
against  the  decedent's  buggy,  thereby  killing  him. 

It  is  alleged  that  said  defendant's  servants  in  charge  of 
the  car  negligently  failed  to  keep  it  under  proper  control, 
and  negligently  failed  to  look  ahead  on  said  public  road 
for  persons  who  might  be  traveling  thereon,  and  that  said 
defendant's  servants  negligently  ran  said  car  upon  dece- 
dent, without  giving  any  signal  or  warning  whatever  in 
time  so  that  decedent  could,  in  the  exercise  of  ordinary  care, 
have  avoided  said  injury;  that  owing  to  said  obstructions 
decedent  could  not  see  nor  hear  said  defendant's  car  in  time 
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to  avoid  said  collision,  and  that  he  was  unaware  of  the  ap- 
proach of  the  car  until  he  was  upon  the  tracks  at  the  cross- 
ing, at  which  time  decedent's  position  was  suddenly  and 
'unexpectedly  rendered  perilous;  that  he  urged  his  horse 
forward,  attempting  to  clear  the  track,  and  did  everything 
in  his  power  to  reach  a  place  of  safety,  but  that 
he  was  unable  to  do  so  on  account  of  the  high  and  danger- 
ous rate  of  speed  of  the  car;  that  through  the  negligence 
of  sai^i  defendant,  decedent  was  killed ;  that  defendant  Terre 
Haute,  Indianapolis  and  Eastern  Traction  Company  has 
taken  over  to  itself  all  the  property,  rights  and  franchises 
of  the  Indianapolis  and  Eastern  Railway  Company,  and  is 
now  in  possession  of  and  owns  said  railroad;  that  said  de- 
cedent left  surviving  him  his  widow,  Elizabeth  J.  Addison, 
and  his  daughter,  Anna  Shimm,  formerly  Anna  Addison, 
aged  twenty-nine  years,  both  of  whom  were  living  with  said 
decedent  as  members  of  his  family  at  the  time  of  his  death, 
and  dependent  upon  him  for  support ;  that  decedent  earned 
$1,000  a  year  prior  to  his  death ;  that,  by  reason  of  the  facts 
aforesaid,  his  said  widow  and  child  have  been  damaged  in 
the  sum  of  $10,000,  for  which  plaintiff  demands  judgment. 

Upon  the  issues  formed  by  general  denial,  the  cause  pro- 
ceeded to  trial.  A  verdict  in  favor  of  appellees  was  re- 
turned, and,  over  the  motion  of  appellant  for  a  new  trial, 
judgment  was  rendered  against  appellant  that  he  take  noth- 
ing by  his  action,  and  for  costs. 

The  only  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial.  The  grounds 
therefor,  relied  upon  for  reversal,  are  that  the  court  erred 
in  giving  and  refusing  to  give  certain  instructions,  and  in 
the  exclusion  of  certain  evidence  offered  by  appellant. 

The  following  facts  are  revealed  by  the  evidence  in  the 
case.  Decedent  had  been  at  the  home  of  a  neighbor,  and 
was  returning  to  his  own  home,  driving  north  along  the  pri- 
vate way  leading  from  such  neighbor's  home  to  the  main 
road    He  was  acquainted  with  the  road  and  crossing  over 
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the  track  where  he  was  injured.  There  was  nothing  present 
at  tlie  time  to  attract  his  attention  from  the  surroundings. 
He  undertook  to  cross  in  the  daytime  over  this  crossing 
where  there  was  a  clear  track,  and  nothing  to  obstruct  hfs 
view  of  an  approaching  car  for  a  long  distance,  both  to 
the  east  and  west  from  the  point  of  crossing,  and  for  sev- 
eral feet  before  driving  upon  it.  The  country  surrounding 
the  point  was  open  and  the  view  unobstructed.  The 
track  extended  east  and  west  and  he  was  driving  to  the 
north.  His  horse  was  traveling  at  a  **dog  trot."  He  did 
not  change  the  gait  of  the  horse  until  after  it  got  on  the 
railroad  track,  when  he  got  up  in  the  buggy  and 
slapped  the  horse  with  the  lines,  in  order  that  he  might 
hurry  over,  but  at  no  time  did  he  stop  the  horse  prior  to 
driving  upon  the  track.  Some  of  the  witnesses  testified  that 
he  did  not  even  look  toward  the  car  before  driving  upon 
the  track.  Other  witnesses  stated  that  he  did  look  before 
he  entered  upon  the  track,  and  then  it  was  that  he  began 
to  hurry  his  horse.  It  appears  that  at  any  point  for  some 
distance  away  from  the  crossing,  before  going  upon  the 
track,  he  could  have  seen  the  car,  had  he  looked.  Some  of 
the  witnesses  testified  that  the  whistle  sounded  six  or  seven 
hundred  feet  from  the  crossing;  that  the  top  of  decedent's 
buggy  was  half  down ;  that  the  motorman,  upon  approaching 
the  place  of  accident,  blew  the  ordinary  crossing  whistle, 
then  gave  several  quick  whistles  and  reversed  the  power. 
At  that  time,  the  horse  and  buggy  were  just  coming  upon 
the  track.  The  car  was  from  fifty  to  one  hundred  feet 
away  when  he  came  upon  the  track. 

It  thus  appears  that  decedent  was  familiar  with  the  lo- 
cation of  the  track  and  the  surroundings ;  that  it  was  in  the 
daytime  on  a  clear,  bright  day,  with  nothing  of  con- 
1.     sequence  to  obstruct  his  view  to  the  west  in  the  di- 
rection of  the  approaching  car;  that  he  had  an  un- 
obstructed   view    for    some    distance    from    the    crossing 
Vol.  47—13 
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before  going  upon  the  track,  at  any  point  of  which  he  could 
have  seen  the  car  had  he  looked,  and  that  the  whistle  was 
sounded  six  or  seven  hundred  feet  away  from  the  crossing. 
Under  such  a  state  of  facts,  it  has  been  held,  as  a  matter 
of  law,  that  a  person  attempting  to  cross  would  be  guilty 
of  negligence  defeating  a  recovery.  Mann  v.  Belt  R,,  etc., 
Co.  (1891),  128  Ind.  138;  Wilcox  y.  Rome,  etc.,  R.  Co. 
(1868),  39  N.  Y.  358,  100  Am.  Dec.  440;  Young  v.  Citizens 
Si.  R.  Co.  (1897),  148  Ind.  54. 

If  decedent  attempted  to  cross  the  track  when  he  knew 

the  approaching  car  was  nearby,  he  thereby  incurred  the 

risk.     Where  one  voluntarily  attempted  to  cross  a 

2.  track  in  front  of  a  moving  car,  which  was  seen,  or 
could  have  been  seen  if  the  person  had  looked,  and 

which  was  not  far  distant  from  the  crossing,  and  a  collision 
occurred,  he  cannot  recover.  Ohio,  etc.,  R.  Co.  v.  Walker 
(1888),  113  Ind.  196,  3  Am.  St.  638;  Cadwdlader  v.  Louis- 
ville, etc.,  R.  Co.  (1891),  128  Ind.  518. 

Said  appellee's  servants  saw  deceased  while  he  was  trav- 
eling along  the  private  road,  leading  to  the  crossing,  and 
they  had  the  right  to  assume  that  he  saw  or  heard  the 

3.  car  approaching.     The  car  was  at  all  times  within 
his  view  when  he  was  near  enough  to  the  crossing  to 

make  it  necessary  for  him  to  learn  for  his  own  safety 
whether  a  car  was  about  to  cross  the  track  when  he  was 
attempting  to  cross.  Said  servants  also  had  the  right  to 
assume  that  decedent  would  not  voluntarily  throw  himself 
into  a  place  of  danger,  but  that  he  would  make  use  of  all  of 
his  faculties,  and  use  ordinary  care,  at  least,  to  observe  the 
approach  of  a  car,  and  they  had  the  right  to  operate  the 
car  upon  these  presumptions. 

In  a  well-considered  case  the  Supreme  Court  said:  **The 
conduct  of  the  decedent,  when  first  seen  on  the  highway 
driving  toward  the  crossing,  was  apparently  that  of  an  or- 
dinary person.  There  was  nothing  to  show  that  he  was  not 
endowed  with,  and  possessed  at  the  time,  all  the  senses  and 
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faculties  ordinarily  possessed  by  a  human  being.  Appel- 
lant's servants  had  the  right,  nnder  the  circumstances,  to 
presume  that  the  decedent,  before  reaching  the  crossing, 
would  exercise  proper  caution  to  prevent  injury  to  himself ; 
that  he  would  not  only  listen,  but  also  look  in  each  direction 
for  approaching  trains,  before  attempting  to  cross  the 
track,  and,  if  he  did  so,  he  would  see  the  train  and  be 
warned,  and  stop  at  the  last  moment,  before  entering  on  the 
track."  Cleveland,  etc.,  B.  Co.  v.  MUler  (1898),  149  Ind. 
490,  503. 

There  has  been  much  confusion  over  the  rights  and  du- 
ties of  an  operator  of  an  interurban  railway,  as  distinguished 
from  a  steam  railway.    This  is  no  doubt  due  to  the 

4.  fact  that  an  interurban  railroad  partakes  somewhat 
of  the  character  of  a  street  railway  when  the  tracks 
are  laid  in  the  street;  but  when  we  consider  an  interurban 
railroad,  operated  on  its  own  private  right  of  way,  or  out- 
side of  the  traveled  portion  of  a  public  highway,  there  ap- 
pears no  reason  for  distinction,  and  there  is  none. 

The  supreme  court  of  Ohio  said:  '*It  seems  reasonably 
clear  that  while  ^operating  the  cars  of  an  interurban  rail- 
road within  a  municipality,  the  regulations  and  powers  of 
a  street  railroad  company  are.  applicable,  but  when  it  comes 
to  running  cars  of  such  railroads  in  the  open  country,  upon 
a  track  substantially  the  same  as  the  track  of  a  steam  rail- 
road, and  at  a  high  rate  of  speed,  it  would  seem  that  the 
same  rules  as  to  negligence,  and  contributory  negligence, 
should  prevail,  as  are  applicable  to  steam  railroads.  *  *  * 
The  danger  is  the  same  in  either  case,  and  where  there  is 
no  difference  in  danger,  there  should  be  no  difference  in 
the  care  required,  nor  in  the  rights  and  liabilities  flowing 
from  the  neglect  to  observe  the  proper  care.''  Cincinnati, 
etc.,  St.  R.  Co.  V.  Lohe  (1903),  68  Ohio  St.  101,  67  N.  E. 
161,  67  L.  R.  A.  637. 

The  second,  eighth,  twelfth  and  sixteenth  instructions, 
given  at  the  request  of  said  appellee,  and  which  are  ob- 
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jected  to,  may  properly  be  considered  together.     It 

5.  \B  claimed  that  the  use  of  the  words  **  private  cross- 
ing" in  each  of  said  instructions  was  misleading. 

These  instructions  informed  the  jury  relative  to  the  care 
required  in  approaching  private  railroad  crossings.  The 
use  of  the  words  objected  to  was  not  erroneous  when  applied 
to  the  issues  and  the  evidence  in  the  case.  These  instruc- 
tions might  possibly  be  inclined  to  mislead  the  jury,  when 
considered  separately,  but  when  considered  together,  and  in 
connection  with  other  instructions  given  on  the  same  sub- 
ject, they  were  not  misleading,  and  were  properly  given. 

Instruction  four,  given  at  the  request  of  appellee,  over 

the  objection  of  appellant,  told  the  jury  that  if  decedent 

was  hard  of  hearing,  then  the  law  required  him  to 

6.  make  use  of  his  other  senses  to  avoid  danger.    This 
instruction  was  applicable  to  the  evidence,  and  the 

court  did  not  err  in  so  charging  the  jury. 

Instruction  six,  requested  by  appellee,  was  objected  to 

also.     It  told  the  jury  if  it  found  from  the  evidence  that 

decedent  drove  upon  the  track  in  such  close  proxim- 

7.  ity  to  the  car  that  a  collision  was  unavoidable,  and 
that  if  he  had  looked,  with  care  proportionate  to  his 

surroundings,  he  could  have  seen  and  avoided  said  car,  then 
he  could  not  recover.  By  this  instruction  the  jury  was  told 
that  if  decedent  failed  to  exercise  ordinary  care,  and  such 
failure  caused  his  injury,  he  was  not  entitled  to  re- 
cover. This  is  a  correct  statement  of  the  law,  and  there  was 
no  error  on  the  part  of  the  court  in  so  instructing  the  jury. 
It  has  been  repeatedly  held  by  the  courts  of  this  State, 
as  well  as  other  states,  that  **the  rights  of  the  traveler  and 
the  railroad  company  upon  a  highway  crossing  are 

8.  equal.   Neither  has  an  exclusive  right  to  use  it,  and 
both  are  bound  to  do  what  the  law  requires  of  them. 

The  right  of  the  company  is,  however,  superior  in  one  re- 
spect, and  that  is,  the  right  to  the  priority  of  passage.  Of 
necessity  this  must  be  true,  since  it  cannot  be  legally  pos- 
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aible  tliat  trains  must  be  brought  to  a  halt  at  every  high- 
way crossiiig  in  order  to  allow  travelers  to  cross.''     Ohio, 
etc.,  R.  Co.  V.  Walker  (1888),  113  Ind.  196,  202,  3  Am.  St. 
638. 
]Mr.  Beach  says  of  a  traveler  who  is  about  to  cross  a  rail- 
road track:    **He  must  assume  that  there  is  danger, 
2.    and  act  with  ordinary  prudence  and  circumspection 
upon  that  assumption."     Beach,  Contrib.  Neg.   (2d 
ed.)  §180. 

The  ninth  instruction  was  also  objected  to.    It  instructed 
the  jury  that  a  motorman  may  assume  that  a  person  at- 
tempting to  or  about  to  cross  the  track  of  a  railroad 

9.  at  a  crossing  is  in  the  possession  of  his  faculties,  until 
something  appears  to  the  contrary.     This  instruc- 
tion is  correct,  and  is  supported  by  the  case  of  Ohio,  etc., 
R,  Co.  V.  Walker,  supra. 

Objection  is  made  to  instruction  sixteen  and  one-half,  re- 
quested by  said  appellee,  which  is  as  follows:    *'I  instruct 
you  that  defendant  had  the  right  to  operate  its  car 

10.  over  the  National  Road,  at  the  time  and  place  where 
decedent  was  injured,  as  averred  in  the  complaint." 

Counsel  for  appeUant  insists  that  this  instruction  was  mis- 
leading; that  it  instructed  the  jury  that  said  appellee  had 
the  right  to  operate  its  car  in  the  highway  as  alleged  in  the 
complaint,  and  that  the  complaint  alleges  negligence  in  the 
operation  of  the  car  in  many  particulars.  The  position 
taken  by  appellant  is  not  correct.  The*  instruction  relates 
to  the  time  and  place  of  the  accident,  and  not  the  manner 
in  which  the  car  was  operated. 
Instruction  one,  requested  by  appellant  and  refused,  in- 
volved the  doctrine  of  the  last  clear  chance,   and 

11.  was  not  applicable  to  the  facts  in  the  case,  and  it 
was  therefore  properly  refused. 

Instruction  three,  requested  by  appellant,  so  far 

12.  as   applicable    was    covered    by    other    instructions 
given. 
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Instruction  eleven,  requested  by  appellant  and  refused, 

would  have  told  the  jury  that  if  it  found  that  said  appellee 

negligently  operated  its  said  car,  and  such  negli- 

13.  gence  was  the  proximate  cause  of  the  death  of  de- 
cedent, then  it  should  find  for  plaintiff.     This  in- 
struction was  incomplete,  and  for  this  reason  the  court  did 
not  err  in  its  refusal.    Over  v.  Schiffling  (1885),  102  Ind. 
191;  Musgrave  v.  State  (1893),  133  Ind.  297. 

Objection  is  made  to  that  part  of  instruction  fifteen  given 

by  the  court  of  its  own  motion,  which  told  the  jury  that  a 

car  **may  be  run  at  a  higher  rate  of  speed  over  pub- 

14.  lie  highways  in  the  country  than  on  the  streets  of  a 
city,  where  travel  is  more  numerous  and  the  streets 

more  crowded."  It  is  a  well-established  rule  that  instruc- 
tions are  to  be  considered  as  a  whole,  and  not  in  frag- 
ments. The  language  just  quoted  might,  standing  alone, 
be  misleading,  but  when  read  as  an  entirety  said  instruc- 
tion correctly  advised  the  jury  that  there  was  no  certain 
standard  of  speed  at  which  interurban  cars  might  be  safely 
run  on  a  public  highway  in  this  State,  but  that  determin- 
ing whether  a  given  speed  was  negligence  or  not  depended 
upon  the  circumstances  in  each  particular  case ;  and  it  left 
the  question  to  be  determined  by  the  jury,  whether  in  this 
case  the  car  was  run  at  a  dangerous  and  unsafe  rate  of 
speed,  in  view  of  the  location  and  conditions  surrounding 
the  accident.  This  was  one  of  the  facts  to  be  determined  by 
the  jury,  and  the  instruction  was  properly  given. 

Instruction  eighteen,  given  by  the  court  upon  its  own 
motion,  told  the  jury  that  if  a  person  drives  upon  a  rail- 
road track  in  a  highway,  without  looking  for  an  ap- 
7.     preaching  car,  and  thereby  drives  in  front  of  an  ap- 
proaching  car,   in  such  close  proximity  that  such 
person  is  injured  by  the  car,  that  person  would  be  guilty 
of  contributory  negligence.     Appellant  claims  this  was  er- 
roneous, because  it  was  an  invasion  of  the  province  of  the 
jury.    In  view  of  the  facts  of  this  case,  and  in  consideration 
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of  all  of  the  other  instructions  given,  we  cannot  conclude 
that  the  giving  of  such  instruction  was  so  erroneous  as  to 
justify  reversing  this  cause.  The  jury  certainly  could  not 
have  been  misled  by  it. 

We  have  considered  carefully  all  of  the  instructions  which 

are  objected  to  by  appellant,  and  we  conclude  that  there 

was  no  error  on  the  part  of  the  court  in  giving  or 

15.  refusing-  to  give  the  instructions  which  have  been 
questioned.  "We  think  it  clear  that  appellant's  de- 
cedent was  guilty  of  contributory  negligence,  and  that  such 
negligence  was  the  cause  of  his  death.  The  result  reached 
m  the  trial  in  the  court  below  seems  to  have  been  proper, 
and  we  are  unable  to  find  any  error  in  the  record. 

Judgment  af&rmed.  * 


Swing,  Trustee,  v.  Marion  Pulp  Company. 

[No.  6,909.    Filed  February  22,  1911.] 

1.  CoKTRACTS. — Lex  Loci  Contractus. — Offer  and  Acceptance. — 
Lptters. — Where  a  person  makes  an  offer  by  letter  and  It  is  ac- 
cepted by  the  offeree  by  the  mailing  of  a  letter  of  unconditional 
acceptance,  the  contract  is  complete  at  the  time  and  place  of  the 
mailing  of  the  letter  of  acceptance,    p.  203. 

2.  CoKTRACTS. — Insurance. — Offer  and  Acceptance. — Optional  Poli- 
cies.— Where  defendant  applied  for  an  Insurance  policy  at  the 
office  of  the  company  at  Cincinnati,  Ohio,  and  a  policy  was  duly 
mailed  to  the  applicant,  but  the  policy  contained  a  privilege  to 
the  applicant  to  return  it  within  a  specified  time,  the  contract  was 
not  complete  until  such  time  expired,  and  the  place  of  the  con- 
tract is  the  residence  of  the  applicant,    p.  203. 

3.  OoKTEAcrs. — Insurance  Policies. — Options. — Acceptance. — ^Where 
an  applicant  receives  an  insurance  policy  containing  an  option 
whereby  he  may  return  it  within  a  certain  time,  his  intentional 
or  unintentional  retention  of  the  policy  beyond  such  time  con- 
stitutes an  acceptance  of  the  policy,    p.  203. 

4.  AvvKAi^—Weighing  Evidence. — ^The  Appellate  Court  cannot 
weigh  conflicting  evidence,    p.  203. 

From  Grant  Superior  Court;  P.  Z7.  Elliott,  Judge. 
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Action  by  James  B.  Swing,  as  trustee  of  the  Union  Mutual 
Fire  Insurance  Company  of  Cincinnati,  Ohio,  against  the 
Marion  Pulp  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Todd  cC  Ranch  and  Patterson  A.  Reece,  for  appellant. 
St.  John,  Charles  and  Gemmill,  for  appellee. 

Myers,  C.  J. — James  B.  Swing,  as  trustee  for  the  credi- 
tors of  the  Union  IMutual  Fire  Insurance  Company,  of  Cin- 
cinnati, Ohio,  brought  this  action  against  the  Marion  Pulp 
Company,  as  a  policy-holder  in  said  company,  to  recover  an 
assessment  alleged  to  be  due  and  unpaid. 

The  complaint,  in  substance,  shows  that  the  Union  Mu- 
tual Fire  Insurance  Company  of  Cincinnati,  Ohio,  here- 
after referred  to  as  the  company,  on  December  18,  1890,  was 
disincorporated  by  a  decree  entered  by  the  supreme  court 
of  Ohio,  and  on  June  11,  1901,  by  a  decree  of  that  court, 
defendant  was  assessed  $290.80;  that  said  company  was  a 
mutual  fire  insurance  company  incorporated  under  the  laws 
of  Ohio ;  that  at  the  time  the  policies  were  issued  to  the  de- 
fendant said  laws  in  force  provided  that  every  person  who 
effects  insurance  in  a  mutual  company  and  continues  to  be 
insured  shall  thereby  become  members  of  the  company  dur- 
ing the  period  of  insurance,  and  shall  be  bound  to  pay  for 
losses,  and  for  such  necessary  expenses  as  accrue  in  and  to 
the  company,  in  proportion  to  the  original  amount  of  his 
deposit  note  or  contingent  liability,  and  fixing  such  con- 
tingent liability  at  not  less  than  three  nor  more  than  five 
annual  cash  premiums,  as  written  in  the  policy ;  that  by  rea- 
son of  said  policies  held  by  defendant,  it  incurred  a  con- 
tingent liability  of  five  times  the  amount  of  its  annual 
premium. 

Defendant  answered  in  four  paragraphs.  The  first  was 
a  general  denial.  The  second  admitted  that  the  defendant 
contracted  with  said  company  for  the  policies  named  in  the 
complaint;  that  said  policies  were  issued  by  said  company 
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to  defendant ;  but  in  substance  it  is  averred  that  at  the  time 
said  contracts  of  insurance  were  entered  into,  and  at  the 
time  of  the  final  dissolution  of  said  company,  and  at  the 
time  plaintiff  was  appointed  as  trustee  to  wind  up  its  af- 
fairs, it  was  a  foreign  insurance  company,  organized  under 
the  laws  of  the  State  of  Ohio,  and  during  all  of  that  time, 
and  continuously  thereafter,  defendant  has  beei^nd  is  now 
a  resident  of  Grant  county,  Indiana;  that  said  property 
named  in  said  policies  of  insurance  is  located  in  Grant 
county,  Indiana;  that  said  contracts  were  made,  and  said 
policies  delivered  to  defendant  in  said  county  and  state; 
that  at  the  time  said  contracts  were  made  and  delivered  to 
defendant,  said  company  had  not  complied  with  the  laws  of 
the  State  of  Indiana  relating  to  foreign  insurance  com- 
panies' doing  business  in  this  State,  nor  has  said  insurance 
company  at  any  time  since  the  making  of  said  contracts  and 
the  issuing  and  delivering  of  said  policies  complied  with 
said  laws  of  Indiana,  wherefore  said  contracts  are  null  and 
void.  The  third  and  fourth  paragraphs  averred  that  plain- 
tiff's cause  of  action  did  not  accrue  within  six  and  ten 
years,  respectively. 

Plaintiff,  for  reply  to  the  affirmative  paragraphs  of  an- 
swer, admitted  that  at  the  time  the  policies  referred  to  in 
the  ansH'er  were  issued,  and  thereafter  until  the  date  of 
dissolution  and  ouster  of  the  company,  it  was  a  foreign  in- 
surance company,  incorporated  under  the  laws  of  the  State 
of  Ohio,  having  its  home  office  at  Cincinnati,  and  that  de- 
fendant was  at  all  times  and  still  is  a  resident  of  Indiana ; 
that  at  the  time  said  contracts  of  insurance  were  made,  is- 
sued and  delivered  to  said  defendant,  said  insurance  com- 
pany had  not  complied  with  the  laws  of  Indiana,  and  had 
not,  and  never  has  obtained  a  certificate  from  the  Auditor 
of  State  granting  said  company  authority  to  do  business 
within  the  State  of  Indiana ;  and  denies  each  and  every  al- 
legation of  said  answer  not  specifically  admitted. 

The  issues  thus  formed  were  submitted  to  the  court  for 
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trial,  resulting  in  a  finding  and  judgment  in  favor  of  de- 
fendant and  against  plaintiff.  Appellant's  motion  for  a 
new  trial  was  overruled,  and  this  ruling  is  assigned  as  er- 
ror. In  support  of  said  motion,  it  is  insisted  that  the  judg- 
ment of  the  court  below  is  contrary  to  law,  and  against  the 
evidence  adduced  in  the  case. 

From  the  evidence,  in  addition  to  the  facts  admitted  in 
the  pleadings,  it  appears  that  the  property  said  to  have 
been  insured  was  situated  in  Grant  county,  Indiana;  that 
an  agent  of  said  company  at  the  city  of  Marion  solicited 
and  received  from  appellee  an  application  for  insurance 
from  said  company,  covering  said  property;  that  said 
agent  delivered  said  application  to  said  company  at  its 
home  office,  in  Cincinnati,  Ohio,  upon  which  application 
policies  of  insurance  were  thereafter  issued  by  said  com- 
pany, and  through  the  medium  of  the  United  States  mail 
were,  by  said  company,  sent  to  the  appellee,  at  Marion,  In- 
diana; that  accompanying  each  policy  was  a  letter,  signed 
by  the  secretary  of  the  company,  addressed  to  appellee,  re- 
questing the  latter  to  return  the  policies  on  or  before  the 
25th  of  the  month,  in  case  the  terms  on  which  they  were 
sent  were  not  satisfactory;  that  said  company  was  a  for- 
eign insurance  company  organized  under  the  laws  of  the 
State  of  Ohio;  that  on  December  18,  1890,  the  supreme 
court  of  Ohio  ordered  and  decreed  that  said  company  be 
ousted  and  excluded  from  being  a  corporation,  and  from 
further  exercising  or  using  the  franchises,  privileges  and 
power  of  a  corporation,  and  appointed  appellant  trustee  for 
the  creditors  and  stockholders  of  said  company;  that  said 
Swing  accepted  said  appointment,  qualified  and  entered 
upon  the  duties  of  his  said  trust;  that  on  June  16,  1891,  in 
an  ex  parte  proceeding,  the  assessment  here  in  question  was 
ordered  by  said  supreme  court,  on  the  basis  of  five  times 
the  cash  premium  stated  in  the  contracts. 

Appellant  insists  that,  under  the  evidence,  the  contracts 
were  made  in  Ohio,  and  that  they  are  governed  by  the  laws 
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of  that  state,  while  appellee  contends  that  they  were 

1.  made  in  Indiana.    All  must  agree  that  ''the  law  in 
regard  to  the  making  of  contracts  by  mail  is  that 

when  a  letter  containing  a  proposition  is  forwarded  by  mail 
to  be  accepted  or  declined  in  like  manner,  if  the  person  to 
whom  it  is  addressed  unconditionally  accepts  the  proposi- 
tion by  letter,  and  mails  it  to  the  person  from  whom  the 
proposition  came,  the  contract  is  complete  as  soon  as  the 
letter  of  acceptance  is  deposited  in  the  mail."  Parsons,  Con- 
tracts (7th  ed.)  *484.  See,  also,  Horton  v.  New  York  Life 
Ins.  Co.  (1899),  151  Mo.  604,  619;  Equitable  Life  Assur. 
Soc.  Y.  Perkins  (1908),  41  Ind.  App.  183. 

Appellant  omits  to  take  into  consideration  the  fact  that 

the  contracts  were  sent  to  appellee  conditionally;  that  is 

to  say,  it  had  the  privilege  of  returning  them  to  the 

2.  compiEmy  within  a  specified  time  in  case  the  terms  on 
which  they  were  sent  were  not  satisfactory,  and  thus 

end  the  negotiations.  While  the  company  may  have  un- 
conditionally accepted  appellee's  application,  it  is  certain 
that  the  contracts  were  not  completed  until  the  latter 's  ac- 
ceptance. Appellee,  at  Marion,  Indiana,  received  tlie  con- 
tracts and  retained  them  beyond  the  time  allowed  for  their 
return.     Its  failure  to  take  advantage  of  its  option 

3.  in  this  respect  was,  in  effect,  an  act  of  acceptance, 
and  the  last  act  necessary  to  complete  the  contracts. 

Whether  appellee's  acceptance  was  in  writing,  mailed  to 
the  company,  or  the  time  within  which  the  contracts  might 
have  been  returned  was  allowed  to  pass,  either  intentionally 
or  unintentionally,  can  make  no  difference,  for  in  either 
event  it  was  a  proposition  to  appellee  acted  upon  in  Indiana, 
and,  being  the  final  act  of  the  parties,  such  contracts  will 
be  regarded  as  made  in  Indiana.  Equitable  Life  Assur. 
Soo.  V.  Perkins,  supra. 

The  court  below  evidently  found  that  the  contracts 

4^    were  made  in  this  State,  and  as  there  is  evidence  in 

the  record  from  which  such  finding  might  be  in- 
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ferred,  the  judgment,  for  want  of  evidence  in  this  par- 
ticular, will  not  be  disturbed. 

Our  conclusion  as  to  the  place  where  the  contracts  were 
made  brings  this  case  within  the  principles  announced  by 
this  court  in  the  case  of  Swing  v.  Wellington  (1909),  44 
Ind.  App.  455,  and  on  the  authority  of  that  case  the  judg- 
ment in  this  case  is  affirmed. 


American  Car  and  Foundry  Company  v. 
Nachand,  by  Next  Friend. 

[No.  7,167.    Filed  February  23,  1911.] 

1.  Master  and  Servant. — Tools, — Duty  of  Master. — It  is  the  duty 
of  a  master,  in  furnishing  simple  tools  to  a  servant,  to  see  that  they 
are  in  good  condition,  and  for  a  failure  thereof,  resulting  in  such 
servant's  injury,  the  master  is  liable;  but  if  such  tools  become  de- 
fective while  in  the  hands  of  the  servant,  resulting  in  injury  to 
such  servant,  or  to  a  fellow  servant,  the  master  is  not  liable, 
p.  207. 

2.  Master  and  Servant. — Tools, — Duties  of  Inspection. — Notice  of 
Defects. — Constructive. — It  is  not  the  duty  of  a  master  to  inspect 
simple  tools  used  by  servants  in  the  course  of  their  employment, 
and  a  master  is  not  chargeable  with  constructive  notice  of  de- 
fects in  such  tools,  caused  by  use.  Baltimore,  etc.,  R.  Co.  v.  Amos, 
20  Ind.  App.  378,  and  Ifidiana,  etc.,  Oas  Co.  v.  Marshall,  22  Ind. 
App.  121,  distinguished.  Baltimore,  etc.,  R.  Co.  v.  Walker,  41  Ind. 
App.  588,  overruled,    pp.  207, 210. 

3.  Master  and  Servant. — Intricate  Tools. — Duties  of  Inspection. — 
It  is  the  duty  of  a  master  to  inspect  intricate  or  complex  tools, 
and  for  defects  in  such  tools,  caused  by  use,  the  master  is  liable, 
p.  208. 

4.  Master  and  Servant. — Tools. — Defects. — Assumption  of  Risk. — 
A  servant  using  a  back-out  punch,  knowing  it  to  be  loose  on  the 
handle,  assumes  the  risk  of  danger  therefrom,  especially  where 
good  tools  were  furnished,  where  the  master's  rules  required 
defective  tools  .to  be  taken  to  the  repair  shop,  and  where  the 
punch  had  become  defective  through  use.    p.  208. 

5.  Master  and  Servant. — Negligence. — Defective  Tools. — Fellow 
Servants. — Assumption  of  Risk. — A  servant  does  not  assume  the 
risk  of  dangers  from  simple  tools,  defective  from  use,  of  which 
he  is  not  aware,  while  in  use  by  fellow  servants,  bat  as  the  mas- 


NOVEMBER  TERM,  1910.  205 

American  Car,  etc.,  Co.  v.  Nachand — 47  Ind.  App.  204. 

ter  owes  no  duty  in  relation  thereto,  no  negligence  is  chargeable 
to  such  muster,  p.  200. 
Ow  Master  and  Servant. — Tools, — Unsafe. — FeUow  Servants. — As- 
sumption of  Risk. — A  fellow  servant  assumes  the  risk  of  dangers 
from  tools  which  become  defective  from  a  coservant's  use,  but 
not  from  defects  of  which  he  is  ignorant,  in  tools  which  were  de- 
fective when  supplied  by  the  master,    p.  210. 

Prom  Clark  Circuit  Court;  Harry  C.  Montgomery, 
Judge. 

Action  by  Albert  Nachand,  by  his  next  friend,  against 
the  American  Car  and  Foundry  Company.  From  a  judg- 
ment on  a  verdict  for  the  plaintiff  for  $1,000,  defendant 
appeals.     Reversed. 

M.  Z.  Stannard  and  Jon<is  O.  Howard,  Jr.,  for  appellant. 
Thomas  J.  Brock  and  J.  K.  Marsh,  for  appellee. 

Lairy,  p.  J. — This  is  an  action  for  damages  for  personal 
injuries.  There  was  a  verdict  and  judgment  in  the  trial 
court  in  favor  of  appellee,  and  appellant  brings  the  case 
to  this  court  for  review.  Sixty-one  interrogatories  were 
submitted  to  the  jury  and  answered. 

The  material  facts  disclosed  by  the  answers  to  these  in- 
terrogatories are  as  follows:  Appellant  was  a  private  cor- 
poration engaged  in  the  construction  of  railway-cars  in 
Clark  county,  this  State.  In  its  plant  appellant  operated 
what  was  known  as  the  ^' steel  department,"  in  which  steel 
ears  were  constructed.  Appellee  was  employed  in  this 
department,  and  with  two  fellow  workmen  was  en- 
gaged in  riveting  parts  of  the  cars  together.  These  three 
workmen  had  been  furnished  a  set  of  tools  with  which  to 
perform  their  work.  Among  these  tools  was  what  was 
known  as  a  back-out  punch,  which  was,  at  the  time  appellee 
was  injured,  in  the  hands  of  Henry  Eopp.  The  men  were 
attempting  to  remove  a  rivet  from  the  side  of  a  car.  Henry 
Kopp  held  the  back-out  punch  against  the  rivet,  another 
workman  struck  the  punch  with  a  hammer,  and  the  back- 
out  punch  flew  off  of  the  handle  and  struck  the  appellee 
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on  the  forehead,  causing  the  injury  complained  of.  The 
injury  was  caused  1)y  the  defective  condition  of  the  back- 
out  punch,  it  being  loose  upon  the  handle.  This  fact  could 
have  been  discovered  by  a  casual  observation  of  the  punch, 
and  it  appears  that  Kopp  had  known  of  said  defective  con- 
dition for  two  or  three  weeks  before  appellee  was  injured. 
A  moment  before  the  injury,  and  in  the  presence  of  ap- 
pellee, Kopp  attempted  to  tighten  the  back-out  punch  upon 
the  handle,  and  appellee  saw  and  appreciated  that  said 
tool  was  in  a  defective  condition.  Appellant  maintained  a 
tool-house  in  connection  with  the  car  building  plant,  in 
which  there  was,  at  and  prior  to  the  time  of  the  injury,  an 
ample  supply  of  back-out  punches  which  were  in  good  re- 
pair. By  appellant's  regulations  it  was  made  the  duty  of 
an  employe  using  a  back-out  punch,  if  it  became  defective, 
to  take  it  to  appellant's  tool-room  and  surrender  it  to  men 
in  charge,  whose  duty  it  was  to  have  said  back-out  punch 
placed  in  good  order,  or  to  furnish  to  said  employe  another 
back-out  punch  which  was  in  good  repair  and  fit  for  use 
in  the  work  in  which  said  employe  was  engaged.  Neither 
appellant  nor  any  of  its  agents  had  any  actual  knowledge 
of  the  defective  condition  of  the  back-out  punch  in  question 
at  any  time  before  appellee  was  injured,  and  no  inspection 
of  the  punch  had  been  made  by  any  foreman  or  other  agent 
of  appellant  at  any  time  after  it  became  loose  upon  the 
handle. 

Appellant  filed  a  motion  for  a  judgment  in  its  favor  on 
the  interrogatories,  notwithstanding  the  general  verdict, 
which  motion  was  overruled,  and  appellant  excepted.  This 
question  was  properly  saved,  and  is  one  of  the  errors  relied 
on  for  a  reversal  of  this  case  on  appeal. 

The  decision  of  this  question  must  depend  upon  a  proper 
determination  and  application  of  the  rules  of  law  govern- 
ing the  duties  which  the  master  owed  to  the  servant  under 
the  facts  disclosed  by  the  answers  to  the  interrogatories. 

The  tool  which  was  being  used  by  the  fellow  servant  of 
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appellee,  the  defect  in  which  caused  the  injury  complainod 
of,  was  of  simple  construction.    It  is  the  duty  of  the 

1.  master,  in  furnishing  such  a  tool  to  his  servant,  to 
inspect  it  and  see  that  it  is  in  good  condition,  and 

safe  and  suitable  for  use  at  the  time  it  is  so  furnished.  If 
a  master  furnishes  such  a  tool  to  a  servant,  and  it  is  defec- 
tive or  unfit  for  the  use  intended,  and  the  servant  is  injured 
by  reason  of  such  defect,  the  master  becomes  liable,  unless 
the  defect  is  open  and  obvious ;  but  if  the  defect  is  so  open 
and  obvious  as  to  charge  the  servant  with  notice  thereof,  and 
he  attempts  to  use  it  and  is  injured  by  reason  of  such  de- 
fect, he  is  held  to  have  assumed  the  risk,  and  he  cannot  re- 
cover. When,  however,  a  tool,  which  is  safe  and  suitable  at 
the  time  it  is  furnished,  is  placed  in  the  hands  of  a  servant 
to  work  with,  and,  while  so  in  his  possession,  it  becomes  un- 
safe or  defective  through  use,  the  master  cannot  be  held 
liable  for  injuries  to  the  servant  using  said  tool  or  to  a 
feUow  servant,  caused  by  reason  of  such  defect.  There  is 
no  duty  resting  upon  the  master  to  inspect  such 

2.  tools  while  they  are  in  the  possession  and  use  of  the 
servant,  and  his  failure  to  make  such  inspection  for 

the  purpose  of  discovering  defects  caused  by  use  is  not  neg- 
ligence. Under  such  circumstances,  where  the  master  is  not 
shown  to  have  actual  notice  of  such  defect,  he  cannot  be 
charged  with  constructive  notice  on  the  ground  that  he  did 
not  inspect  the  tool  while  in  the  possession  of  the  servant 
for  the  purpose  of  discovering  defects  caused  by  use,  and 
that  such  an  inspection,  if  made,  would  have  disclosed  the 
defect.  Miller  v.  Ene  B,  Co.  (1897),  21  App.  Div.  45,  47 
N.  Y.  Supp.  285;  Gulf,  etc.,  R.  Co.  v.  Larkin  (1904),  98 
Tex.  225,  82  S.  W.  1026,  1  L.  R.  A.  (N.  S.)  944;;  Towne  v. 
United  Electric,  etc.,  Co.  (1905),  146  Cal.  766,  81  Pac.  124, 
70  L.  R.  A.  214;  O'Brien  v.  Missouri,  etc.,  B.  Co.  (1904), 
36  Tex.  Civ.  App.  528,  82  S.  W.  319 ;  Marsh  v.  Chickering 
(1886),  101  N.  Y.  396,  5  N.  E.  56. 
The  reason  for  the  rule  just  stated  is  that  where  the  tool 
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is  simple  in  construction,  so  that  defects  therein  can  be 
discovered  without  special  skill  or  knowledge,  and  without 
intricate  inspection,  the  servant  is  as  well  qualified  as  any 
one  else  to  detect  defects  and  to  judge  of  the  probable  dan- 
ger of  using  such  tool  while  defective;  and  the  tool^  being 
in  the  possession  of  the  servant,  his  opportunity  for  in- 
spection is  better  than  that  of  the  master.  The  applica- 
tion of  the  rule,  however,  is  no  broader  than  the  rea- 

3.  son  for  the  rule  and  it  does  not  apply  to  machinery 
of  an  intricate  nature,  even  though  it  is  in  the  pos- 
session or  control  of  the  servant.  Oulf,  etc.,  R.  Co.  v.  Lar- 
kin,  supra;  Wachsmuth  v.  Shaw  Electric,  etc,  Co.  (1898), 
118  Mich.  275,  76  N.  W.  497;  Gamett  v.  Phoenix  Bridge 
Co.  (1899),  98  Fed.  192. 

In  this  case  it  appears  from  the  answers  to  interroga- 
tories, that  neither  appellant  nor  any  of  the  foremen  had 
any  knowledge  of  the  defective  condition  of  the  tool 

4.  which  caused  the  injury  to  appellee;  that  the  back- 
out  punch  was  a  hand  tool  of  simple  construction; 

that  Henry  Kopp,  the  person  with  whom  appellee  was  work- 
ing and  who  had  said  back-out  piinch  in  his  possession,  had 
for  two  or  three  weeks  known  of  the  defect  which  caused 
the  injury.  Under  these  facts,  appellant  could  not  bo 
charged  with  negligence  on  account  of  its  failure  to  inspect 
said  tool  while  in  the  possession  and  use  of  Henry  Kopp, 
as  it  owed  no  duty  to  appellee,  or  to  any  one  else  to  make 
such  inspection  to  discover  defects  caused  by  use.  The  an- 
swers to  interrogatories  further  show  that  appellant  main- 
tained a  tool-room  in  connection  with  its  plant,  which  was 
in  charge  of  two  men  whose  duty  it  was  to  repair  back-out 
punches  which  needed  new  handles;  that  at  all  times,  when 
the  plant  was  in  operation,  there  was  on  hand  in  this  tool- 
house  a  supply  of  good  handles  for  tools  of  this  kind,  and 
also  an  ample  supply  of  back-out  puches  which  were  in  good 
repair  and  fit  to  be  used  in  driving  rivets  out  of  steel  cars ; 
that  by  the  rules  of  appellant,  it  was  made  the  duty  of  an 
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employe  using  a  back-out  punch,  in  case  it  became  defective, 
to  take  it  to  the  tool-house  and  surrender  it  to  the  men  in 
charge,  whose  duty  it  was  to  have  such  tool  repaired  and 
placed  in  good  condition,  or  to  furnish  such  employe  an- 
other back-out  punch  which  was  in  good  repair  and  fit  for 
use.  A  servant  who  uses  a  defective  tool  or  an  improper 
implement  when  a  suitable  one  is  at  hand,  cannot  complain 
of  the  failure  of  the  master  to  inspect  the  appliance  used. 
Eefferen  v.  Northern  Pac.  B.  Co.  (1891),  45  Minn.  471,  48 
N.  W.  1,  526;  Bawley  v.  Colliau  (1892),  90  Mich.  31,  51  N. 
W.  350;  O'Brien  v.  Missouri,  etc.,  B.  Co.,  supra.  * 

It  is  suggested  by  appellee  that  this  rule  does  not  apply 
where  the  person  injured  is  not  the  servant  using  the  de- 
fective tool,  but  a  coemploye  of  such  servant,  and 
5.  that  the  injured  servant,  under  such  circumstances, 
cannot  be  held  to  assume  the  risk  of  a  defect  in  a 
tool  which  he  is  not  using,  and  has  had  no  opportunity  to 
inspect,  even  though  the  defect  is  in  a  hand  tool  of  simple 
construction,  and  the  defect  is  open  and  obvious.  It  is  true 
that  an  employe  under  such  circumstances  does  not  assume 
the  risk  of  injury  caused  by  a  defect  in  a  tool  in  the  hands 
of  a  coservant,  unless  he  has  actual  knowledge  of  such  de- 
fect, and  he  cannot  be  denied  a  recovery  on  the  grounds  of 
aasamption  of  risk.  In  such  cases  a  recovery  is  denied,  on 
the  ground  that  the  injury  is  not  due  to  any  negligence  on 
the  part  of  the  master.  If  the  master  furnishes  a  safe  tool 
in  the  first  instance,  and  places  it  in  the  possession  of  a 
workman,  he  is  under  no  duty  to  inspect  it  while  so  in  the 
pofssession  of  his  servant,  for  the  purpose  of  discovering 
defects  caused  by  use;  and  if  it  becomes  defective  during 
such  use,  without  the  actual  knowledge  of  the  master,  and 
the  servant,  in  whose  possession  it  is,  continues  to  use  it, 
and,  by  reason  of  such  defect,  a  fellow  workman  is  injured, 
the  negligence,  if  any,  is  that  of  a  fellow  servant  and  not 
that  of  the  master.  If,  on  the  other  hand,  a  master  provides 
Vol.  47—14 
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a  tool  which  is  Tinsafe  when  furnished  to  a  servant, 
6.  and,  while  it  is  being  used  in  such  defective  condi- 
tion, another  servant  who  has  no  knowledge  of  its  con- 
dition is  injured  by  reason  of  such  defect,  the  master  is 
liable  for  his  negligence  in  providing  a  defective  tool,  and 
he  is  not  excused  because  there  may  have  been  concurring 
negligence  of  a  coservant  of  the  injured  party.  The  in- 
jured servant,  in  such  a  case,  is  not  precluded  from  recovery 
on  the  ground  of  assumption  of  risk,  for  the  reason  that  he 
has  had  no  opportunity  to  inspect  the  tool  in  the  hands  of 
his  coservant.  4  Thompson,  Negligence  (2d  ed.)  §4708; 
Daly  V.  Lee  (1899),  39  App.  Div.  188,  57  N.  Y.  Supp.  293; 
Baltimore,  etc,  B.  Co.  v.  Amos  (1898),  20  Ind.  App.  378. 

It  is  claimed  by  appellee  that  the  law  which  imposes  upon 
the  master  the  duty  to  inspect  machinery  and  appliances, 
to  see  that  they  are  kept  in  safe  condition  and  fit  for 
2.    use,  applies  also  to  hand  tools  of  simple  construction, 
and  imposes  upon  the  master  the  duty  of  inspecting 
such  tools  while  in  the  possession  of  his  servants  to  see  that 
they  do  not  become  defective  through  use  or  by  natural  de- 
terioration.    The  following  cases  are  cited  from  this  court 
as  sustaining  this  proposition:     Baltimore,  etc.,  B.  Co.  v. 
Amos,  supra,  Indiana,  etc.,  Oas  Co.  v.  Marshall  (1899),  22 
Ind.  App.  121,  and  Baltimore,  etc.,  B.  Co.  v.  Walker  (1908), 
41  Ind.  App.  588. 

The  first  two  cases  relied  on  can  be  distinguished.  In  the 
case  of  Baltimore,  etc,  B.  Co.  v.  Am<>s,  supra,  the  facts 
showed  that  the  hammer  furnished  to  the  servant  was  de- 
fective at  the  time  it  was  so  furnished;  that  the  handle  of 
the  hammer  was  a  hickory  stick  with  the  bark  on  it,  and 
that  it  was  worm  eaten  and  decayed  under  the  bark,  so  as 
to  render  it  weak  and  unsafe  for  use.  The  person  injured 
was  not  the  servant  who  was  using  the  hammer,  but  was  one 
of  his  coworkmen  who  had  never  used  the  hammer  or  had  an 
opportunity  to  inspect  it.  As  we  have  before  said,  it  is  the 
duty  of  the  master  to  furnish  safe  tools  to  his  servants,  and 
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it  is  his  duty  to  inspect  them  at  and  before  the  time  he  fur- 
nishes them,  to  see  that  they  are  fit  for  use.    In  the  case 

under  consideration,  the  facts  show  that  the  master  was 

f 

negligent  in  failing  to  discharge  this  duty,  that  the  serv- 
ant was  free  from  fault,  and  that  he  had  not  assumed  the 
risk.    In  such  a  case  the  master  is  clearly  liable. 

In  the  case  of  Indiana,  etc.,  Oas  Co.  v.  Marshall,  supra, 
the  facta  showed  that  the  spurs  furnished  by  the  master  to 
the  servant  were  defective  at  the  time  they  were  furnished, 
and  that  the  servant  was  inexperienced,  and  could  not  and 
did  not  discover  the  defect.  Under  the  circumstances,  the 
servant  was  held  not  to  have  assumed  the  risk,  and  the  mas- 
ter was  held  to  have  been  negligent  in  furnishing  defective 
spurs.  There  is  some  language  used  in  the  opinions  of  both 
of  the  cases  just  referred  to  which  would  seem  to  indicate 
that  a  master  who  furnishes  a  hand  tool  to  a  servant  is 
under  the  duty  not  only  to  inspect  it  for  the  purpose  of 
seeing  that  it  is  safe  and  fit  for  use  at  the  time  it  is  fur- 
nished, but  that  this  duty  is  a  continuing  one,  which  re- 
quires him  to  inspect  such  tool  while  in  the  possession  of 
his  servants  to  see  that  it  does  not  become  defective  and 
unfit  for  use  through  use  or  deterioration.  It  was  not 
necessary  to  extend  the  rule  of  inspection  to  this  extent 
in  deciding  either  of  these  cases.  We  do  not  think  the 
language  employed  in  these  opinions,  which  seems  to  indi- 
cate that  it  is  the  master's  duty  to  inspect  simple  hand 
tools  while  in  the  possession  of  his  servants  to  see  that  they 
do  not  become  defective  while  in  their  possession,  contains 
an  accurate  statement  of  the  law.  We  think  that  the  bet- 
ter reason  and  the  great  weight  of  authority  is  on  the  other 
side  of  this  proposition.  Miller  v.  Erie  B.  Co.,  supra;  Oulf, 
etc.,  R.  Co.,  V.  Larkin,  supra;  Towne  v.  United  Electric, 
€ic.,  Co.,  supra;  O'Brien  v.  Missouri,  etc.,  B.  Co.,  supra; 
Marsh  V.  Chickering,  supra;  Wachsmuth  v.  Shaxv  Electric, 
etc,  Co.,  supra;  Oamett  v.  Phoenix  Bridge  Co.,  supra; 
Beferen  v.  Northern  Pac.  B.  Co.,  supra;  Bawley  v.  Colliau, 
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supra;  Cregan  v.  Marston  (1891),  126  N.  Y.  568,  27  N.  E. 
952,  22  Am.  St.  854;  Webber  v.  Piper  (1888),  109  N.  Y. 
496,  17  N.  E.  216;  Thyng  v.  Fitchburg  B.  Co.  (1892),  156 
Mass.  13,  30  N.  E.  169,  32  Am.  St.  425 ;  Carroll  v.  Western 
Union  Tel  Co.  (1893),  160  Mass.  152,  35  N.  E.  456;  2  La- 
batt,  Master  and  Serv.  §§590,  603;  1  Bailey,  Per.  Inj.  §268. 

In  the  case  of  Baltimore,  etc.,  B.  Co.  v.  Walker,  supra, 
this  court  seems  to  have  followed  the  dicta  in  the  two 
cases  to  which  we  have  just  referred.  The  court  was  there- 
fore led  to  an  erroneous  conclusion.  That  case  was  referred 
to  with  disapproval  in  an  opinion  by  Roby,  J.,  in  the  later 
case  of  Indiana  Stove  Works  v.  Howden  (1909),  44  Ind. 
App.  656.  We  are  unable  to  reconcile  the  case  of  Baltimore, 
etc.,  B.  Co.  V.  Walker,  supra,  with  the  decisions  of  other 
courts  on  this  subject,  which  state  the  law  as  announced 
in  this  decision,  and  we  are  not  able  to  distinguish  it  to 
our  own  satisfaction. 

If  that  case  correctly  holds  that  the  employe  who  was  sent 
to  procure  the  tool  from  the  tool>house  stood  in  the  place 
of  the  master,  and  that  his  act  in  procuring  the  cold-chisel 
was  the  furnishing  of  a  tool  by  the  master,  then  the  case  is 
correctly  decided,  for  the  reason  that  it  would  be  the  duty 
of  the  master,  under  such  circumstances,  to  inspect  the  tool 
to  see  that  it  was  safe  for  use  before  furnishing  it.  But 
if  the  master  had  originally  furnished  a  number  of  safe  and 
suitable  cold-chisels  to  employes  for  use,  which  afterward, 
and  up  to  the  time  of  the  injury,  remained  in  the  exclusive 
custody  and  control  of  said  employes,  and  none  of  which  had 
even  been  returned  for  repair  to  the  master  or  to  any  one 
representing  him  in  providing  said  tools,  and  if  some  of 
said  tools  became  defective  through  use,  and  said  employes 
intermingled  the  defective  cold-chisels  with  those  which 
were  fit  for  use,  in  a  common  receptacle  known  as  a  tool- 
house,  which  tool-house  was  not  in  the  custody  of  any  per- 
son in  the  service  of  the  master  whose  duty  it  was  to  pro- 
vide a  tool  of  this  character,  and  if  one  of  the  section  men, 
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who  waa  not  charged  by  the  master  with  any  duty  to  look 
after  or  provide  tools  of  this  character,  was  sent  to  this  tool- 
house  to  get  a  cold-chisel,  and  he  selected  one  that  was  de- 
fective and  unfit  for  use — ^then  the  master  could  not  be 
deemed  guilty  of  negligence  because  it  had  not  inspected 
said  tools  while  so  in  the  possession  of  its  servants.  There 
is  nothing  in  the  facts  disclosed  in  that  case  which  shows 
that  the  cold-chisel  which  caused  the  injury  was  defective 
when  furnished,  or  that  it  had  not  been  in  the  exclusive 
control  of  the  workmen  from  the  time  it  was  furnished  un- 
til the  time  of  the  injury,  or  that  the  tool-hoiuse  where  it 
was  kept  was  in  charge  of  any  person  in  the  service  of  the 
master  whose  duty  it  was  to  provide  a  tool  of  this  charac- 
ter, or  that  there  were  no  safe  and  suitable  cold-chisels  in 
said  tool-house  which  might  have  been  selected  instead  of 
the  defective  one  which  caused  the  injury.  We  do  not 
think  that  the  facts  disclosed  in  that  case  were  such  as  to 
show  that  the  master  owed  a  duty  to  inspect  the  cold-chisel, 
and  we  disapprove  of  the  reasoning  of  that  opinion,  in  so 
far  as  it  is  based  upon  the  negligence  of  the  master  in  fail- 
isg  to  inspect  the  tools  while  in  the  possession  of  the  ser- 
vant. 

By  the  general  verdict  in  the  case  at  bar  the  jury  found 
that  appellant  was  guilty  of  negligence  as  averred  in  the 
complaint,  in  failing  to  inspect  the  back-out  punch  while 
in  the  possession  of  Kopp,  who  was  the  fellow  servant  of  ap- 
pellee. In  view  of  the  law  as  heretofore  stated,  the  an- 
swers to  the  interrogatories  are  in  irreconcilable  conflict 
with  the  general  verdict  on  this  question.  The  answers  of 
the  jury  to  the  interrogatories  clearly  show  that  appellant 
owed  no  duty  to  appellee  in  this  respect,  and  that  it  was 
guilty  of  no  negligence.  The  trial  court  should  have  sus- 
tained the  motion  of  appellant  for  judgment  on  the  inter- 
rogatories, notwithstanding  the  general  verdict. 

In  the  third  instruction  the  jury  was  told  that  it  was  the 
duty  of  the  master  to  exercise  reasonable  supervision  over 
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Buch  tools,  and  to  exercise  ordinary  care  to  keep  tlieui  in 
reasonably  safe  condition  for  the  use  of  the  servant;  that 
the  master  was  required  to  take  notice  not  only  of  the  de- 
terioration of  tools  or  appliances  by  continued  use,  but  also 
of  such  deterioration  by  natural  or  ordinary  decay  as  may 
be  discovered  by  reasonable  inspection  in  any  material  which 
may  be  provided  by  him  as  tools  or  parts  thereof;  that  the 
servant  had  a  right  to  rely  upon  the  master's  observance 
of  these  requirements  and  performance  of  these  duties.  In 
the  view  we  take  of  the  law  as  stated  in  this  opinion,  this 
was  not  a  proper  instruction  in  this  case. 

The  fourth  instruction  contains  a  proper  statement  of  the 
law  as  an  abstract  proposition,  but  as  applied  to  the  facts 
in  this  case  it  was  misleading  and  erroneous. 

The  judgment  is  reversed,  with  directions  to  the  trial 
court  to  sustain  the  motion  of  appellant  for  judgment  in  its 
favor  on  the  answers  to  the  interrogatories. 


Sebienske  et  al.  V.  Downey  et  al. 

[No.  7.100.    Filed  February  24,  1911.] 

1.  Quieting  Titlk. — Defective  Descriptions. — Complaint, — A  com- 
plaint, otherwise  sufficient,  seeking  to  quiet  title  to  two  described 
tracts  of  land,  will  be  held  good,  where  one  of  the  descriptions  is 
conceded  to  be  sufficient    p.  216. 

2.  Quieting  Title. — Ejectment. — Defective  Descriptions. — Com- 
plaint.— Disclaimer. — Harmless  Error. — A  holding  that  the  de- 
scription, in  a  complaint,  of  a  certain  tract  of  land  is  sufficient, 
is  harmless,  where  defendants,  in  open  court,  disclaim  any  In- 
terest in  such  tract    p.  216. 

3.  Quieting  TrrLE.  —  Complaint.  —  Judgment. — Description. — Suf- 
ficiencif. — Where  In  a  complaint  for  iwssession  and  to  quiet  title, 
or  in  the  judgment  for  possession,  or  the  decree  quieting  such 
title,  the  description  given  will  enable  a  surveyor  to  identify  the 
land,  it  is  sufficient    p.  216. 

4.  Quieting  Title.  —  Description.  —  Complaint.  —  Sufficiency. — A 
complaint  to  quiet  title  to  the  west  half  of  lot  three  north  of 
the  "Indian  boundary  line,"  and  the  west  half  of  the  south  half  of 
the  northwest  quarter  south  of  such  line,  excepting  therefrom  five 
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acres  In  the  southeast  quarter  thereof,  all  in  section  thirty- two, 
township  thirty-seven  north,  range  seven  west,  in  Lake  county, 
Indiana,  comprising  the  west  half  of  the  northwest  fractional 
quarter  of  said  section  thirty-two,  the  west  line  of  which  is 
located  at  a  point  eight  and  eight-tenths  feet  west  of  the  north- 
west comer  of  a  dwelling  used  as  a  residence  by  defendants, 
sufficiently  describes  the  lands,    p.  217. 

Prom  Lake  Circuit  Court ;  W.  C.  McMahan,  Judge. 

Suit  by  Robert  P.  Downey  and  others  against  Albert 
Sebienske  and  others.  Prom  a  decree  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Barr  &  Wheeler,  for  appellants. 
Johannes  Kopelke,  for  appellees. 

Myers,  C.  J. — ^Appellees  brought  this  suit  against  appel- 
lants for  x>ossession  of  certain  land  in  Lake  county,  Indiana, 
and  to  quiet  their  title  thereto.  The  complaint  was  in 
three  paragraphs.  A  demurrer  to  each  paragraph  was  over- 
ruled. Trial  and  a  decree  for  appellees,  quieting  their  title, 
and  a  judgment  for  possession. 

Appellants  insist  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  court 
erred  in  overruling  appellants'  demurrer  to  each  paragraph 
of  the  complaint.  Under  these  assignments  of  error  but 
one  question  is  presented  for  our  consideration:  Does  the 
complaint  contain  a  sufficiently  definite  description  of  the 
real  estate  to  be  good  as  against  a  demurrer  for  want  of 
facts! 

The  real  estate  is  described  in  the  complaint  as  follows: 
The  west  half  of  lot  three  north  of  the  "Indian  Boundary 
Line,"  and  the  west  half  of  the  south  half  of  the  northwest 
quarter  south  of  the  "Indian  Boundary  Line'*  (excepting 
therefrom  five  acres  in  the  southeast  quarter  thereof),  all 
in  section  thirty-two,  township  thirty-seven  north,  range 
seven  west,  of  the  second  principal  meridian,  in  Lake 
comity,  Indiana,  comprising  the  west  half  of  the  northwest 
fractional  quarter  of  said  section  thirty-two,  the  west  line 
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of  which  is  located  at  a  point  eight  and  eight-tenths  feet 
west  of  the  northwest  comer  of  a  certain  dwelling  occupied 
by  these  defendants  as  a  residence,  located  on  said  lot  three. 
It  will  be  observed  that  two  tracts  of  land  are  in  question, 
one  north  of  the  "Indian  Boundary  Line,"  and  the  other 
south  of  said  line.     There  is  no  objection  lodged 

1.  against  the  first  description,  and  the  complaint  is 
conceded  to  be  good  as  to  that  tract.  As  the  com- 
plaint states  facts  entitling  plaintiff  to  a  part  of  the  relief 
demanded,  it  must  be  held  good  as  against  a  demurrer  for 
want  of  facts.  Indianapolis,  etc.,  Traction  Co.  v.  Brennan 
(1910),  174  Ind.  1;  United  States  Sav,,  etc.,  Co.  v.  Harris 
(1895),  142  Ind.  226;  Linder  v.  Smith  (1892),  131  Ind. 
147;  Shepardson  v.  Gillette  (1892),  133  Ind.  125;  In- 
dianapolis, etc..  Traction  Co.  v.  Henderson  (1906),  39  Ind. 
App.  324. 

At  the  beginning  of  the  trial  of  this  cause  defendants,  in 

open  court,  disclaimed  any  interest  whatever  in  the  land 

south  of  the  ** Indian  Boundary  Line,"  so  that  any 

2.  fault  in  the  description  of  this  land  did  not  concern 
or  affect  these  appellants.     However,  in  this  court, 

appellants  insist  they  are  entitled  to  the  benefit  of  the  rul- 
ing of  the  lower  court  on  their  demurrer.  Looking  to  their 
contention  in  this  regard,  we  find  the  only  defect  pointed  out 
in  the  description  of  the  land  south  of  the  **  Indian  Bound- 
ary Line"  is  that  the  five-acre  exception  is  not  definitely 
described.    We  believe  that  by  the  aid  of  a  surveyor 

3.  the  sheriff  could  have  determined  just  what  land  in 
thi&  tract  was  included  in  the  judgment,  and  if  from 

the  description  the  land  can  be  identified,  it  will  be  suffi- 
cient. In  the  case  of  Collins  v.  Dresslar  (1892),  133  Ind. 
290,  it  is  said:  '*Some  rules  governing  in  the  description 
of  lands  have  become  so  well  settled  and  generally  admitted 
as  to  be  regarded  as  legal  maxims.  It  is  a  settled  rule  that 
that  is  sufficiently  certain  which  can  be  made  certain.  A 
description  of  real  estate  is  suffu^ient  when  the  sheriff,  with 
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the  assistance  of  a  surveyor,  can  find  the  real  estate  and 
determine  its  boundaries." 

In  the  case  of  Cunningham  v.  McCollum  (1884),  98  Ind. 
38,  the  court  considered  the  case  of  Brown  v.  Anderson 
(1883),  90  Ind.  93,  and  as  to  what  that  case  holds  said: 
**It  was  held  that  the  description  was  sufficient,  if  the  land 
could  be  identified  by  the  sheriff,  with  the  assistance  of  a 
surveyor,  aided  by  one  having  knowledge  of  the  former 
location  of  an  ancient  fence.  Where  land  or  a  house  is 
known  by  a  certain  name,  it  may  be  well  described  by  that 
name, .as  the  house  called  'the  Black  Swan,'  the  farm  called 
*  White  Acre,'  the  'Manor  of  Dale,'  etc." 

We  firmly  adhere  to  the  rule  that  the  complaint  must 
describe  the  premises  in  question  with  such  certainty  that 
an  oflScer  may  execute  the  order  of  the  court  and  put  the 
claimant  in  possession.  Reid  v.  Klein  (1894),  138  Ind.  484; 
Reid  V.  Mitchell  (1884),  95  Ind.  397. 

The  complaint  before  us,  measured  by  the  rules 

4.    herein  referred  to,  meets  this  requirement,  and  there 
was  no  error  in  overruling  the  demurrer. 

Judgment  affirmed. 


Princeton  Coal  Mining  Company  v.  Lawrence. 

[No.  7,170.    Filed  February  24,  1911.] 

Appeal. — Transfer. — Constitutional  Laic. — An  appeal  to  the  Appel- 
late Court,  presenting  a  question  of  constitutional  law,  wlU  be 
transferred  to  the  Supreme  Court. 

Prom  Gibson  Circuit  Court ;  Oscar  M.  Welhom,  Judge. 

Action  by  Josie  Lawrence  against  the  Princeton  Coal 
Mining  Company.  Prom  a  judgment  on  a  verdict  for  plain- 
tiff for  $1,000,  defendant  appeals.  (Por  decision  on  transfer, 
see  176  Ind.  .)     Transferred  to  Supreme  Court. 

Lucius  C.  Embree  and  Morton  C.  Embree,  for  appellant. 
J.  M.  Vandeveer,  8.  L.  Vandeveer  and  John  W.  Brady, 
for  appellee. 
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Adams,  J. — Appellee  brought  this  action  under  section 
twenty-seven  of  tlie  coal  mining  act,  approved  February 
28,  1905  (Acts  1905  p.  65),  as  amended  by  the  act  of  1907 
(Acts  1907  p.  253,  §8597  Bums  1908),  to  recover  damages 
occasioned  by  the  death  of  her  husband,  Solomon  Lawrence, 
through  the  alleged  negligence  of  appellant. 

The  complaint  upon  which  the  cause  was  tried  is  in  one 
paragraph,  and  shows  that  Solomon  Lawrence  was  a  shot 
firer  in  appellant's  coal  mine;  that  on  January  8,  1908, 
while  in  the  line  of  his  duties  and  while  using  due  care  and 
caution,  he  was  instantly  killed.  The  particular  negligence 
charged  is  that  at  the  time  of  the  death  of  said  Lawrence, 
and  for  six  months  prior  thereto,  the  entries  of  appellant's 
mine  were  so  dry  that  the  air  became  charged  with  coal 
dust,  and  that  appellant  carelessly,  negligently  and  with 
full  knowledge  thereof  permitted  and  allowed  in  all  of  said 
entries  large  quantities  of  fine,  dry,  dangerous  and  explo> 
sive  coal  dust  to  accumulate,  and  wilfully  and  negligently 
omitted  and  neglected  regularly  and  thoroughly  to  sprinkle 
said  entries;  that  the  shot  fired  by  said  Lawrence  did  not 
blast  the  coal,  but  was  discharged  through  the  outer  open- 
ing of  the  hole  in  which  said  shot  was  placed,  and  that  fire 
was  discharged  into  the  air,  resulting  in  an  explosion  of  the 
coal  dust,  and  by  such  explosion  said  Lawrence  was  killed. 

Many  other  ^acts  are  set  out  in  the  complaint,  but  there 
is  no  averment  that  notice  was  ever  given  by  the  inspector 
of  mines  to  appellant  to  sprinkle  the  mine  in  which  decedent 
worked.  The  sufficiency  of  the  complaint  is  questioned  by 
demurrer.  Other  errors  are  assigned,  but  need  not  be  con- 
sidered in  this  opinion. 

The  right  to  recover  in  this  case  clearly  depends  upon  the 
act  of  1905,  supra,  and  the  complaint  states  a  cause  of  ac- 
tion under  that  act. 

Section  eleven  of  said  act  (§8579  Bums  1908)  provides, 
in  part,  that  **in  case  the  roadways  or  entries  of  any  mine 
are  so  dry  that  the  air  becomes  charged  with  dust,  such 
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roadways  or  entries  shall  be  regularly  and  thoroughly 
sprinkled.  And  it  shall  be  the  duty  of  the  inspector  to  see 
that  this  provision  is  carried  out." 

It  is  contended  by  appellant  that  the  part  of  the  act  of 
1905,  supra,  which  relates  to  the  sprinkling  of  mines,  was 
repealed  by  section  twelve  of  the  act  of  March  9,  1907  (Acts 
1907  p.  347,  §8613  Bums  1908).  This  section  reads  as 
follows :  *  *  The  inspector  of  mines  shall  have  power  in  his  dis- 
cretion to  order  the  sprinkling  of  any  coal  mine  or  part  of 
mine  by  notice  in  writing  to  the  operator  thereof,  or  person 
in  charge  of  the  same,  and  after  receiving  such  notice  it 
shall  be  ui^lawful  for  any  person  to  act  in  violation  thereof 
and  to  omit  such  sprinkling.  Copies  of  any  notices  given 
hereunder  shall  be  posted  at  the  mine  entrance  by  the  in- 
spector of  mines." 

Section  twenty^ne  of  the  act  of  1907  (§8622  Bums  1908) 
declares  that  "the  provisions  of  this  act  shall  be  cumulative 
of  other-  laws  upon  the  subject  of  coal  mining :  Provided, 
however,  that  all  laws  and  parts  of  laws  in  conflict  herewith 
are  hereby  repealed." 

The  subject-matter  considered  by  both  acts,  as  shown  by 
the  titles,  relates  to  the  health  and  safety  of  persons  era- 
ployed  in  coal  mines.  The  act  of  1905,  supra,  is  not  specific, 
in  that  the  statute  does  not  declare  who  shall  perform  the 
work  of  sprinkling,  nor  how  the  inspector  shall  proceed  to 
enforce  the  terms  of  the  act.  The  act  of  1907,  supra,  sup- 
plies both  of  these  omissions,  by  declaring  that  the  operator 
shall  sprinkle  the  mine  in  obedience  to  notice  given  by  the 
inspector  of  mines,  but  that  it  rests  in  the  discretion  of  the 
mine  inspector  to  order  the  sprinkling  of  any  mine  or  part 
thereof. 

"We  believe  it  clearly  appears  that  §8613,  supra,  is  not 
cumulative  of  that  part  of  the  act  of  1905,  relating  to 
sprinkling.  If,  then,  §8613,  supra,  is  the  only  statute  re- 
quiring appellant  to  sprinkle  its  mine,  the  complaint  under 
consideration  is  defective  for  failure  to  aver  that  appellant 
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was  notified  in  writing  by  the  inspector  of  mines  to  sprinkle 
the  mine  in  which  the  accident  occurred. 

Appellee,  however,  while  not  conceding  that  the  later  en- 
actment repealed  the  former,  does  insist  that  §8613,  supra, 
is  unconstitutional,  in  that  it  violates  §1  of  the  14th  amend- 
ment to  the  Constitution  of  the  United  States,  by  depriving 
persons  of  their  liberty  and  property  without  due  process  of 
law,  and  denies  equal  protection  of  the  law ;  that  it  likewise 
violates  §25  of  the  bill  of  rights  of  the  state  Constitution  in 
this,  that  the  taking  eflFcct  of  the  law  is  made  to  depend  upon 
the  state  mine  inspector;  that  such  section  further  violates 
article  4,  §1,  of  the  Constitution  of  Indiana,  in  that  it  con- 
fers legislative  power  on  the  said  mine  inspector. 

Section  1392  Bums  1908,  Acts  1907  p.  237,  §1,  provides 
as  follows:  ** Hereafter  all  appeals  in  appealable  cases  in 
the  following  classes  shall  be  taken  directly  to  the  Supreme 
Court,  viz. :  First.  All  cases  in  which  there  is  in  question, 
and  such  question  is  duly  presented,  either  the  validity  of  a 
franchise  or  the  validity  of  an  ordinance  of  a  municipal  cor- 
poration, or  the  constitutionality  of  a  statute,  state  or  fed- 
eral, or  the  rights  guaranteed  by  the  state  or  federal  Consti- 
tution." 

The  constitutionality  of  this  section  of  the  statute  has  not 
been  passed  upon  by  the  Supreme  Court  of  this  State.  The 
question  has  been  duly  presented  by  appellee,  with  every 
evidence  of  good  faith. 

As  exclusive  jurisdiction  for  determining  constitutional 
questions  is  vested  in  the  Supreme  Court,  the  cause  is  there- 
fore transferred  to  that  court 
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Reeves  &  Co.  v.  Gillette. 

[No.  6,897.    Filed  March  8,  1011.] 

1.  Appeal. — Briefs. — Waiver. — Appellant's  failure  to  set  out  hi 
its  brief  the  questioned  counterclaim  and  demurrer  thereto,  or 
the  substance  thereof,  constitutes  a  waiver  of  the  alleged  error 
in  the  ruling  thereon,    p.  222. 

2.  Appeal. — As^ffnmcnta  of  Errors. — Special  Findings  Unsupported 
hy  Evidence. — Independent  error  cannot  be  assigned  on  the 
ground  that  any  one  or  all  the  special  findings  are  not  sup- 
ported by  the  evidence,    p.  222. 

o.  Appeal. — Briefs. — Waiver. — Where  the  special  findings  and  con- 
clusions of  law  are  not  set  out  in  appellant's  brief,  questions 
assigned  tliereon  are  waived,    p.  223. 

4.  Appe.\l. — Briefs. — Waiver. — Where  appellant's  brief  falls  to  set 
out  the  motion  for  a  new  trial,  or  the  evidence,  or  a  condensed 
statement  thereof,  no  question  is  presented  on  such  motion,  the 
setting  out  of  mere  ccmclusions  from  the  evidence  being  insuffi- 
cient   p.  223. 

Prom  Jay  Circuit  Court;  John  F.  LaFollette,  Judge. 

Suit  by  Reeves  &  Co.  against  William  E.  Gillette.  From 
a  decree  for  plaintiff,  plaintiff  appeals.    Affirmed. 

Roscoe  D.  Wheat,  E.  E.  McGriff  and  W.  B.  Baxter,  for 
appellant. 
Smith  &  Moran,  for  appellee. 

HoTTEL,  J. — This  was  a  suit  brought  by  appellant  to  en- 
foroe  the  collection  of  three  promissory  notes  given  by  appel- 
lee, and  to  foreclose  a  chattel  mortgage  on  a  clover  huUer, 
a  grain  separator  and  an  engine,  and  other  chattel  property 
given  to  secure  said  notes. 

The  complaint  was  in  one  paragraph,  to  which  appellee 
filed  an  answer  in  denial  and  a  special  answer  of  no  consid- 
eration. A  counterclaim  in  two  paragraphs  was  filed  by 
appellee,  to  each  of  which  a  demurrer  was  filed,  which  was 
sustained  as  to  the  first  and  overruled  as  to  the  second  para- 
graph. At  appellant's  request,  the  trial  court  made  and 
filed  in  the  case  a  special  finding  of  facts,  with  its  conclu- 
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sions  of  law  thereon.  Upon  this  finding  the  court  rendered 
judgment  for  appellant  in  the  sum  of  $43.70,  and  decreed  a 
foreclosure  of  the  chattel  mortgage  and  ordered  a  sale  of  the 
property  described  therein.  From  this  judgment  this  appeal 
was  taken. 

Twenty-four  errors  are  assigned  as  grounds  for  reversal. 

Counsel  for  appellee  insist  that  all  errors  assigned  that 
are  properly  assigned  as  independent  errors  have  been 
waived  by  the  failure  of  appellant  to  set  out  in  its  brief  that 
part  of  the  record  necessary  for  the  determination  of  the 
question  raised  by  such  assigned  errors. 

The  first  error  assigned  is  the  overruling  of  the  demurrer 

to  the  second  paragraph  of  counterclaim.     Appellant,  in  its 

brief,  nowhere  sets  out  the  counterclaim ;  nor  does  it 

1.  attempt    to    state    the    substance    of    its    contents. 
Neither  is  the  demurrer  nor  the  substance  thereof  set 

out  in  the  brief.  The  assigned  error  was  therefore  waived. 
Jones  V.  Mayne  (1900),  154  Ind.  400;  Aydelott  v.  CoUings 
(1896),  144  Ind.  602,  603;  Princess  Amusement  Co.  v.  Meiz- 
gcr  (1907),  169  Ind.  376;  Chicago,  etc.,  R.  Co.  v.  Walttin 
(1905),  165  Ind.  253;  Wolverton  v.  Wolvcrton  (1904),  163 
Ind.  26. 

The  second  error  assigned  by  appellant  is  as  fol- 

2.  lows:  ''The  court  erred  in  its  special  finding  of  facts 
number  one,  the  same  being  contrary  to  the  evi- 
dence." 

Errors  assigned,  numbered  from  three  to  sixteen  inclu- 
sive, are  identical  with  the  one  before  quoted,  except  that 
each  finding  of  fact,  alleged  to  be  unsupported  by  the 
evidence,  bears  a  different  number.  These  several  assign- 
ments present  no  question  for  the  consideration  of  this 
court.  Matters  which  are  causes  for  a  new  trial  cannot  be 
assigned  as  independent  errors.  Leedy  v.  Capital  Nat. 
Bank  (1905),  35  Ind.  App.  247 ;  Pfau  v.  State,  ex  rel.  (1897), 
148  Ind.  539;  Hunt  v.  Listenberger  (1896),  14  Ind.  App. 
320;  Hcdrick  v.  Hall  (1900),  155  Ind.  371. 
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Errors  assigned,  numbered  seventeen,  eighteen  and  nine- 
teen, separately  call  in  question  the  several  conclusions  of 
law  upon  the  special  finding  of  facts.    Appellant  has 

3.  failed  to  set  out  the  special  finding  of  facts  and  con- 
clusions of  law  thereon.    It  would  be  impossible  for 

this  court  to  determine  whether  the  conclusions  of  law  were 
supported  by  the  finding  of  facts,  without  searching  the 
record  to  ascertain  what  the  findings  and  conclusions  were. 
As  to  these  assigned  errors,  there  has  been  no  effort  upon  the 
part  of  appellant  to  comply  with  the  requirement  of  rule 
twenty-two  of  this  court,  by  setting  out  in  the  brief  that  part 
of  the  record  necessary  to  present  the  questions  raised  by 
the  errors  assigned.  Baker  v.  Gowland  (1906),  37  Ind. 
App.  364 ;  Chicago,  etc.,  B.  Co.  v.  Walton,  supra;  Lake  Erie, 
etc.,  R.  Co.  V.  Shelley  (1904),  163  Ind.  36. 
What  we  have  before  said  disposes  of  all  errors  assigned 
by  appellant,  unless  it  be  number  twenty,  which  calls 

4.  in  question  the  overruling  of  appellant's  motion  for  a 
new  trial. 

Counsel  for  appellee  in  their  brief  urge  that  this  assign- 
ment has  also  been  waived,  for  the  reason  that  there  has  been 
no  compliance  with  subdivision  five  of  rule  twenty-two  of 
this  court,  which  is  as  foUows:  *'If  the  insuflSciency  of  the 
evidence  to  sustain  the  verdict  or  finding,  in  fact  or  law,  is 
assigned,  the  statement  shall  contain  a  condensed  recital  of 
the  evidence  in  narrative  form  so  as  to  present  the  sub- 
stance clearly  and  concisely." 

Counsel  further  insist  that  appellant's  brief  nowhere 
shows  the  filing  of  a  motion  for  new  trial,  or  the  ruling  of 
the  court  thereon,  and  that  an  enforcement  of  the  rule  of  this 
court,  according  to  the  precedents  heretofore  announced  by 
this  court  and  the  Supreme  Court,  must  prevent  the  consid- 
eration by  this  court  of  this  assigned  error.  Appellant's 
brief  contains  no  record  entry  showing  the  filing  of  a  motion 
for  a  new  trial,  nor  any  ruling  of  the  court  thereon ;  nor  does 
it  refer  to  any  such  record  entry.     There  is,  in  fact,  no 
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statement  in  the  brief  that  such  a  motion  was  ever  made  or 
any  ruling  had  thereon. 

There  were  eighteen  witnesses  who  testified  in  the  case, 
and  appellant  does  not,  in  its  brief,  mention  the  name  of  a 
single  witness,  nor  attempt  to  give  a  condensed  statement  of 
the  evidence  of  any  witness  in  narrative  form,  but  only 
states  general  conclusions  of  what  it  assumes  the  evidence 
shows.  As  before  stated,  the  special  finding  of  facts  and 
conclusions  of  law  are  nowhere  set  out  in  the  brief,  so  it 
seems  to  us  that  appellant  has  failed  to  set  out  in  its  brief 
that  part  of  the  record  necessary  to  present  the  question 
raised  by  the  error  assigned  in  overruling  the  motion  for  a 
new  trial,  and  it  has  thereby  waived  its  right  to  have  this 
error  considered.  Rule  22  of  Supreme  and  Appellate 
Courts,  subd.  5 ;  Baker  v.  Oowland,  supra. 

Judgment  affirmed. 


Broderick,  by  Next  Friend,  v.  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis 
Railway  Company. 

[No.  7,lfi9.    Filed  March  8,  1911.] 

1.  Appeal. —  Briefs. —  Waiver. —  Unless  errors  are  specifically 
pointed  out  In  appellant's  brief ,  they  may  be  considered  waived. 
p.  22C. 

2.  KAiLBOAi}B.-^Cro88ing  Accidents, — Complaint. — Precise  Point  of 
Crossing. — Instructions, — An  instruction,  in  an  action  for  per- 
sonal 1)1  juries  received  at  a  certain  railroad  crossing,  that  the 
plaintiff  must  fail  unless  he  establishes  the  allegation  that  he 
was  injured  at  such  crossing,  is  not  erroneous,    p.  226. 

3.  Trial. — Instructions, — Omissions, — Supply  by  Others. — Where 
facts  omitted  from  one  Instruction  are  fully  supplied  by  other  in- 
structions, such  omissions  are  harmless,    p.  226. 

4.  Appeal. — Briefs. — Waiver, — Alleged  errors  in  the  giving  of  an 
instruction  are  waived,  where  the  appellant  fails  to  set  out  the 
instruction  in  his  brief,    p.  227. 

5.  New  Trlal.— Si/rpme. — Evidence  Admissible  Within  Issues, — 
A  new  trial  should  not  be  granted  on  the  ground  of  surprise  oc- 
casioned by  the  introduction  of  evid^ice  admissible  within  the 
issues,    p.  227. 
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6.  New  Tbiai^ — Neicly-Diacovercd  Evidence, — Affidavit  Therefor. — 
Enaentials. — Diligence. — An  affidavit  for  a  new  trial  on  tlie  ground 
of  newly -discovered  evidence  must  set  forth  the  facts  showing 
the  diligence  used  to  discover  such  evidence,    p.  227. 

7.  New  Tbial. — Newly- Discovered  Evidence. — Diligence. — A  new 
trial  will  not  be  granted  on  the  ground  of  newly-discovered  evi- 
dence, where  if  proper  diligence  had  been  used  the  evidence 
would  have  been  discovered,    p.  227. 

8.  New  Tbial. — Newly-Discovered  Evidence. — Cumulative. — Where 
the  alleged  newly-discovered  evidence  is  merely  cumulative,  a 
new  trial  will  not  be  granted-    p.  228. 

9.  Tbiajl. — Exclusion  of  Evidence. — Saving  Question. — Appeal. — 
Where  a  question  is  propounded  to  a  witness  and  objection  ia 
made,  the  party  propounding  the  question  should  state  what  he 
expects  to  prove  in  answer  to  the  question,  and  failing  therein, 
no  questi(»i  thereon  can  be  presented  on  appeal,    p.  228. 

Prom  Hendricks  Circuit  Court ;  James  L.  Clark,  Judge. 

Action  by  John  Broderick,  by  his  next  friend,  against  the 
Pitteburgh,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Oeorge  W^  Oalvin,  for  appellant. 
Samuel  O.  Pickens,  for  appellee. 

Ibach,  J. — ^Appellant,  by  his  next  friend,  seeks  to  recover 
damages  for  personal  injuries  alleged  to  have  been  received 
by  him,  through  appellee's  negligence,  while  he  was  crossin^: 
its  railroad  tracks  at  a  point  where  said  tracks  cross  Ray 
street,  in  the  city  of  Indianapolis,  and  while  appellee  ran  one 
of  its  locomotive  engines  in  violation  of  city  ordinances  reg- 
ulating the  speed  of  trains  and  the  giving  of  signals. 

The  cause  was  tried  by  a  jury  upon  the  general  issue,  and 
a  verdict  returned  in  favor  of  appellee.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  this  ruling  is  assigned 
as  error. 

A  number  of  grounds  are  set  out  in  the  motion  for  a  new 
trial,  which,  so  far  as  they  are  not  waived,  will  be  consid- 
ered.   The  alleged  errors,  in  the  main,  relate  to  the  giving 
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and  the  refusing  to  give  certain  instructions.     No- 

1.  where  in  appellant's  brief  do  we  find  a  statement  of 
the  grounds  relied  upon  for  reversal.  Unless  some  spe- 
cific objection  is  made,  showing  in  what  respect  an  instruc- 
tion complained  of  is  erroneous,  or  why  an  instruction  re- 
quested should  have  been  given,  this  court  may  deem  the 
objection  waived,  and  pass  it  without  consideration  or  dis- 
cussion. 

Under  the  fourth  specification  for  a  new  trial,  it  is  claimed 
that  the  court  erred  in  giving,  at  the  request  of  appellee,  in- 
structions one,  two  and  three.     It  is  urged  by  counsel 

2.  for  appellant  that  said  instructions  invaded  the  prov- 
ince of  the  jury,  took  from  the  jury  the  questions  pre- 
sented by  the  issues,  and  are,  in  effect,  a  direction  to  find  for 
defendant  regardless  of  the  facts.  In  this  contention,  how- 
ever, counsel  for  appellant  is  not  supported  by  the  record. 
Instruction  one  was,  in  effect,  that  if  appellee  was  not  in- 
jured on  the  Ray  street  crossing  he  was  not  entitled  to  re- 
cover. The  complaint  alleges  that  appellant  was  injured 
while  crossing  the  tracks  of  appellee,  where  they  intersect 
said  Ray  street,  and  this  was  directly  denied  by  appellee. 
This  was  one  of  the  material  issues  in  the  case,  and  the  bur- 
den rested  upon  appellant  to  prove  this  fact  substantially 
as  alleged.  The  instruction,  when  considered  with  the  others 
given,  was  not  open  to  the  objection  which  is  urged  by 
counsel. 

It  is  also  contended  that  said  instructions  two  and  three 

are  erroneous,  in  that  they  eliminate  the  question  of  age,  and 

the  right  to  rely  upon  the  company's  observing  the  re- 

3.  quirements  of  the  city  ordinances,  referred  to  in  the 
complaint,  in  the  operation  of  its  trains.     By  other 

instructions  given  by  the  court  of  its  own  motion  the  jury 
was  fully  instructed  upon  the  omissions  complained  of. 

The  sixth  ground  for  a  new  trial  is  based  upon  the  refusal 
to  give  instruction  two,  requested  by  appellant,  and  its  mod- 
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ification  and  the  giving  thereof  as  modified  by  the 

4.  court.    Said  instruction  in  its  original  form,  or  the 
substance  thereof,  is  not  set  out  in  appellant's  brief, 

nor  is  there  any  reference  to  the  record  where  it  may  be 
found.  Under  the  rules,  this  error  would  be  considered 
waived  We  have,  however,  considered  the  instruction  as 
given,  and  conclude  that  it  was  a  correct  statement  of  the 
law. 

The  eighth  cause  for  which  appellant  asks  a  new  trial  was 

that  he  was  surprised  by  the  testimony  of  H.  Johnson,  claim 

agent  of  appellee.    We  have  read  the  affidavits  filed 

5.  in  support  of  this  contention,  and  it  appears  there- 
from that  the  witness  was  one  introduced  by  and  on 

behalf  of  appellee,  and  the  evidence  was  competent,  under 
the  issues  joined.  Appellant  was  therefore  not  entitled  to  a 
new  trial  on  the  ground  of  surprise.  Pepin  v.  Lautman 
(1901),  28  Ind.  App.  74;  Bingham  v.  Walk  (1891),  128  Ind. 
164;  Gardiner  v.  State,  ex  rel.  (1884),  94  Ind.  489;  Helm  v. 
First  Nat.  Bank  (1883),  91  Ind.  44. 

By  the  ninth  specification  it  is  urged  that  a  new  trial 

should  have  been  granted  on  account  of  newly-discovered 

evidence  material  to  the  issue.    As  shown  by  an  affi- 

6.  davit  in  support  of  the  specification,   this  newly- 
discovered  evidence  would  have  gone  to  support  the 

issues  as  to  whether  appellant  was  injured  while  on  the  Ray 
street  crossing.  The  court  did  not  err  in  refusing  a  new 
trial,  (1)  because  the  application  does  not  set  forth  fully 
the  diligence  used  to  discover  the  evidence  before  the  trial, 
and  (2)  because  the  evidence  was  cumulative.  If  by  the 
use  of  diligence  the  evidence  might  have  been  pro- 

7.  duced  at  the  trial,  a  new  trial  will  not  be  granted  on 
account  of  newly-discovered  evidence.     Campbell  v. 

Nixon  (1900),  25  Ind.  App.  90;  Allen  v.  Bond  (1887),  112 
Ind.  523 ;  Test  v.  Larsh  (1885),  100  Ind.  562 ;  Zimmerman  v. 
Weigel  (1902),  158  Tnd.  370. 
Again,  if  the  evidence  was  merely  cumulative,  a  new  trial 
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should  not  be  granted.    Franklin  v.  Lee  (1902),  30 

8.  Ind.  App.  31 ;  Rinkard  v.  State  (1901),  157  Ind.  534; 
Marshall  v.  Mathers  (1885),  103  Ind.  458. 

By  the  tenth  specification  for  a  new  trial  it  is  urged  that 

the  court  erred  in  excluding  from  the  evidence  a  portion  of 

the  testimony  of  one  Rafferty,  a  witness  called  by  ap- 

9.  pellant.    There  is  no  reference  to  the  page  of  the 
record  where  such  evidence  can  be  found.    We  have, 

however,  referred  to  the  record,  and  find  that  no  question 
was  reserved  for  review  by  this  court.  In  the  case  of  Ou7i- 
der  V.  Tibbits  (1899),  153  Ind.  591,  608,  the  Supifeme  Court 
said:  *'It  has  been  repeatedly  decided  that  the  only  proper 
practice  is  to  propound  the  question  to  the  witness  on  the 
stand,  and,  if  objection  to  the  question  is  made,  to  state  to 
the  court  what  the  examiner  proposes  to  prove  by  the  wit- 
ness's answer  to  the  question,  and  then,  if  the  objection  is 
sustained,  to  reserve  an  exception  to  the  ruling  on  the  ques- 
tion." This  appellant  failed  to  do,  and  by  reason  of  his 
failure  he  has  reserved  no  question  to  be  reviewed  by  this 
court.  Gunder  v.  Tibbits,  supra;  First  Nat.  Bank  v.  Stan- 
ley (1892),  4  Ind.  App.  213;  lUinois  Cent.  B.  Co.  v.  Cheek 
(1889),  152  Ind.  663. 

Having  considered  aU  of  the  errors  assigned  and  argued 
by  appellant,  we  find  no  error  in  the  record.  Judgment 
affirmed. 


Stewart  v.  Wells  et  al. 

[No.  7,598.    Piled  March  8.  1911.] 

1.  Descent  and  DisTRiBtrnoN. — Illegitimate  Children, — At  the 
common  law  illegitimate  children  were  not  heirs  of  their  fathers ; 
and  their  present  right  of  inheritance  is  purely  statutory,    p.  231. 

2.  Descent  and  Distbibution. — Law8  Ooverning. — The  laws  in 
force  at  the  time  of  the  death  of  a  decedent  govern  the  descent 
and  distribution  of  his  property,    p.  2.31. 

3.  Descent  and  Distribution.— C/iiWren  of  Half  Blood, — Tlleffiti- 
mate  ChUdren.—Vnder  82999  Bums  1908.  §2475  R.  S.  1881,  pro- 
viding that  If  a  i)ers()n  die  without  heii*s  residing  in,  or  legltl- 
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mate  children  residing  without,  the  United  States,  his  property 
shall  descend  to  his  acknowledged  illegitimate  children,  if  any, 
the  property  of  an  Intestate  descends  to  his  half-brother  in 
preference  to  his  cousins  (§2996  Bums  1908,  §2472  R.  S.  1881), 
or  his  acknowledged  illegitimate  children,    p.  232. 

4.  DEscEifT  AND  DISTRIBUTION. — Illegitimate  Children, — Statutes, — 
Section  2999  Bams  1908,  §2475  R.  S.  1881,  providing  for  the 
descent  of  property  under  certain  circumstances  to  illegitimate 
children,  is  too  plain  for  construction  and  cannot  be  extended 
by  the  courts,  since  the  rule  therein  provided  has  become  a  rule 
of  property,    p.  232. 

5.  Descent  and  Distribution. — Illegitimate  Children. — Statutes, — 
Since  the  taking  eflfect  of  the  act  of  1901  (Acts  1901  p.  288,  §3000 
Bums  1908),  acknowledged  illegitimate  children  inherit  from 
their  fathers  in  the  absence  of  surviving  legitimate  children,  or 
their  descoidants.    p.  233. 

Prom  Scott  Circuit  Court ;  William  C.  TJtz,  Special  Judge. 

Suit  by  Ora  Belle  Dixon  Stewart  against  John  C.  Wells 
and  others.  From  a  decree  for  said  Wells,  plaintiff  appeals. 
Affirmed. 

John  D,  Alexander  and  Robert  L.  Mellen,  for  appellant. 

Branaman  &  Branaman,  for  appellees  John  C.  and  Cath- 
erine 0.  Wells,  and  Robert  W.  McBride,  for  appellee  State 
Life  Insurance  Company. 

Adams,  J. — ^Appellant,  the  illegitimate  child  of  William 
Otto  Dixon,  commenced  this  proceeding  against  appellees, 
John  C.  Wells,  Catherine  0.  Wells,  William  F.  Callahan  and 
the  State  Life  Insurance  Company,  to  quiet  her  title  to  cer- 
tain lands  in  Jackson  county,  Indiana.  A  cross-complaint 
was  filed  by  appellee  John  C.  Wells  to  quiet  his  title  to  said 
real  estate.  William  P.  Callahan,  claiming  title  as  the  ille- 
gitimate child  of  William  Otto  Dixon,  also  filed  a  cross- 
complaint  to  quiet  his  title  to  said  lands.       s 

Upon  an  agreed  statement,  the  court  made  a  special  find- 
ing of  facts  and  stated  conclusions  of  law  thereon.  The 
facts,  affecting  the  questions  presented  by  this  appeal,  as 
fotmd  bv  the  court,  show  that  Michael  F.  Dixon  and  Ber- 
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thena  Iluffington  were  married  on  May  17,  1849,  and  to  this 
union  was  born  one  child,  William  Otto  Dixon,  from  whom 
all  the  parties  to  this  suit  claim  title ;  that  Michael  P.  Dixon 
and  Berthena  Dixon  were  divorced  on  March  23,  1850 ;  that, 
after  the  granting  of  said  divorce,  said  Berthena  inherited 
from  her  father,  James  M.  HuflSngton,  the  real  estate  in 
controversy ;  that  said  Berthena  Dixon  took  and  remained  in 
possession  of  said  real  estate  as  the  absolute  owner  thereof 
until  her  death,  which  occurred  on  January  29,  1895;  that 
said  Berthena  left  as  her  sole  and  only  heir  at  law  her  son, 
William  Otto  Dixon,  who  inherited  all  of  said  real  estate; 
that  said  William  Otto  Dixon  remained  in  possession  of  said 
lands  until  his  death  on  December  19,  1896 ;  that  both  Ber- 
thena Dixon  and  William  Otto  Dixon  died  intestate  in  Jack- 
son county,  Indiana. 

The  court  also  found  that  after  the  granting  of  the  divorce 
between  Michael  F.  Dixon  and  his  wife,  Berthena,  said 
i\Iichael  P.  intermarried  with  Elizabeth  Sawyer,  and  to  this 
union  there  was  bom  one  child,  Virgil  C.  Dixon,  who  was 
alive  and  a  resident  of  the  State  of  Iowa  on  December  19, 
1896 — ^the  date  of  the  death  of  William  Otto  Dixon;  that 
said  William  Otto  Dixon,  in  addition  to  his  half-brother, 
said  Virgil  C.  Dixon,  left  surviving  him  his  cousins,  Leonard 
and  Josephus  Huifington,  sons  of  a  deceased  brother  of  Ber- 
thena Dixon,  and  Robert  J.  Esham,  son  of  a  deceased  sister 
of  said  Berthena  Dixon ;  that  at  the  time  of  the  death  of  said 
William  Otto  Dixon  said  Leonard  Huffington  and  Robert  J. 
Esham  were  residents  of  Jackson  county,  Indiana,  and  said 
Josephus  Huffington  was  a  resident  of  the  State  of  Kansas ; 
that  appellant,  Ora  Belle  Dixon  Stewart,  and  appellee  Will- 
iam P.  Callahan  were  illegitimate  children  of  William  Otto 
Dixon,  and  w^ere  recognized  and  acknowledged  by  him  to  be 
his  children  during  his  life  and  up  to  his  death ;  that  appel- 
lee John  C.  Wells  holds  the  real  estate  in  dispute  by  deed 
from  Virgil  C.  Dixon,  dated  February  13,  1897;  that  the 
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State  Life  Insurance  Company  holds  a  mortgage  on  said 
real  estate  for  $10,000,  executed  by  John  C.  Wells  and  wife 
on  September  11,  1902 ;  that  the  title  of  John  C.  Wells  to 
said  real  estate  was  in  a  former  proceeding  quieted  as 
against  the  cousins  of  William  Otto  Dixon. 

The  questions  presented  by  this  appeal  involve  the  rights 

of  illegitimate  children  in  the  estate  of  their  father.    At 

common  law  an  illegitimate  child  was  not  an  heir  of 

1.  its  deceased  father,  and  whatever  rights  of  inherit- 
ance are  possessed  by  such  illegitimate  child  in  this 

State  must  be  conferred  by  statute. 

At  the  death  of  William  Otto  Dixon  on  December  19, 1896, 
the  only  statute  in  force  in  the  State  of  Indiana,  which  gave 
illegitimate  children,  any  rights  in  the  estate  of  their  de- 
ceased father  was  §2999  Bums  1908,  §2475  R.  S.  1881,  and 
reads  as  follows:  ''The  real  and  personal  estate  of  any  man 
dying  intestate,  without  heirs  resident  in  any  of  the  United 
States  at  the  time  of  his  death,  or  legitimate  children  capa- 
ble of  inheriting  without  the  United  States,  shall  descend  to 
and  be  vested  in  his  illegitimate  child  or  children  who  are 
residents  of  this  state  or  any  of  the  United  States ;  and  such 
illegitimate  child  or  children  shall  be  deemed  and  taken  to  be 
the  heir  or  heirs  of  such  intestate  in  the  same  manner,  and 
entitled  to  take  by  descent  or  distribution  to  the  same  effect 
and  extent  as  if  such  child  or  children  had  been  legitimate : 
Provided,  that  the  intestate  shall  have  acknowledged  such 
child  or  children  as  his  own  during  his  lifetime :  And  pro- 
vided, further,  that  the  testimony  of  the  mother  of  such  child 
or  children  shall  in  no  case  be  sufficient  to  establish  the  fact 
of  such  acknowledgment.  * ' 

The  descent  of  real  estate  of  an  intestate  must  be  gov- 
erned by  the  law  in  force  at  the  time  of  the  death  of  such 
intestate.     It  therefore  follows  that  if  William  Otto 

2.  Dixon  left  any  heirs  resident  of  the  United  States  at 
the  time  of  his  death,  then  his  illegitimate  children 
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could  not  inherit.     It  is  found  by  the  court,  and  is  not  ques- 
tioned by  appellant,  that  William  Otto  Dixon  left  a 

3.  half-brother    and    three    cousins.    The    half-brother 
was  his  heir  as  against  the  cousins.     §2996  Bums 

1908,  §2472  R.  S.  1881 ;  Robertson  v.  Burrell  (1872),  40  Ind. 
328 ;  Anderson  v.  Bell  (1895),  140  Ind.  375,  29  L.  R.  A.  541. 
But  they  were  all  heirs,  and  capable  of  inheriting  under  the 
provisions  of  the  statute  before  appellant  could  lawfully 
claim  any  interest,  no  matter  how  completely  acknowledged 
by  her  putative  father.  This  cannot  be  regarded  an  open 
question  in  Indiana.  Cox  v.  Rash  (1882),  82  Ind.  519;  Bar- 
rovghs  v.  Adains  (1881),  78  Ind.  160;  Pond  v.  Irwin 
(1888),  113  Ind.  243,  247. 

Appellant's  coimsel  urge  with  much  force  that  recent  leg- 
islation has  gone  far  to  raise  the  blight  on  unfortunate  chil- 
dren in  the  position  of  appellant,  by  permitting  them 

4.  to  inherit  from  the  father,  where  they  have  been  duly 
acknowledged,  as  in  this  case,  and  that  the  decisions 

have  become  more  liberal  in  dealing  with  such  unfortunates. 
Counsel  insist  that  the  statute  herein  set  out  should  be  con- 
strued to  read:  **Any  man  dying  without  heirs  of  ancestral 
blood.*'  This  would  avail  appellants  nothing,  for  the  Huf- 
fington  children  were  of  ancestral  blood,  but  were  excluded 
from  inheriting  by  the  rules  of  law  declared  in  the  decisions 
herein  cited. 

The  words  of  the  statute  which  govern  in  this  case  do  not 
admit  of  construction.  They  are  plain  and  unambiguous. 
The  rule  of  descent  provided,  has  been  recognized  for  such 
length  of  time  that  it  has  become  a  rule  of  property.  We 
agree  with  appellant's  counsel,  that  the  law  as  declared 
works  a  hardship  in  this  case,  where  it  appears  that  the 
father  fully  acknowledged  appellant  as  his  child.  But  we 
do  not  believe  that  the  ** cogent  reasons"  for  changing  the 
rule  by  judicial  con/^truction,  referred  to  in  the  case  of 
Pond  V.  Irwin,  supra,  obtain  here. 

The  law  of  descent  in  su^h  oases  was  changed  in  this 
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State  by  the  act  of  1901  (Acts  1901  p.  288,  §3000  Burns 

1908),  and  an  illegitimate  child  may  now  inherit 

5.    from  the  putative  father  under  the  conditions  named 

in   the    act.     The    cases    of    Townsend   v.    Meneley 

(1906),  37  Ind.  App.  127,  and  Daggy  v.  Wells  (1906),  38 

Ind.  App.  27,  construing  the  law  of  1901,  are  not  applicable 

to  the  facts  found  in  this  case. 

Judgment  affirmed. 


Myers  et  al.  v.  Reynolds. 

[No.  7,404.    Filed  March  9,  1911.] 

1.  Tbul. — Special  Findings. — Conclusion  of  Law. — Exceptions. — 
By  excepting  to  conclusions  of  law  all  facts  within  the  Issues 
contained  in  the  special  findings  are  admitted  as  true.    p.  236. 

2.  BouNDABiES. — Surreys. — Failure  of  Surveyor  to  Record. — The 
failure  of  a  county  surveyor  to  make  any  record  of  a  boundary 
line  surveyed  by  him  invalidates  such  survey,    p.  236. 

3.  BouNDARTF^. — Spccittl  Findings. — Conclusions  of  Law. — Special 
findings  showing  that  the  deeds  of  adjoining  proprietors  calletl 
for  the  section  line  as  the  boundary,  that  neither  they,  nor  their 
grantors,  had  agreed  ui)on  any  other  boundary  line,  that  none  of 
the  parties  was  estop[)ed  from  claiming  the  section  Hue  as  the 
boundary  line  and  that  the  prior  and  present  surveys  are  void, 
sastahi  a  conclusion  of  law  that  the  section  line  is  the  true  bound- 
ary line.    p.  237. 

4.  Boundaries. — Surveys. — Setting  aside. — Appeal. — Where  parties 
appealed  from  a  survey  and  the  circuit  court,  on  api>eal,  set  aside 
Bach  survey,  the  finding  is  In  their  favor,  and  they  may  not  as- 
sign error  thereon,    p.  237. 

5.  Bou^DAKLES. — Evidence. — Surveys. — Estoppel.  —  Evidence  that 
the  deeds  of  adjoining  proprietors  call  for  the  section  line  as 
the  boundary  line,  that  a  prior  survey  was  made  and  a  line  run, 
but  no  record  was  made  thereof,  and  that  the  eastern  proprietor 
had  cut  timber  west  of  such  line  and  had  afterwards  paid  for 
it.  does  not  alone  overthrow  a  finding  that  such  survey  was  il- 
legal, since  all  other  evidence  in  the  case  must  be  considered  in 
determining  such  question,    p.  237. 

f'.  Boundaries. — Occupancy. — Evidence. — In  an  appeal  from  a  sur- 
vey, evidence  of  the  occupancy  of  land  does  not  show  the  true 
boundary,  wtiere  no  prescriptive  right  is  claimed,    p.  238. 
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7.  BouNDARiKs. — Surrci/ff' — Appointment  of  Surveyor. — How  Ques- 
tioned.— AHHtgnment  of  Errors. — The  iiiiproiH*r  apiwlntment  of  a 
surveyor  by  the  court,  In  an  api)eal  from  a  survey,  constitutes 
a  ground  for  a  new  trial,  and  cannot  be  assigned  as  error  on 
api)eiil.    p.  238. 

8.  Boundaries. — Surveys. — Appointment  of  Surveyor. — Conclusions 
of  Law. — An  except i(»n  to  a  conclusion  of  law  for  the  appoint- 
ment of  a  surveyor  to  establish  a  b<3undary  line  for  lands  and 
the  corners  thereof,  raises  no  question,  such  appointment  being 
made  in  obedience  to  statute  (!|9519  Burns  1908.  Acts  1901  p. 
I(i0),  and  not  from  any  facts  contained  in  the  si)ecial  findings, 
p.  238. 

9.  Appeal — Harmless  Error. — Boundaries. — Appointment  of  Sur- 
veyor.— The  alleged  improper  appointment  of  a  surveyor  to  lo- 
cate a  boundary  line  is  harmless,  where  his  only  duty  was  to 
carry  out  the  order  of  the  court  in  placing  monuments  at  desig- 
nated iK)ints  and  in  running  the  line  as  directed,    p.  239. 

From  Washington  Circuit  Court;  Thomas  B.  Buskirk, 
Judge. 

Appeal  by  Sarah  E.  Myers  and  others  against  Henry  G. 
Reynolds  from  a  survey.  From  a  judgment  for  appellee, 
appellants  again  appeal.     Affirmed. 

Harvey  Morris  and  Mitchell  &  Mitchell,  for  appellants. 
Willard  H.  Voylcs  and  Hotiel  &  Hottcl,  for  appellee. 

Adams,  J. — Appellants  in  this  case  appealed  from  a  sur- 
vey made  of  the  boundary  line  dividing  the  lands  of  appel- 
lants and  appellee,  made  by  Benjamin  F.  Gilstrap,  surveyor 
of  Washington  county,  Indiana. 

The  surveyor  made  out  a  transcript  of  his  record,  together 
with  field  notes  of  such  survey,  and  filed  it  in  the  office  of  the 
clerk  of  the  Washington  circuit  court,  which  transcript  con- 
stituted the  complaint,  and  purports  to  be  a  survey  of  the 
section  line  dividing  fractional  sections  fifteen  and  twenty- 
two  from  fractional  sections  sixteen  and  twenty-one,  town- 
ship four  north,  range  three  east,  in  said  county. 

The  issues  tendered  and  determined  in  the  case  were  the 
correctness  of  the  survey  appealed  from,  and  whether  appel- 
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lee  was  estopped  from  asserting  that  the  section  line  was  the 
true  boundary  line.  Pursuant  to  request,  the  court  made  a 
special  finding  of  facts  and  stated  conclusions  of  law  thereon. 
The  finding  of  facts,  in  brief,  shows  that  the  lands  now 
owned  by  appellee  were  in  1886  owned  by  John  Elliott,  and 
that  the  true  line  dividing  appellants'  and  appellee's  lands 
was  the  section  line;  that  said  section  line  had  no  monu- 
ments or  known  comers,  and  the  location  of  said  line  was 
unknown,  and  had  been  in  dispute  for  twenty  years  by  the 
parties  owning  the  real  estate  abutting  thereon;  that  said 
Une  was  surveyed  in  December,  1886,  by  William  C.  ]\IcCos- 
key,  surveyor  of  Washington  county,  but  said  surveyor  did 
not  establish  nor  locate  any  comers,  and  did  not  make  any 
record  of  the  line  or  survey  so  made  by  him ;  that  at  the  time 
of  the  survey  in  1886,  Elliott,  the  then  owner,  occupied  lands 
west  of  the  line  surveyed  as  the  section  line  and  several  rods 
west  of  the  line  between  said  lands  now  occupied  by  the  par- 
ties hereto;  that  said  Elliott  had  cut  timber  on  said  land 
west  of  the  line  fixed  by  said  survey,  and  after  said  survey 
Elliott  paid  for  timber  so  cut,  but  never  at  any  time  con- 
sented or  agreed  that  the  line  fixed  by  said  surveyor  was 
the  true  section  line  dividing  said  sections;  that  Elliott  in 
1892  sold  said  lands  to  James  H.  Reynolds;  that  in  1893  said 
Reynolds,  without  any  notice  to  appellants,  had  a  further 
survey  made  by  said  McCoske>,  and  that  the  line  of  survey 
in  1893  was  west  of  the  line  of  survey  in  1886,  but  no  cor- 
ners were  established  and  no  record  made  of  said  survey; 
that  afterwards  James  H.  Reynolds  sold  said  lands  to  ap- 
pellee, and  in  November,  1906,  appellee,  after  notice  to  ap- 
pellants, procured  another  survey  to  be  made  by  Benjamin 
F.  Gilstrap,  surveyor  of  Washington  county;  that  the  Gil- 
strap  survey  located  the  section  line  some  distance  west  of 
the  lines  of  both  former  surveys  made  by  McCoskey ;  that 
Gilstrap  established  comers  and  made  a  record  of  said  sur- 
vey, but  that  the  record  was  not  made  as  provided  by  law ; 
that  within  thirty  days  appellants  herein  took  an  appeal 
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from  said  survey  to  the  Washington  Circuit  Court;  that 
neither  appellee  nor  his  remote  grantors  at  any  time  entered 
into  any  agreement  in  regard  to  said  boundary  line,  but  they 
have  at  all  times  claimed  that  the  section  line  was  and  is  the 
true  boundary  line;  that  neither  appellee  nor  any  of  his 
grantors  has  at  any  time  done  anything  or  said  an3rthing  by 
which  they  could  be  estopped  from  claiming  that  the  section 
line,  wherever  it  may  be  located,  is  the  true  dividing  line  be- 
tween the  lands  in  dispute. 

The  court  stated  as  conclusions  of  law  that  the  Gilstrap 
survey  was  illegal ;  that  the  section  line  was  the  true  bound- 
ary line  between  the  lands  of  the  parties,  and  stated  where 
the  corners  thereof  should  be  located.  The  court  ordered 
John  D.  ^Mitchell,  surveyor  of  Floyd  county,  Indiana,  to 
locate  and  perpetuate  such  line  and  comers  in  accordance 
with  said  conclusions,  by  marking  said  corners  as  required 
by  law.  The  court  further  stated  as  a  conclusion  of  law 
that  appellee  was  not  estopped  from  claiming  any  lands  east 
of  the  section  line.  Appellants  excepted  to  each  conclusion 
of  law,  and  filed  their  motion  for  a  new  trial,  stating  as 
grounds  therefor  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary  to  law,  and  that 
each  of  the  special  findings  of  fact  is  not  sustained  by  suf- 
ficient evidence  and  is  contrary  to  law. 

By  their  exceptions  to  the  conclusions  of  law  appellants 
admit  that  all  the  facts  were   fully  and  correctly 

1.  found  which  were  within  the  issue  presented.    Kisling 
V.  Barrett  (1904),  34  Ind.  App.  304. 

The  court  having  found  that  the  survey  made  in  1886  was 

insufficient,  for  the  reason  that  the  surveyor  did  not  locate 

or  establish  any  comers  and  made  no  memoranda  or 

2.  record  of  the  line  or  survey  made  by  him,  the  au- 
thorities cited  by  appellants  are  not  in  point.    The 

law  provides  for  the  steps  to  be  taken  in  making  a  survey, 
and  they  must  be  made  in  conformity  with  the  statute,  other- 
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wise  such  survey  will  have  no  binding  force.     Curless  v. 
State  (1909),  172  Ind.  257. 

There   was   no   error  in   the   conclusions   of  law 

3.  stated  by  the  court. 

The  error  assigned  on  the  overruling  of  appellants' 

motion  for  a  new  trial  calls  in  question  the  sufficiency  of  the 

evidence  to  sustain  the  findings.     The  court  found 

4.  that  the  Gilstrap  survey,  from  which  appellants  ap- 
peal, was  illegal,  and  this  was  a  finding  in  their 

favor. 

It  is  urged  that  finding  six  is  not  supported  by  the  evi- 
dence, in  that  it  declares  the  true  boundary  line  between  the 
lands  of  the  parties  to  be  the  section  line.    The  deeds 

5.  conveying  the  lands  adjoining  on  both  sides  of  the 
disputed  line  were  introduced  in  evidence,  and  the 

description  therein  set  out  shows  that  the  section  line  was 
the  boundary  line  between  the  properties,  and  this  line  is 
still  tlie  boundary  line,  unless  afterwards  changed  by  agree- 
ment or  by  estoppel.  Appellants,  however,  insist  that  the 
true  boundary  line  between  the  lands  of  the  parties  was  fixed 
and  established  by  the  survey  made  by  McCdskey  in  1886, 
and  while  that  line  was  surveyed  for  the  section  line,  yet  if 
in  fact  the  survey  did  not  locate  or  show  the  section  line,  still 
the  line  as  surveyed  is,  under  the  evidence,  the  true  boun- 
dary line  at  this  time ;  that  whether  the  survey  is  considered 
as  establishing  the  true  boundary  line,  or  is  for  the  purpose 
of  locating  the  section  line,  the  survey  was  final  for  either 
purpose,  and  no  subsequent  survey  could  change  it.  In  this 
contention  appellants  are  clearly  in  error.  Other  elements 
would  have  to  be  present  in  order  to  bind  appellee.  It  is 
claimed  that  finding  eight  of  the  court,  that  Elliott,  appel- 
lee's remote  grantor,  never  at  any  time  consented  or  agreed 
that  the  line  fixed  by  said  survey  of  1886  was  the  true  sec- 
tion line,  is  contradicted  by  the  fact  that  Elliott  had  cut  tim- 
ber on  said  lands  west  of  the  line  fixed  by  said  survey,  and 
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after  the  survey  Elliott  had  paid  for  timber  so  cut.  It  is  not 
disclosed  how  far  west  of  the  line  the  timber  was  located 
which  was  cut  by  Elliott,  and  we  do  not  think  that  a  party 
would  be  precluded  from  claiming  to  the  true  boundary  line 
by  such  acts.  Evidence  upon  this  question  must  be  con- 
sidered with  all  of  the  evidence  given  in  the  cause,  and 
whether  Elliott  did  at  any  time  agree  that  the  line  fixed  by 
said  survey  of  1886  was  the  true  section  line  was  a  question 
of  fact  to  be  determined  by  the  court  from  all  the  evidence 
given  in  the  cause. 

The  other  questions  presented  and  relied  upon  to  sustain 

the  motion  for  a  new  trial  relate  to  estoppel.    It  is  claimed 

that  Elliott  made  certain  declarations  with  reference 

6.  to  the  boundary  line,  and  that  he  cultivated  the  land 
up  to  a  fence  which  the  findings  show  was  located 

near  the  ^leCoskey  survey.  As  no  prescriptive  title  is 
claimed  in  this  case,  no  right  of  appellee  is  surrendered  by 
occupancy. 

The  third  error  assigned  relates  to  the  appointing  of 

John  D.  Mitchell  of  Floyd  county  to  make  the  survey  under 

the  direction  of  the  court.     This  would  be  a  proper 

7.  cause  for  a  new  trial,  but  cannot  be  presented  as  an 
independent  assignment  of  error.     Appellants,  how- 
ever, say  that  Mitchell  was  not  appointed  to  make  the  survey 
until  after  the  term  of  court  at  which  the  findings  were  filed, 
and  therefore  this  was  not  an  error  occurring  at  the  trial. 

The  record  shows  that  Mitchell  was  appointed  to 

8.  make  the  new  survey  as  a  part  of  the  conclusions  of 
law.    This  was  not  based  upon  any  fact  found,  but 

was  in  obedience  to  the  requirement  of  the  statute  which  pro- 
vides that  if  the  court  finds  against  such  survey  so  appealed 
from,  it  shall  find  and  determine  the  true  boundary  line 
between  such  adjoining  lands  and  the  comers  thereof.  §9519 
Bums  1908,  Acts  1901  p.  160. 

An  exception  to  the  conclusion  of  law,  of  which  this  order 
is  a  part,  presents  no  question,  because  it  is  not  a  legal  con- 
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clnsion  drawn  from  any  fact  found,  but  a  duty  enjoined 
upon  the  court  by  law. 

It  appears,  however,  that  Mitchell  did  not  qualify,  and 

the  record  shows  an  agreement  made  in  open  court,  wherein 

appellants  agreed  that  one  Wright,  who  was  not  the 

9.  county  surveyor,  should  be  appointed  to  make  the 
survey  ordered  by  the  court.  It  was  clearly  to  the 
interest  of  appellants  that  the  county  surveyor,  whose  sur- 
vey they  had  in  this  proceeding  defeated,  should  not  be  ap- 
pointed by  the  court.  The  survey  of  "Wright  was  set  aside  on 
motion  of  appellants,  and  the  court  again  appointed  Mitchell. 
In  any  event,  the  appellants  were  not  harmed  by  the  ap- 
pomtment  of  ilitchell,  whose  only  duty  was  to  carry  out  the 
order  of  the  court,  by  placing  the  monuments  at  the  points 
designated  and  running  the  line  as  directed. 

Judgment  affirmed. 

Hottel,  J.,  not  participating. 


Miller,  Administrator,  v.  Miller. 

[No.  7,077.     Filed  March  10,  1911.] 

1.  Appeal. — Determination  of. — Presumptions. — ^The  presumption, 
on  appeal,  is  that  the  trial  court's  action  was  proper,    p.  241. 

2.  Appeal. — Weighing  Evidence. — Where  there  is  some  evidence 
tending  to  snpiwrt  every  material  allegation  in  the  complaint, 
ft  Judgment  for  the  plaintiff  will  not  be  disturbed,    p.  241. 

3.  Pabent  and  Child. — Contracts. — Implied. — Question  for  Jury. — 
Whether  a  child's  admissions  were  of  such  a  nature  as  conclu- 
sively to  show  that  she  exi)ected  no  pay  from  her  mother  for 
care  and  services,  there  being  evidence  of  the  mother's  promise 
to  pay  therefor,  is  a  question  for  the  Jury.    p.  242. 

i  Parent  and  Chuj). — Voluntary  Services. — A  child  cannot  re- 
cover for  services  rendered  to  its  parent,  where  such  services 
were  rendered  without  any  hope  or  expectation  of  remuneration, 
p.  243. 

5.  Parent  and  Child. —  Services. —  Presumptions. —  Burden  of 
Proof. — Instructions. — In  an  action  by  a  daughter  against  the  ad- 
nilnistrator  of  her  mother's  estate  for  services  rendered  to  the 
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mother,  an  instruction  ttiat  the  plaintiff  may  recover  upon  proof 
of  an  express  promise  to  pay  therefor,  or  of  circumstances  from 
which  the  law  will  imply  a  contract  to  pay  therefor,  is  not  er- 
roneous, where  it  is  followed  by  an  instruction  showing  what 
facts  are  necessary  to  form  the  basis  of  an  Implied  contract,  and 
also  showing  that  the  presumption  is  against  an  imi>!ied  con- 
tract and  that  the  burden  is  uix>n  the  plaintiff  to  establish  the 
facts  overthrowing  such  presumption  and  establishing  the  con- 
tract, pp.  243, 244. 
G.  Pabent  and  Child.  —  Services. — Contracts. — Jury. — Appeal. — 
The  verdict  is  ordinarily  conclusive  as  to  the  mixed  question 
of  law  and  fact  whether  a  child  is  entitled  to  recover  for  ser- 
vices rendered  to  the  parent,  where  the  jury  is  properly  in- 
structed,   p.  244. 

7.  Parent  and  Child.  —  Services. — Contracts. — Admissions. — If^ 
struct  ions. — In  an  action  by  a  daughter  against  the  administrator 
of  her  mother*B  estate  for  services  i^erformed  for  her  mother, 
an  instruction  as  to  the  legal  effect  of  certain  alleged  admissions 
of  the  plaintiff,  without  considering  any  other  evidence  in  the 
case,  is  not  prejudicial,  where  other  instructions  covered  the 
law  of  the  case  otherwise,    p.  245. 

8.  Parent  and  Child. — Services. — Contracts. — Instructions. — An 
instruction,  in  an  action  by  a  daughter  against  the  administrator 
of  her  mother's  estate  for  services  rendered  to  her  mother,  that 
the  jury,  in  estimating  the  amount  of  recovery,  should  consider 
any  benefits  the  daughter  might  have  received  from  her  mother, 
and  any  use  of  her  mother's  farm  beneficial  to  the  daughter,  and 
all  other  facts  which  will  aid  In  determining  the  reasonable 
amount  due,  is  not  prejudicial  to  the  estate,    p.  240. 

9.  Trial. — Instructions. — Duplication. — It  is  not  erroneous  to  re- 
fuse to  duplicate  Instructions,    p.  246. 

10.  Trial. — Verdict. — Contrary  to  Late. — Where  the  verdict  was 
supported  by  some  evidence,  within  the  Issues,  It  is  not  contrary 
to  law.    p.  246. 

11.  WITNESSE8. — Competency. — Physicians.  —  Declarations  of  Por 
tient. — The  declaration  of  a  mother  as  to  her  Intention  of  pay- 
ing her  daughter  for  services  may  be  established  by  the  testi- 
mony of  an  attending  physician,  where  such  declaration  was 
not  called  for  by  professional  treatment,    p.  247. 

12.  Witnesses. — Competency. — ^All  persons  are  competent  wit- 
nesses except  as  otherwise  provided  by  statute,    p.  247. 

Prom  Elkhart  Superior   Court;   Vernon   W.   VanFleet, 
Judge. 

Action  by  Ella  B.  Miller  against  Andrew  J.  Miller,  as  ad- 
ministrator  of  the   estate   of   Elizabeth   Miller,   deceased. 
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I'Yom  a  judgment  for  plaintiff,  defendant  appeals.     Af- 

Lloyd  L.  Burns  and  E.  A.  Dausman,  for  appellant. 
Benjamin  F.  Deahl,  Anthony  Deahl,  Ray  Deahl,  Elam  df 
Fesler  and  Fiizpatrick  &  Fitzpatrick,  for  appellee. 

Myers,  C.  J. — Appellee  filed  a  claim  against  the  estate  of 
Elizabeth  Miller,  deceased,  for  services  rendered  to  decedent. 
After  the  claim  was  refused  by  the  administrator,  it  was 
transferred  to  the  trial  docket  of  the  Elkhart  Circuit  Court. 
The  venue  was  changed  to  the  Elkhart  Superior  Court, 
where  a  trial  was  had  before  a  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
error  is  here  assigned  on  that  ruling.  Appellant,  in  support 
of  his  motion  for  a  new  trial,  insists  that  the  verdict  is  not 
sustained  by  the  evidence  and  is  contrary  to  law.  He  also 
insists  that  the  court  erred  in  giving  and  in  refusing  to  give 
certain  instructions  to  the  jury,  and  in  admitting  certain 
evidence. 

It  is  the  theory  of  appellant  that  the  evidence  clearly 
failed  to  show  an  express  contract  between  decedent  and  ap- 
pellee to  pay  for  such  services.    On  appeal  the  pre- 

1.  sumption  is  in  favor  of  the  proceedings  and  judgment 
of  the  trial  court,  and  where  the  evidence  is  chal- 
lenged, as  being  insufficient  to  support  the  verdict,  such 

contention  will  be  sustained  only  if  after  a  considera- 

2.  tion  of  all  the  evidence  most  favorable  to  the  verdict 
there  remains  an  essential  element  unsupported  by 

any  evidence.  Southern  Ind.  R.  Co.  v.  Baker  (1906),  37 
Ind.  App.  405;  Knoefel  v.  Atkins  (1907),  40  Ind.  App.  428; 
Jeffries  Y.  Orndorf  (1909),  44  Ind.  App.  225;  Ohio  Valley 
Buggy  Co.  v.  Anderson  Forging  Co.  (1907),  168  Ind.  593. 
It  appears  that  in  August,  1895,  the  husband  of  decedent 
died,  leaving  decedent,  this  claimant,  a  daughter,  and  one 
Vou  47—16 
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son,  all  of  whom  resided  and  continued  to  reside  in  the 
family  dwelling  until  the  year  1900,  when  the  son  married 
and  left  the  mother  and  claimant  in  charge  of  the  farm. 
Soon  after  the  death  of  the  father,  a  third  person  offered  the 
daughter  a  position,  which  she  refused,  at  the  request  of  the 
mother,  the  latter  saying:  **She  [the  daughter]  must  stay 
with  me,  and  she  will  be  paid;  I  cannot  stay  alone;  John 
is  at  home,  but  he  will  not  stay  with  me  at  night/'  To  this 
request  of  the  mother,  claimant  replied  that  if  she  wanted 
her  to  stay  and  claimant  could  have  her  pay,  she  would 
stay.  Decedent  many  times  afterward,  and  within  a  few 
months  before  her  death,  in  the  presence  of  claimant,  said 
to  third  persons  that  her  daughter  should  be  well  paid  for 
her  services.  In  view  of  the  evidence  to  which  we  have 
referred,  the  jury  might  reasonably  have  concluded  that 
the  mother  fully  expected  claimant  to  be  paid  for  her 
services,  and  that  claimant  rendered  the  services  for  which 
claim  is  made  expecting  to  be  paid  therefor.  Claimant  re- 
mained with  her  mother  until  the  latter 's  death,  and  there 
is  an  abundance  of  evidence  in  the  record  to  show  that  de- 
cedent, for  at  least  two  years  prior  to  her  death,  required  a 
great  amount  of  care  and  attention,  which,  together  with 
other  work,  was  well  performed  by  claimant.  At  the  time 
of  the  trial — January  22,  1908— claimant  was  forty-four 
years  of  age.  Decedent  died  at  the  age  of  seventy-five  from 
the  effects  of  cancer  so  located  on  her  person  that  she  was 
unable  to  dress  and  treat  it  herself,  and  this  service  was  per- 
formed by  claimant.    While  there  is  evidence  in  the  record 

of  admissions  on  the  part  of  claimant  which  might 
3.    reasonably  indicate  that  she  was  not  expecting  pay 

for  the  services  rendered  her  mother,  yet  these  al- 
leged admissions  are  not  such  as  will  authorize  this  court  to 
affirm  that  there  is  no  evidence  to  support  the  necessary  un- 
dertaking or  justify  the  inference  that  compensation  was 
not  intended  and  expected. 
The  evidence  before  us  is  entirely  different  from  that  in 
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the  eases  of  McClure  v.  Lenz   (1907),  40  Ind.  App.  56, 
Waechter  v.  Walters  (1908),  41  Ind.  App.  408,  and  * 

4.  Schuits  V.  Franke  (1908),  42  Ind.  App.  275,  where  the 
evidence  clearly  showed  that  the  services  performed  by 

the  child  for  the  parent  were  not  from  any  expectation  of 

financial  benefit,  but  from  a  motive  of  love  for  the  parent. 

Appellant  insists  that  instructions  two,  three,  four  and 

live,  given  by  the  court  to  the  jury,  were  all  erroneous  and 

harmful.     That  part  of  instruction  two  claimed  ^3 

5.  be  erroneous  reads  as  follows:    '*If  you  find  that  the 
services  were  rendered  as  alleged,  in  order  that  there 

may  be  an  obligation  to  pay  wages  for  them,  there  must  have 
been  either  an  express  promise  by  decedent  to  pay  for  them 
or  they  must  have  been  rendered  under  such  circumstances 
as  that  the  law  will  imply  such  an  obligation." 

This  instruction  was  followed  by  instruction  three,  which 
defined  an  implied  obligation  as  between  strangers,  and  con- 
tinued as  follows:  **But  where  the  person  rendering  ser- 
vices and  the  person  for  whom  they  are  rendered  are  mem- 
bers of  a  family  living  together  as  one  household,  and  the 
service  appertains  to  such  condition,  an  implication  of  a 
promise  on  the  part  of  the  recipient  to  pay  for  the  services 
does  not  arise  from  the  mere  rendition  and  acceptance 
thereof,  but  the  services  will  be  presumed  to  be  gratuitous 
and  to  be  bestowed  and  rendered  in  the  performance  of 
duty  or  the  manifestation  of  kindly  regard  for  which  re- 
muneration was  not  contemplated;  and  to  support  a  re- 
covery therefor,  the  burden  will  be  on  the  plaintiff  to  show 
either  an  express  contract  for  compensation,  or  such  circum- 
stances of  the  services  as  will  overcome  the  presumption  of 
the  law  that  they  were  gratuitous,  and  to  show  that  it  was 
the  intention  and  understanding  of  the  parties  that  the  ser- 
vices were  to  be  paid  for.  So  in  this  cause,  if  you  find  that 
plaintiff  herein  resided  with  her  mother,  and  that  she  and 
her  mother  constituted  one  household,  any  services  which 
plaintiff  may  have  rendered  for  her  mother,  which  apper- 


244  APPELLATE  COURT  OP  INDIANA, 

MiUer  V.  MUler— 47  Ind.  App.  239. 

tain  to  such  condition,  are  presumed  to  have  been  rendered 
'gratuitously,  and  on  account  of  the  relation  of  the  parties 
and  the  condition  in  which  they  lived;  and  before  plaintiff 
can  recover  in  this  case  she  must  show  such  circumstances  as 
wiU  overcome  this  presumption,  and  make  it  appear  that  it 
was  the  understanding  between  her  and  her  mother  that  the 
services  were  to  paid  for." 
The  question  as  presented  for  our  decision  is  ordinarily  a 

mixed  one  of  law  and  fact,  and  is  finally  settled  by 
6.    the  jury,  unless  misguided  by  the  law  given  to  them 

by  the  court. 
Considering  said  instructions  together,  the  jury  must  have 
understood  that  the  burden  was  on  plaintiff  to  prove  facts 

and  circumstances  which  would  overcome  the  pre- 
5.    sumption  of  law  that  her  services  were  rendered 

gratuitously,  or  because  of  family  relations,  and  that 
she  must  prove  an  express  contract,  or  such  facts  and  cir- 
cumstances that  an  agreement  to  pay  for  the  services  in 
question  may  be  inferred,  and  that  such  services  were  ren- 
dered by  her  in  expectation  of  payment  therefor.  Our  con- 
clusion regarding  the  controlling  principles  announced  in 
these  instructions  is  not  without  the  rule  in  the  case  of  James 
V.  Gillen  (1892),  3  Ind.  App.  472,  where  it  is  said:  **Upon 
this  principle  it  is  universally  held  in  all  cases  where  the 
family  relation  exists,  whether  natural  or  assumed,  in  the 
absence  of  an  express  agreement  or  circumstances  from 
which  an  agreement  may  be  fairly  inferred,  that  no  promise 
will  be  created  by  implication  of  law  to  pay  for  services 
upon  one  hand  or  for  support  upon  the  other.  This  rule  of 
law  has  its  foundation  in  the  theory  that  the  relation  repels 
the  legal  inference  of  contract  rather  than  in  an  implied 
understanding  that  the  services  should  compensate,  and  be 
compensated  by  the  maintenance."  The  questioned  instruc- 
tions are  supported  by  the  following  decisions:  Smith  v. 
Denman  (1874),  48  Ind.  65;  HiU  v.  Hill  (1889),  121  Ind. 
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255  i  Jesmp  v.  Jessup  (1897),  17  Ind.  App.  177;  Van  Hook 
V.  Young  (1902),  29  Ind.  App.  471;  Fuller  v.  Fuller's  Es- 
tate (1898),  21  Ind.  App.  42;  Ellis  v.  Baird  (1903),  31  Ind. 
App.  295;  WiUiams  v.  Resener  (1900),  25  Ind.  App.  132. 

Instruction  four  is  questioned  on  the  ground  that  it  deals 
excIufiiTely  with  the  statements  made  by  decedent,  regarding 

payment    for   claimant's   services,    and    introduced 
7.    in  evidence  by  plaintiff,  without  taking  into  account 

such  statements  proved  by  defendant,  and  because 
these  statements  were  made  to  apply  only  to  the  question  of 
an  implied  contract.  The  effect  *of  this  instruction  was  to 
confine  the  jury  to  the  statements  of  decedent  made  in  the 
presence  and  to  the  knowledge  of  claimant,  which  were  in- 
troduced in  evidence  by  plaintiff,  and  to  limit  the  force  of 
such  statements  to  the  question  whether  there  was  an  under- 
standing between  plaintiff  and  her  mother  that  such  serv- 
ices were  to  be  paid  for.  The  instruction,  in  substance,  also 
told  the  jury  that  if  they  should  find  that  there  was  an 
agreement  between  the  parties,  whereby  plaintiff  was  to  be 
compensated  for  her  services,  still  plaintiff  could  not  re- 
cover if,  after  considering  all  of  the  evidence  in  the  case, 
they  should  find  that  such  services  were  paid  for  or  other- 
wise remunerated.  Our  attention  has  been  called  to  cer- 
tain evidence  which  it  is  claimed  the  court  should  have 
specially  noticed  ia  this  instruction.  We  have  carefully 
read  all  of  this  evidence,  and  it  was  material  as  tending  to 
Aow  that  plaintiff  performed  the  particular  services  with- 
out any  expectation  of  receiving  pay  therefor,  or  that  such 
services  were  voluntarily  rendered  as  a  member  of  a  family. 
The  law  covering  this  subject  was  fully  and  suflBciently 
covered  by  instruction  three.  We  are  not  convinced  that 
appellant  was  harmed  by  the  action  of  the  court  in  specially 
mentioning  and  limiting  certain  evidence  introduced  by 
plaintiff,  and  leaving  evidence  of  like  character,  claimed  to 
have  been  introduced  by  defendant,  unqualified  and  un- 
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limited ;  nor  can  we  conclude  from  this  instruction  that  the 
jury  understood  that  they  were  to  ignore  or  disregard  the 
statements  made  by  decedent  as  proved  by  appellant. 

Instruction  five  was  on  the  subject  of  the  measure  of 

damages  in  case  of  a  finding  for  plaintiff.    The  jury  were 

admonished  to  take  into  account  any  benefits  claim- 

8.  ant  may  have  received  from  her  mother,  and  any 
use  she  may  have  made  of  her  mother's  farm  for  her 

own  benefit  or  profit  during  the  time  she-  and  her  mother 
lived  together,  **and  all  other  facts  and  circumstances  in 
evidence  which  can  aid  in  determining  such  reasonable 
value."  A  set-off  was  not  pleaded,  but  from  the  evidence 
it  appears  that  claimant  owned  and  kept  on  her  mother's 
farm,  certain  cows,  hogs  and  other  stock,  which  she  looked 
after  in  connection  with  the  stock  owned  by  her  mother.  In 
view  of  this  evidence  it  was  not  improper  for  the  jury  to 
consider  the  fact,  if  it  be  a  fact,  that  claimant  was  employed 
a  part  of  the  time  in  a  service  from  which  she  derived  a 
benefit,  but  it  will  not  do  to  say  that  the  instruction  was  er- 
roneous because  of  such  facts,  or  to  say  that  it  justified  the 
conclusive  inference  that  the  two  women  lived  together 
under  a  partnership  arrangement,  as  claimed  by  appellant. 
The  w^eight  of  this  evidence  was  for  the  jury,  and  was  im- 
portant as  throwing  light  upon  the  question  whether  there 
was  a  contract  between  mother  and  daughter,  and  ap- 
pellant was  not,  by  this  instruction,  deprived  of  its  benefit. 
There  was  no  error  in  refusing  to  give  the  instruction 
asked  by  appellant,  for  the  reason  that  the  instruc- 

9.  tions  given  by  the  court  fully  covered  all  of  the  ma- 
terial propositions  of  law  stated  in  the  one  refused. 

It  is  also  insisted  that  the  verdict  is  contrary  to  law.    As 
we  have  seen,  there  was  evidence  to  support  the  ver- 

10.  diet,  which  was  within  the  issues.    It  therefore  fol- 
lows that  the  verdict  was  not  contrary  to  law. 

Over  the  objection  of  appellant,  the  court  permitted  a 
witness,  who  was  a  physician,  to  testify  that  while  at  the 
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home  of  Elizabeth  Miller,  upon  an  occasion  when  ppo- 

11.  fessionally  calling  upon  her,  she  said  to  him,  in  the 

presence  of  claimant,  that  Ellen  should  be  paid  and 

^ell  paid  for  the  work  she  was  doing  in  caring  for  her. 

I^^ent  was  at  that  time  able  to  be  up  and  around,  and 

this  conversation  occurred  in  the  sitting-room  of  her  home. 

The  objection  urged  against  the  admission  of  this  evidence 

^M  that  the  communication  was  privileged,  being  a  com- 

JDunication  from  a  patient  to  her  physician.     It  does  not 

appear  that  decedent's  statement  to  the  witness  was  in  any 

maimer  connected  with  the  making  of  any  examination  of 

the  patient,  or  with  any  conversation  with  reference  to  the 

ailments  or  disease  with  which  the  patient  was  suffering,  or 

for  which  she  was  being  treated,  or  in  any  manner  pertained 

to  such  physician's  employment,  or  that  it  was  made  while 

any  one  was  advising  claimant  as  to  the  care  and  attention 

the  mother  should  receive. 

•   All  persons  are  competent  witnesses  in  a  civil  proceeding 
except  as   otherwise   provided   by   statute.      Section    520 
Burns  1908,  §497  R.  S.  1881,  provides  that  **physi- 
12.  eians,  as  to  matter  communicated  to  them,  as  such,  by 
patients,  in  the  course  of  their  professional  business, 
or  advice  given  in  such  cases"  are  not  competent  witnesses. 
Such  matters  are  regarded  as  confidential  communi- 
11.  cations    between    patient    and   physician,    and    are 
privileged  except  with  the  consent  of  the  patient.    The 
fact  about  which  the  witness  testified  was  not  a  matter  rea- 
sonably within  the  professional  business  of  the  physician, 
or  about  which  he  would  be  expected  to  give  advice,  or  that 
wonld  likely  be  communicated  by  a  patient  to  a  physician 
as  such.    In  the  case  of  Edington  v.  Aetna  Life  Ins.  Co. 
(1879),  77  N.  Y.  564,  the  court  had  under  consideration  the 
admission  of  testimony,  where  a  New  York  statute,  very 
gimilar  to  the  one  under  consideration,  was  called  in  review, 
and  it  was  there  held  that  the  statute  should  not  be  made 
broader  by  construction  than  its  language  requires.    In  that 
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case  it  was  said:  ''Before  information  can  be  excluded 
under  this  statute,  it  must  appear  that  it  was  such  as  the 
physician  acquired  in  some  way  while  professionally  at- 
tending a  patient ;  and  it  must  also  be  such  as  was  necessary 
to  enable  him  to  prescribe  as  a  physician,  or  to  do  some  act 
as  a  surgeon.  It  is  not  sufficient  to  authorize  the  exclusion 
that  the  physician  acquired  the  information  while  attend- 
ing his  patient;  but  it  must  be  the  necessary  information 
mentioned.  If  the  physician  has  acquired  any  information 
which  was  not  necessary  to  enable  him  to  prescribe,  or  to  act 
as  a  surgeon,  such  information  he  can  be  compelled  to  dis- 
close, although  he  acquired  it  while  attending  the  patient; 
and  before  the  exclusion  is  authorized,  the  facts  must  in  some 
way  appear  upon  which  such  exclusion  can  be  justified." 

In  the  case  of  Haughton  v.  Aetna  Life  Ins.  Co,  (1905), 
165  Ind.  32,  it  is  said:  "The  statute  only  forbids  the  physi- 
cian from  making  public  matter  concerning  his  patient  com- 
municated to  or  learned  by  him,  as  such,  through  his  pro- 
fessional relation." 

In  the  case  of  Boiver  v.  Bower  (1895),  142  Ind.  194,  201, 
the  court,  in  speaking  of  the  statute  to  which  we  have  re- 
ferred, said:  **He  [the  physician]  did  not  expose  or  di- 
vulge any  evidence,  the  knowledge  of  which  he  had  acquired 
through  professional  relations  wth  the  testator.  "While  it  is 
true  that  the  rule  which  forbids  a  physician  to  disclose  in 
evidence  matters  communicated  to  him  in  the  course  of  his 
profession  is  a  salutary  one,  nevertheless  it  cannot  be  ex- 
tended beyond  its  evident  letter  and  spirit."  See,  also, 
Herringion  v.  Winn  (1891),  60  Hun  235. 

Having  considered  all  of  the  questions  presented  by  ap- 
pellant, and  being  impressed  with  the  view  that  a  fair  and 
impartial  trial  was  had,  and  that  no  error  intervened,  the 
judgment  is  therefore  affirmed. 
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Town  of  New  Castle  et  al.  v.  Hunt  et  al. 

l^'o.  G,935.    Filed  December  9,  1910.    Rehearing  denied  March  10, 

1911.] 

1-  Municipal  Cobpobations.  —  Streets,  —  Location.  —  Estoppel. — 
Where  frontagers  on  a  street,  or  alley,  not  actually  located  by 
Monuments,  have  for  a  long  time  marked  the  supposed  bounda* 
fJes  thereof  by  permanent  improvements,  the  public  w^ill  be  es- 
%ped  to  assert  such  boundaries  to  be  untrue,  to  the  damage 
of  such  frontagers,    pp.  251, 252. 

2-  Municipal  Cobpobations. — Alleys, — Boundaries, — Injunction. — 
^^plaint. — A  complaint  to  enjoin  improvement  contractors  and 
a  town  from  interfering  with  the  improvements  on  an  alley, 
alleging  that  the  monuments  of  the  alley's  boundaries  are  lost, 
and  that  the  boundaries  thereof  have  been  marked  for  years  by 
permanent  improvements,  and  that  defendants  are  threatening 
to  damage  plaintlfTs  property,  is  sufficient    p.  252. 

PiH)m  Henry  Circuit  Court ;  Ed  Jackson,  Judge. 

Suit  by  Clay  C.  Hunt  and  others  against  the  Town  of 
New  Castle  and  others.  Prom  a  decree  for  plaintiffs,  de- 
fendants appeal.    Affirmed, 

Beach  &  Mikels  and  Barnard  &  Jefrey,  for  appellants. 
Porkner  &  Forkner,  for  appellees. 

H-iDLEY,  P.  J. — This  is  an  action  brought  by  appellees 
against  appellants  to  establish  the  boundary  lines  of  a  cer- 
tain alley  in  the  town  of  New  Castle,  and  to  enjoin  appel- 
lants from  tearing  up  or  in  any  way  interfering  with  said 
alley  as  established. 

The  complaint  is  in  one  paragraph,  and  avers,  in  sub- 
stance, that  appellees  own  lots  five,  six,  seven  and  eight  in 
block  seventeen  of  said  town;  that  said  town  was  platted 
about  the  year  1823 ;  that  at  the  time  said  town  was  platted 
and  said  lots  laid  off  there  was  platted  an  alley  running 
east  and  west  along  the  south  end  of  said  lots  abutting 
thereon,  which  was  and  is  the  extreme  southern  limit  of  the 
plat  of  said  town ;  that  shortly  thereafter  there  was  laid  off 
and  platted  an  addition  to  said  town  abutting  on  the  south 
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side  of  said  alley;  that  appellants  Bunch  and  Adams  are 
the  owners  of  lot  one  in  block  three  in  said  addition,  which 
lot  abuts  on  said  alley  on  the  south ;  that  immediately  upon 
the  laying  off  of  said  town  and  of  said  addition,  said  lot  was 
located,  and  the  grantors  and  predecessors  of  appellees  and 
appellants  took  possession  of  their  several  properties  up  to 
the  line  of  said  alley  as  actually  located,  and  appellees  and 
their  grantors  and  predecessors  in  title  built  and  have  main- 
tained for  more  than  three-quarters  of  a  century  fences, 
houses  and  permanent  buildings  and  structures  on  and  up 
to  the  northern  line  of  said  alley  as  actually  located,  as  here- 
tofore stated,  continuously  under  a  claim  of  title  and  of 
right,  and  appellants  Bunch  and  Adams  and  their  grantors 
for  a  like  period  have  erected  fences,  buildings  and  perma- 
nent structures  on  the  south  side  of  said  alley  as  actually 
located,  claiming  right  and  title  up  to  such  alley;  that  said 
occupancy  and  said  claim  have  been  continuous  and  unin- 
terrupted for  and  during  the  period  aforesaid;  that  said 
town  has  during  said  period  recognized  said  lines  as  the  true 
lines  of  said  alley,  and  has  improved  both  Main  and  Elm 
streets  upon  the  west  and  east  sides  of  said  block,  with  ref- 
erence thereto,  at  least  twice ;  that  about  the  year  1854,  in  the 
construction  of  the  '*Pan  Handle"  railroad,  the  comer 
stone  and  witnesses  marking  the  original  and  permanent 
comers  of  said  town  were  destroyed,  and  ever  after  have 
been  lost,  by  reason  of  which  no  actual  survey  can  be  made 
of  said  town  so  as  to  fix  definitely  the  lines  thereof  as  indi- 
cated by  the  original  field  notes  and  plat ;  that  the  only  and 
best  evidence  of  the  actual  location  of  said  alley  is  its  actual 
location  and  occupancy  from  the  time  said  town  was  laid  out 
until  the  present  time. 

The  complaint  then  avers  that  the  true  lines  of  said  al- 
ley are  as  they  now  exist,  and  as  they  have  existed  during 
the  period  aforesaid,  and  that  said  town,  in  improving  Elm 
street,  is  about  to  and  is  threatening  to  extend  the  south 
line  of  said  alley  four  feet  north  into  said  alley  and  the  north 
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line  that  distance  north  of  the  true  line,  and  to  extend  the 
north  line  four  feet  into  and  upon  the  premises  and  private 
property  of  appellees.  Prayer  that  the  boundaries  of  said 
alley  be  fixed  by  order  of  court  upon  the  lines  as  they  now 
exist  and  are  shown  by  the  improvements  along  said  alley, 
and  that  the  town  and  construction  company  be  enjoined 
from  in  any  way  interfering  with  the  alley  as  it  now  exists. 

To  this  complaint  appellants  demurred  separately.  The 
demurrers  were  overruled.  Appellants  Bunch  and  Adams 
then  filed  separate  answers  in  two  paragraphs:  the  first  be- 
ing a  general  denial,  and  the  second  setting  up  in  detail  the 
varions  plats  and  acts  of  the  town. 

Bunch  and  Adams  also  filed  a  cross-complaint  in  two  para- 
graphs, averring  substantially  the  same  facts  as  are  set  up 
in  the  answer.  No  issue  was  joined  on  the  cross-complaints. 
Upon  trial  the  court  found  for  appellees,  and  fixed  the  lines 
for  the  alley  to  be  as  now  located  and  marked  by  the  hedge 
fence,  buildings  and  improvements  along  said  line,  and  the 
monument  fixed  on  the  northwest  corner  of  said  alley  and 
South  Alain  street  by  Omar  Minnesinger,  city  engineer,  and 
that  appellants  be  enjoined  from  encroaching  upon  said 
alley  as  thus  fixed. 

It  is  insisted  by  appellants  that  the  complaint  is  bad,  in 
that  it  seeks  to  obtain  title  to  a  public  alley  by  adverse  pos- 
session. It  is  true  that  the  doctrine  of  adverse  pos- 
1.  session  does  not  apply,  as  a  rule,  to  the  occupancy  of 
streets  and  alleys.  However,  there  is  a  principle 
recognized  by  the  authorities,  that  where  landowners  abut- 
ting on  a  highway  or  street,  which  is  not  actually  located  by 
monuments,  have  for  a  long  period  of  years  marked  the 
bomidaries  of  such  highway  by  permanent  improvements, 
the  public  will  afterwards  be  estopped  to  assert  a  claim  to 
snch  highway  to  the  injury  of  such  abutting  landowners. 
BamUton  v.  State  (1886),  106  Ind.  361;  Anderson  v.  City 
of  Huntington  (1907),  40  Ind.  App.  130;  Brooks  v.  Biding 
(1874),  46  Ind  15. 
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The  complaint  seeks  to  fix  and  definitely  determine  the 
boundary  lines  of  said  alley,  and  shows  that  they  cannot 
be  fixed  and  determined  any  other  way.    As  such  it 
2.    is  sufficient,  and  as  Bunch  and  Adams  are  abut- 
ting landowners  on  such  alley,  they  were  properly 
made  parties,  as  the  determination  of  said  lines  would  neces- 
sarily afl*ect  their  rights. 

It  is  also  shown  by  the  evidence  that  the  first  plat  of  the 
town  was  never  recorded,  and  that  afterwards  another  plat 
was  made;  that  the  monument  marking  the  initial 
1.  point  for  said  plat  had  been  destroyed,  and  that  no 
actual,  accurate  survey  of  said  town  could  now  be 
made;  that  from  the  beginning  of  the  occupancy  of  the 
premises  the  lines  of  this  alley  were  marked  out  by  perma- 
nent improvements  as  they  now  exist  and  are  maintained, 
and  these  lines  are  uniform  throughout  the  block;  that  on 
two  different  occasions  the  city  engineer  of  said  town,  in 
making  public  improvements,  marked  the  boundary  lines 
of  said  alley  as  they  now  exist ;  that  at  one  time  Omar  Min- 
nesinger, city  engineer,  set  an  iron  pin  at  the  northwest 
comer  of  said  alley,  as  a  monument,  marking  the  north  line 
of  the  alley  as  shown  by  appellees'  improvements.  It  ap- 
pears that  the  survey  made  in  1907 — over  three-quarters  of 
a  century  since  said  occupancy  began— out  of  which  this 
controversy  arose,  is  the  first  intimation  to  the  property 
owners  along  said  alley  that  their  buildings  and  improve- 
ments encroached  upon  said  alley.  It  is  shown  that  a  hedge 
fence  belonging  to  one  of  appellees,  of  several  years'  growth, 
is  along  the  alley  and  marks  his  property  line ;  that  bams, 
coal  houses  and  other  out-houses  are  built  all  along  the  north 
side  of  said  alley,  and  that  a  four  thousand  dollar  residence 
is  constructed  on  the  south  side  of  said  alley,  in  conformity 
to  the  lines  as  generally  accepted  and  understood. 

To  declare  now  that  said  improvements  should  be  de- 
stroyed and  said  lines  changed  would  be  an  act  of  injustice 
to  the  abutting  property  owners  disproportionate  to  the  ad- 
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vantages  of  the  public.  The  conditions  here  designated 
bring  this  ease  clearly  within  the  rules  of  special  circum- 
stances laid  down  in  the  cases  of  Anderson  v.  City  of  Hunt- 
ington, supra,  Brooks  v.  Riding,  supra,  and  Hamilton  v. 
State,  supra. 

The  judgment  of  the  court  below  is  not  contrary  to  the 
law  and  is  supported  by  the  evidence.    Judgment  affirmed. 


BuNDRANT,  Executor,  v.  Boyce  et  al. 

[Xo.  6,687.     Filed  June  3,  1910.     Rehearing  denied  November  17, 
1910.    Transfer  denied  March  14,  1911.] 

1.  CoNTBACTS. — Bills  and  Notes, — Contemporaneous  Agreements. — 
A  note  and  a  contemporaneous  writing  setting  forth  the  reasons 
for  the  execution  of  such  note  and  the  methods  of  discharging 
such  note,  constitute  but  one  contract,  the  note  and  writing  be- 
ing constituent  parts  thereof,    p.  256. 

2.  CoNTBACTS. — yotes, — Discharge, — Demand  "in  Person" — ^Where 
a  note  is  to  be  repaid  only  ui)on  a  demand  by  the  payee  "in  per- 
son," a  demand  by  another  Is  unavailing,    p.  257. 

3.  Bills  and  Notes. — Discharge, — Oifts. — Testamentary  Disposi- 
tions.—Contemporaneous  Written  Contracts, — Churches, — An  or- 
dinary promissory  note  executed  by  a  church,  payable  five  years 
after  date,  with  Interest  payable  annually.  Is  discharged,  where 
a  contemporaneous  written  agreement  by  the  payee  provided, 
among  other  things,  that  If  "the  principal  of  said  loan  shall  not 
be  demanded  by  said  [payee]  In  person  during  her  life,  she 
hereby  agrees  ♦  *  *  that  said  note  shall,  Immediately  ui)on 
her  death,  be  returned  to  said  [church]  trustees,  and  the  loan 
*  ♦  ♦  shall,  upon  her  death,  be  retained"  as  a  donation  to 
said  church,  and  such  payee  never  demanded  repayment  thereof, 
such  contract  not  constituting  an  attempted  testamentary  dispo- 
sition of  the  loan.    Watson  and  Roby,  JJ.,  dissent    p.  257. 

Prom  Delaware  Circuit  Court;  Joseph  0.  Leffler,  Judge. 

Action  by  Edward  L.  Bundrant,  as  executor  of  the  will 
of  Frances  J.  Williams,  deceased,  against  James  Boyce  and 
another.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Florea  &  Broaddus,  for  appellant. 
George  H.  Koons,  for  appellees. 
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CoMSTOCK,  C.  J. — ^Action  to  recover  on  a  note  executed 
by  appellees  to  appellant's  testatrix. 

The  complaint  is  in  one  paragraph,  to  which  appellees 
separately  demurred  for  want  of  facts.  Appellee  Boyce 
withdrew  his  demurrer,  and  the  demurrer  of  the  First  Uni- 
versalist  Church  was  overruled  by  the  court  and  exception 
taken.  Said  church  then  filed  a  separate  answer  in  three 
paragraphs,  and  appellee  Boyce  filed  an  answer  in  four  para- 
graphs. Appellees  joined  in  an  answer  in  two  paragraphs, 
the  first  of  each  of  said  answers  being  general  denials  and 
the  other  paragraphs  special  answers  in  bar.  The  ansiivers 
in  general  denial  were  afterwards  withdrawn.  Appellant 
demurred  separately  and  severally  to  each  paragraph  of  the 
special  answers,  which  demurrers  were  overruled,  and,  elect- 
ing to  stand  on  his  exceptions  to  said  rulings,  he  refused  to 
plead  further.  Whereupon  the  court  rendered  judgment 
against  him  that  he  take  nothing  by  this  action,  and  for 
costs. 

The  complaint  is  upon  a  note  executed  to  appellant's 
testatrix  by  James  Boyce,  as  president,  and  Mrs.  M.  U. 
Beemer,  as  secretary  of  the  board  of  trustees  of  said  church. 
The  note  is  set  out  as  an  exhibit  to  the  complaint,  and  is 
a  promissory  note  in  the  ordinary  form,  promising  to  pay, 
five  years  after  date,  to  the  order  of  Frances  J.  Williams, 
$300,  with  attorneys'  fees,  without  relief  from  valuation, 
etc.  The  drawers  and  indorsers  severally  waived  present- 
jnent,  etc.  It  was  made  payable  at  the  Merchants  National 
Bank  of  ^luncie,  with  six  per  cent  interest  until  paid,  pay- 
able annually,  and  was  signed 

"Jas.  Boyce,  Prest.  Board  of  Trustees,  Mrs.  U.  M. 
Beemer,  Secretary." 

The  second  and  third  paragraphs  of  the  appellee  church's 
separate  answer,  the  second,  third  and  fourth  paragraphs 
of  appellee  Boyce 's  separate  answer,  and  the  second  para- 
graph of  said  appellees'  joint  answer,  are  founded  on  the 
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following  state  of  facts  thei^ein  pleaded,  viz.:  That  at  the 
time  of  the  execution  of  the  note  sued  on,  and  as  a  con- 
temporaneous part  thereof,  there  was  executed  between  the 
parties  to  said  note  a  written  contract,  which  note  and  con- 
tract were  attached  together  and  executed  in  duplicate,  one 
copy  being  delivered  to  and  kept  in  the  possession  of  the 
church,  and  the  other  being  delivered  to  the  testatrix  or  her 
agent;  that  said  note  and  contract  constituted  one  entire 
and  contemporaneous  contract ;  that  said  contract  read  as 
follows: 

"This  agreement  made  and  entered  into  by  and  be- 
tween the  trustees  of  the  First  Universalist  Church  of 
Muneie,  Indiana,  or  their  successors  in  office,  and 
Prances  Jane  Williams  of  Connersville,  Indiana,  wit- 
nesseth:  That  in  consideration  of  a  loan  of  $300,  this 
day  made  to  said  trustees  of  the  First  Universalist 
Church  of  lluncie,  Indiana,  by  said  Frances  Jane  Will- 
iams, said  trustees  of  said  church  have  executed  to  said 
Prances  Jane  Williams  one  promissory  note  for  the  sum 
of  $300,  dated  February  1, 1900,  payable  five  years  after 
date,  with  six  per  cent  interest  from  date  until  paid, 
payable  annually.  Said  note  being  payable  at  the  Mer- 
chants National  Bank  of  Muncie,  Indiana.  Said  trustees 
hereby  agree  to  pay  to  said  Frances  Jane  Williams  the 
annual  interest  on  said  loan  in  accordance  with  the  terms 
of  said  note  during  existence  of  said  loan,  or  during  the 
life  of  said  Frances  Jane  Williams,  in  the  event  said  loan 
shall  extend  to  the  time  of  her  death.  In  the  event  that 
the  principal  of  said  loan  shall  not  be  demanded  by  said 
Prances  Jane  Williams  in  person  during  her  life,  she 
hereby  agrees  and  it  is  expressly  understood,  that  said 
note  shall,  immediately  upon  death,  be  returned  to  said 
trustees,  and  said  loan  of  $300  shall,  upon  her  death,  be 
retained  by  said  trustees  as  a  benefit  and  donation  from 
said  Prances  Jane  Williams  to  the  First  Universalist 
Church  of  Muncie,  Indiana.    In  witness  whereof,'*  etc. 

Said  agreement  is  signed  by  appellant's  testatrix  and  by 
the  president  and  secretary  of  the  board  of  trustees  of  said 
church. 

In  each  of  said  paragraphs  of  special  answer  it  is  alleged 
that  Prances  Jane  Williams  did  not  demand  payment  of 
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said  note  during  her  lifetime,  and  that  defendants  performed 
all  the  stipulations  of  said  contract  by  them  to  be  performed. 
In  the  third  paragraph  of  said  church's  answer  and  in  the 
fourth  paragraph  of  Boyce  *s  answer  it  is  alleged  that 
"Frances  Jane  Williams  was  desirous  to  donate  and  give 
to  the  church,  $300,"  and  executed  the  note  and  contract  to 
effectuate  said  purpose.  In  the  third  paragraph  of  said 
church's  answer,  and  in  the  third  paragraph  of  said  Boyce 's 
answer,  it  is  alleged  in  substance  that  the  transaction  evi- 
denced by  said  note  and  contract  was  had  between  Frances 
Jane  Williams  and  said  church;  that  the  church  executed 
said  note  and  contract  in  the  name  of 

"Jas.  Boyce,  Prest.  Board  of  Trustees,  and  Mrs.  M.  U. 
Beemer,  Secretary;" 

that  neither  received  any  of  the  consideration  thereof ;  that 
said  signatures  were  mutually  understood  to  be  the  name 
and  style  of  said  church,  and  that  defendant  Boyce  was  not 
bound  by  said  note  or  contract.  All  of  the  separate  answers 
conclude  as  follows:  "Wherefore  and  by  reason  of  the 
premises  said  defendant  says  that  the  alleged  indebtedness 
sued  upon  was,  at  the  death  of  said  Frances  Jane  Williams 
fully  satisfied,  and  plaintiff  is  not  entitled  to  recover." 

In  the  joint  answer  of  defendants  it  is  alleged,  in  sub- 
stance, that  it  was  the  intention  of  Frances  Jane  Williams 
by  said  transaction  to  donate  said  sum  of  $300  to  said 
church;  that,  in  consideration  of  the  agreement  to  pay  in- 
terest during  her  life,  she  delivered  said  $300  to  said  church 
as  a  donation  and  benefit. 

The  note  and  agreement  constitute  but  one  contract.  Al- 
len V.  N  of  singer  (1859),  13  Ind.  494;  Woodward  v.  Mathews 
(1860),  15  Ind.  339;  Cressey  v.  Wehh  (1861),  17  Ind. 

1.    14;  Hickman  v.  Rayl  (1877),  55  Ind.  551;  Coe  v. 

Smith  (1848),  1  Ind.  •267;  Cunningham  v.  Owinn 

(1837),  4  Blackf.  341;  Carr  v.  Hays  (1887),  110  Ind.  408; 

Schmuechle  v.   Waters    (1890),   125   Ind.   265;    Martin  v. 
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Murplnj  (1891),  129  Ind.  464;  Wood  v.  Ridgeville  College 
ilS68),  114  Ind.  320;  McDonald  v.  Huestis  (1891),  1  Ind. 
x\pp.  275;  Williams  v.  Markland  (1896),  15  Ind.  App.  669; 
Fellow  V.  Kress  (1841),  5  Blackf.  536. 

The  money,  the  transfer  of  which  was  evidenced  by 

2.  the  contract,  was  due  after  five  years,  and  then  only 
upon  the  personal  demand  of  Frances  Jane  Williams. 

The  meaning  of  the  word  " personal' '  as  used  is  clear,  as 
pointing  out  the  individual  by  whom  alone  the  de- 

3.  mand  was  to  be  made.    The  allegations  of  the  answers 
show  that  the  condition  which  would  have  made  the 

money  payable  upon  this  contract  can  never  exist.  The  ac- 
tion is  not  for  money  had  and  received,  but  upon  an 
executory  contract,  by  the  terms  of  which  there  remains 
uotbing  for  appellees  to  do.  The  money,  the  subject  of  the 
contract,  was  delivered  to  the  church,  and  was  to  be  retained 
until  the  happening  of  a  certain  event.  The  church  had 
a  present  interest  in  it,  the  right  to  use  it  as  stipulated. 
That  interest  ceased  or  became  absolute  upon  the  doing  or 
not  doing  of  a  certain  act  of  the  obligee.  The  demand  stip- 
ulated for  never  having  been  made,  the  right  to  retain  the 
money,  so  far  as  that  right  is  to  be  determined  upon  the 
c.ontraet  in  suit,  became  absolute  in  the  church. 

The  liability  of  appellees  was  not  limited  to  an  event 
which  might  happen  after  the  death  of  the  obligee.  At  the 
expiration  of  five  years  the  payee  of  the  note  had  the  option 
to  treat  the  note  as  a  nullity  or  to  enforce  it.  Her  failure 
to  exercise  the  right  to  enforce  it  was,  in  eflEect,  a  renuncia- 
tion of  the  liability  of  appellees.  The  facts  averred  do  not 
show  that  there  was  anything  due  upon  the  contract.  The 
terms  employed  do  not  show  an  attempt  to  make  a  posthu- 
mous disposition  of  property. 

The  facts  would  warrant  the  finding  that  the  transaction 
constituted  a  gift,  the  property  passing  to  the  donee,  not- 
VoL.  47—17 


258  APPELLATE  COURT  OF  INDIANA, 


Bund  rant  r.  Boyce — 47  Ind.  App.  253. 


withstanding  the  reservation  of  interest.  Sehrell  v.  Couch 
(1876),  55  Ind.  122-,  Baker  v.  Williams  (1870),  34  Ind.  547. 
This  opinion,  however,  is  not  based  upon  that  theory. 

Judgment  affirmed. 

Rabb,  Hadley  and  Myers,  JJ.,  concur. 

Watson,  P.  J.,  and  Roby,  J.,  dissent. 

Dissenting  Opinion. 

Watson,  P.  J. — I  am  unable  to  concur  with  the  majority 
in  the  opinion  in  this  cause. 

Appellant,  as  executor  of  the  will  of  Frances  Jane  Will- 
iams, instituted  this  action  upon  a  note  executed  by  appel- 
lees to  appellant's  testatrix. 

The  note  is  set  out  in  the  complaint  as  an  exhibit  and  is 
in  the  ordinary  form  of  a  promissory  note  for  the  sum  of 
$300,  payable  to  the  order  of  Frances  Jane  Williams  five 
years  after  date,  with  six  per  cent  interest,  payable  an- 
nually. 

Appellees  filed  their  joint  and  several  answers  to  plain- 
tiflE's  complaint,  and  to  each  of  said  answers  appellant's 
separate  demurrers  were  overruled.  Appellant  electing  to 
stand  on  the  pleadings,  judgment  was  rendered  thereon  in 
favor  of  appellees. 

The  assignment  of  errors  raises  the  question  of  the  suf- 
ficiency of  appellees'  said  answers,  each  setting  out  an  agree- 
ment alleged  to  have  been  executed  simultaneously  with  said 
note  by  the  same  parties  and  as  the  part  of  one  entire  con- 
tract. 

So  much  of  said  agreement  relevant  to  the  questions  here 
involved  reads  as  follows: 

*'That  in  consideration  of  a  loan  of  $300,  this  day 
made  to  said  trustees  of  the  First  Universalist  Church  of 
Muncie,  Indiana,  by  said  Frances  Jane  Williams,  said 
trustees  of  said  church  have  executed  to  said  Frances 
Jane  Williams  one  promissory  note  for  the  sum  of  $300, 
dated  February  1,  1900,  payable  five  years  after  date, 
with  six  per  cent  interest  from  date  until  paid,  payable 
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annually.  *  *  *  Said  trustees  hereby  agree  to  pay 
to  said  Frances  Jane  Williams  the  annual  interest  on  said 
loan  in  accordance  with  the  terms  of  said  note  during  the 
existence  of  said  loan,  or  during  the  life  of  said  Frances 
Jane  Williams,  in  the  event  said  loan  shall  extend  to  the 
time  of  her  death.  In  the  event  that  the  principal  of  said 
loan  shall  not  be  demanded  by  said  Frances  Jane  Wil- 
liams in  person  during  her  life,  she  hereby  agrees,  and 
it  is  expressly  understood,  that  said  note  shall,  imme- 
diately upon  her  death  be  returned  to  said  trustees  as  a 
benefit  and  donation  from  said  Frances  Jane  Williams 
to  the  Universalist  Church  of  Muncie,  Indiana.  In  wit- 
ness whereof,"  etc. 

In  each  of  said  answers  it  is  averred  that  said  Frances 
Jane  Williams  did  not  demand  payment  of  said  note  during 
her  lifetime,  and  that  defendants  performed  all  the  stipula- 
tions of  said  contract  by  them  to  be  performed.  The  ques- 
tion is  between  her  representative  and  the  church. 

It  is  contended  that  by  the  terms  of  these  instruments  the 
debt  sued  for  was  only  payable  to  Mrs.  Williams  upon  her 
personal  demand.  If  this  were  the  contract,  recovery  could 
l>e  had  only  according  to  its  terms.  Sebrell  v.  Couch 
(1876),  55  Ind.  122. 

The  transaction  evidenced  by  the  note  in  suit  was  com- 
plete in  itself.  The  note  has  become  due,  and  recovery 
should  be  had,  unless  the  debt  has  been  discharged  or  the 
contract  modified.  This  has  not  been  done.  The  instrument, 
by  which  the  terms  of  the  note  are  supposed  to  have  been 
modified,  sets  out  the  note,  and  refers  to  it  only  as  a  com- 
pleted and  separate  transaction.  It  also  recites  the  loan  and 
the  execution  of  the  note,  and  provides,  not  that  the  terms  of 
the  note  shall  be  changed,  but  for  a  gift  to  the  church  upon 
death.  So  long  as  Frances  Jane  Williams  lived  it  was  a 
mere  indebtedness  to  be  repaid  on  demand.  It  was  not  a 
gift  in  praesenfia,  because  it  was,  by  the  terms  of  the  in- 
strument, to  ])Q  considered  during  her  life  as  a  mere  indebt- 
edness evidenced  by  said  note  to  be  repaid  on  demand.  By 
the  terms  of  the  instrument  she  reserved  the  right  to  compel 
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the  repayment  of  the  money  during  her  life,  and  to  give  to 
the  church  at  her  death  the  note  and  sum  represented  by  it. 
There  was  no  delivery  of  the  note  to  the  church  or  any  can- 
celation thereof  during  the  lifetime  of  decedent. 

A  promise  to  make  a  donation  at  the  death  of  the  prom- 
isor is  not  enforceable  for  various  reasons.  An  essential 
element  of  an  absolute  gift  is  an  unconditional  delivery.  To 
constitute  a  valid  gift  inter  vivos,  it  must  take  effect  at 
once,  and  pass  entirely  beyond  the  control  of  the  donor. 
Love  V.  Francis  (1886),  63  Mich.  181,  29  N.  W.  843,  6  Am. 
St.  290;  Snyder  v.  Snyder  (1902),  131  Mich.  658,  92  N.  W. 
353;  Calvin  v.  Free  (1903),  66  Kan.  466,  71  Pac.  823;  Hal' 
lowell  Sav.  Inst.  v.  Titcomb  (1901),  96  Me.  62,  51  Atl.  249, 
and  cases  cited;  Hafer  v.  McKclvey  (1903),  23  Pa.  Sup. 
Ct.  202;  Sterling  v.  Wilkinson  (1887),  83  Va.  791,  3  S.  B. 
533 ;  Yancey  v.  Field  (1889),  85  Va.  756,  8  S.  B.  721 ;  Taylor 
V.  Harmison  (1899),  179  lU.  137,  53  N.  B.  584;  Harris 
Banking  Co.  v.  Miller  (1905),  190  Mo.  640,  89  S.  W.  629,  1 
L.  R.  A.  (N.  S.)  790. 

A  gift  cannot  be  made  to  take  effect  in  the  future.  Such 
a  transaction  would  only  amount  to  a  promise  to  make  a  gift 
in  the  future,  and,  being  without  consideration,  is  void.  In 
re  Soulard's  Estate  (1897),  141  Mo.  642,  43  S.  W.  617; 
Harris  Banking  Co.  v.  Miller,  supra. 

And  in  all  cases  the  disposition  made  must  be  such  as  will 
place  the  jus  despondendi  beyond  the  donor's  power  to  re- 
call.   Love  V.  Francis,  supra. 

The  promise  to  donate  the  loan  became  void  on  the  death 
of  the  promisor.  Twenty-third  St.  Baptist  Church  v.  Cor- 
nell  (1890),  117  N.  Y.  601,  23  N.  E.  177,  6  L.  R.  A.  807. 

The  facts  show  an  attempt  to  make  a  posthumous  disposi- 
tion of  property.  It  is  testamentary  in  character,  and  is 
not  witnessed  as  required  by  statute.  It  is,  therefore,  in- 
effectual. 

In  the  case  of  Cover  v.  Stem  (1887),  67  Md.  449,  10  Atl. 
231,  1  Am.  St.  406,  it  was  held  that  an  instrument  in  the 
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following  form  was  testamentary  in  character,  and  not  an 
obligation  for  the  payment  of  money,  and  no  recovery 
thereon  could  be  had  against  the  executor,  although  it  was 
delivered  to  the  person  to  whom  payment  was  directed  to  be 
made: 

''Md.,  September  4,  1884. 

At  my  death,  my  estate  or  my  executor  pay  to  July  Ann 
Cover  the  sum  of  $3,000. 

David  Engel,  of  P.     [Seal.] 

Witness:  Columbus  Cover.'' 

And  its  construction  cannot  be  affected  by  the  fact  that  it 
must  fail  as  a  testamentary  paper,  because  of  insufficient 
witnesses  under  the  statute. 

The  case  of  Dimon  v.  Keery  (1900),  31  Misc.  (N.  Y.) 
231,  64  N.  Y.  Supp.  1091,  was  one  in  which  defendant,  be- 
ing indebted  to  A  B,  the  plaintiff's  estate,  executed  a  promise 
on  Jilarch  1,  1889,  payable  on  demand.  At  the  bottom  of 
the  note  A  B  wrote  and  signed  the  following:  **At  my 
death  the  above  note  becomes  null  and  void."  The  court 
held  that  it  was  clearly  not  a  '*gift  inter  vivos,  because 
Dimon  expressly  reserved  the  right  to  demand  and  recover 
the  money  at  any  time  during  his  lifetime;  thus  treating 
it,  not  as  a  gift  to  the  defendant,  but  as  an  indebtedness 
from  her  to  himself.  *  *  *  It  was  an  attempt  to  make 
during  his  lifetime  a  disposition  of  his  property  in  favor  of 
the  plaintiff,  which  disposition  was  to  have  no  effect  except 
upon  his  death,  and  was  revocable  at  any  time  during  his 
life;  for  a  demand  and  collection  upon  the  note  would  have 
effectually  revoked  the  intended  gift.  Such  a  disposition 
of  property  can  only  be  made  by  a  will.  Gilman  v.  McArdle 
[1885],  99  N.  Y.  451,  2  N.  E.  464;  In  re  Will  of  Diez 
[1879],  50  N.  Y.  88." 

It  is  the  law  that  where  valid  and  illegal  stipulations  in 
the  same  contract  are  susceptible  of  division  or  separation, 
the  stipidations  which  are  legal  may  be  enforced.     Pierce 
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V.  Fierce  (1897),  17  Ind.  App.  107;  Emshwiler  v.  Tyner 
(1899),  21  Ind.  App.  347,  69  Am.  St.  360;  Trentman  v. 
Wakrcjibtirg  (1903),  30  Ind.  App.  304.  This  proposition 
of  law  was  recognized  in  the  cases  of  Chicago,  etc.,  R.  Co,  v. 
Southern  Ind.  R.  Co.  (1906),  38  Ind.  App.  234,  and  Osgood 
V.  Central  Vt.  R.  Co.  (1905),  77  Vt.  334,  60  Atl.  137,  70 
L.  R.  A.  930. 

Where  a  contract  is  for  the  doing  of  two  or  more  things 
which  are  entirely  distinct,  and  one  is  prohibited  by  law, 
while  the  other  or  others  are  legal,  the  illegality  of  the  one 
stipulation  will  not  bar  an  action  for  a  breach  of  the  valid 
stipulations.  Glaze  v.  Duson  (1888),  40  La.  Ann.  692,  4 
South.  861;  Erie  R.  Co.  v.JJniony  etc.,  Express  Co.  (1871), 
35  N.  J.  L.  240. 

In  the  case  of  Osgood  v.  Central  Vt.  R.  Co.,  supra,  the 
court  said:  **The  general  rule  is,  where  you  cannot  sever 
the  illegal  from  the  legal  part  of  a  contract,  that  the  con- 
tract is  altogether  void;  but,  where  you  can  sever  them, 
whether  the  illegality  be  created  by  a  statute  or  by  the  com- 
mon law,  that  you  may  reject  the  bad  and  retain  the  good.** 

At  last  analysis  this  instrument  cannot  be  construed  to 
be  a  contract  during  the  lifetime  of  the  decedent — subject 
as  it  is  to  revocation — ^and  at  her  death  to  enlarge  and 
ripen  into  a  will.  The  statute  provides  that  all  testamentary 
documents  shall  be  witnessed  by  at  least  two  witnesses.  This 
and  like  safeguards  have  ever  been  thrown  around  these 
sacred  instruments.  Therefore,  the  policy  of  the  law  re- 
quires that  testamentary  dispositions  be  made  in  accordance 
with  the  well-known  and  established  formalities,  and  no  ex- 
ception is  or  ought  to  be  permissible  from  this  long  and 
well-established  rule. 

The  judgment  should  have  been  reversed,  with  instruc- 
tions to  the  trial  court  to  sustain  the  demurrers  of  appel- 
lant to  the  answers  of  appellees. 

Roby,  J.,  concurs. 
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Everett  v.  Irwin  et  al. 

[No.  7,230.     Filed  March  14.  1911.] 

1.  Appeal. — Transfer. — Landlord  and  Tenant. — Possession. — ^Jnris- 
dletion  of  an  api)eal  from  a  judgment  for  iK)8se8slon  In  favor 
of  a  landlord   against  his  tenant   is   in   the  Appellate   Court. 

2.  Justices  of  the  Peack. — Jurisdiction. — Landlord  and  Tenant. — 
Possession. — Justices  of  the  peace  have  jurisdiction  in  actions 
for  possession  by  landlords  against  tenants,    p.  264. 

3.  Pleading. — Complaints  before  Justices  of  the  Peace. — Essen- 
tials.—A  complaint  before  a  justice  of  the  peace,  sufficient  to  ap- 
prise defendant  of  the  nature  of  the  demand  made,  and  to  bar 
anotlier  action  for  the  same  cause,  is  sufficient,    p.  2(>4. 

4.  Lakdlord  and  Tenant. — Possession. — Complaint. — In  an  action 
before  a  justice  of  the  i^eace,  a  complaint  alleging  that  the  plain- 
tlflfs  are  the  owners  of  the  land,  that  defendant  occupies  a  cer- 
tain room  for  an  office  in  the  building  thereon,  that  plaintiffs 
are  entitled  to  immediate  iwssession,  that  defendant  holds  pos- 
seaglon  and  for  fifteen  days  has  "unlawfully  kept'*  plaintiffs  out 
of  possession,  sufficiently  shows,  as  against  a  motion  in  arrest 
of  judgment,  that  the  relation  of  landlord  and  tenant  exists,  the 
words  "unlawfully  kept"  being  equivalent  to  "unlawfully  de- 
tained."   Burgett  v.  Bothicell,  86  Ind.  149,  distinguished,    p.  204. 

5.  New  Tblal. — As  of  Right. — Landlord  and  Tenant. — Possession. 
—A  new  trial  as  of  right  cannot  be  demanded  in  actions  solely 
^or  the  possession  of  real  property',  but  may  be  where  the  title 
to  real  estate  is  litigated,    p.  2(*»6. 

Prom  Tippecanoe  Circuit  Court ;  R.  P.  DeHart,  Judge. 

Aotion  by  Adeline  Irwin  and  others  against  Thomas  Ever- 
ett. Prom  a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Barry  O.  Leslie,  for  appellant. 
^iU  fi.  Wood,  for  appellees. 

Myers,  C.  J. — ^This  was  an  action  by  appellees  against  ap- 
pellant to  recover  the  possession  of  certain  real  estate,  com- 
menced before  a  justice  of  the  peace  and  taken  by  appeal 
to  the  court  below,  where  the  cause  was  tried  before  a  jury, 
Resulting  in  a  verdict  in  favor  of  appellees. 
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Appellant's  motion  in  arrest  of  judgment  and  his  motion 

for  a  new  trial  as  of  right  were  overruled.    Judgment  w^as 

rendered  in  favor  of  appellees,  and  appellant   ap- 

1.  pealed  to  the  Supreme  Court,  assigning  error  upon 
each  of  said  rulings.     The  Supreme  Court,  for  lack 

of  jurisdiction,  transferred  the  cause  to  this  court. 

Appellant  by  his  motion  in  arrest  of  judgment  challenges 
tlie  complaint  on  the  ground  that  it  fails  to  state  a  cause  of 
action  within  the  jurisdiction  of  a  justice  of  the  peace.  The 
complaint  showed  that  appellees  were  the  owners  as  tenants 
in  common  of  certain  real  estate  in  Tippecanoe  county,  In- 
diana; that  a  certain  room  in  the  building  on  said  real  estate 
was  occupied  by  appellant  as  an  office;  that  appellees  were 
entitled  to  the  immediate  possession  thereof;  that  appellant 
held  possession  of  said  room  without  right,  and  for  fifteen 
days  last  past  unlawfully  kept  appellees  out  of  possession 
thereof,  to  their  dainage,  etc. 

Wliere  the  relation  of  landlord  and  tenant  exists,  justices 

of  the  peace  have  jurisdiction  of  actions  for  the  possession 

of  lands.    §8071  Burns  1908,  §5225  R.  S.  1881.     Ap- 

2.  pellees  insist  that  the  complaint  reasonably  construed 
shows  that  the  relation  of  landlord  and  tenant  existed. 

It  is  a  well-recognized  rule  of  pleading  that  where  an  action 
is  commenced  before  a  justice  of  the  peace,  a  com- 

3.  plaint  sufficient,  in  substance,  to  apprise  the  adverse 
party  of  the  nature  of  the  demand,  and  to  bar  another 

action  for  the  same  thing  is  sufficient  even  as  against  a  de- 
murrer. Clifford  V.  Meyer  (1893),  6  Ind.  App.  633;  Metro- 
politan Life  Ins,  Co.  v.  Bowser  (1898),  20  Ind.  App.  557; 
Lippman  v.  City  of  South  Bend  (1882),  84  Ind.  276;  Brown 
V.  Thompson  (1910),  45  Ind.  App.  188. 

While  we  do  not  commend  the  complaint  as  a  precedent 
in  such  cases,  yet,  when  all  of  the  facts  therein  are  con- 
sidered along  with  the  presumption  of  a  correct  de- 

4.  termination  of  the  matters  involved,  and  the  liberal 
rule  relating  to  complaints  before  justices  of  the  peace 
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we  are  not  prepared  to  say  that  it  was  not  sufficient  to  ap- 
prise the  appellant  of  all  that  was  necessary  under  the  rule 
herembefore  stated  to  withstand  an  attack  made  after  ver- 
dict. The  only  question  is,  Does  the  complaint  show  that  the 
relation  of  landlord  and  tenant  exists?  In  this  respect  the 
pleading  shows  that  appellees  were  the  owners  of  the  build- 
ing, the  character  of  the  property  in  question,  the  purposes 
for  which  it  was  occupied,  that  such  occupancy  was  without 
right,  and  that  appellees  were  unlawfully  kept  out  of  pos- 
session, etc.  The  pleader  used  the  words  ** unlawfully  kept'' 
in  the  sense  of  ''unlawfully  'detained,"  and  the  words  ''un- 
lawfully detained"  have  been  construed  as  synonymous  with 
the  words  of  the  statute  "unlawfully  hold  over."  Fry  v. 
Day  (1884),  97  Ind.  348,  352. 

These  facts,  fairly  construed,  rebut  any  inference  that  the 
title  to  the  building,  of  which  the  particular  room  was  a  part, 
was  in  any  manner  in  question.  And  as  between  the  owners 
of  the  building  and  one  occupying  one  room  thereof  as  an 
office,  without  right,  and  unlawfully  detaining  or  holding 
over,  they  are  effective  as  tending  to  show  only  that  such 
possession  commenced  in  a  tenancy,  and  therefore  within  the 
statute  conferring  on  a  justice  of  the  peace  jurisdiction  in 
sach  cases. 

Appellant  earnestly  relies  upon  the  case  of  Burgett  v. 
Bothwell  (1882),  86  Ind.  149.  In  that  case  the  pleader  evi- 
dently looked  to  §8083  Bums  1908,  §5237  R.  S.  1881,  and  not 
to  §8071,  supra,  as  authorizing  the  justice  to  hear  and  de- 
termine that  controversy.  The  question  evidently  was 
whether  the  complaint  was  good  under  the  second  provision 
of  §8083,  supra,  and  the  court  held  that  under  this  provision 
it  was  not  enough  that  the  possession  was  unlawful,  but  it 
mnst  be  forcibly  held  as  well.  The  facts  in  that  complaint 
were  widely  different  from  the  facts  shown  in  this  case.  In 
that  case  plaintiff  did  not  claim  to  be  the  owner  of  the  land, 
or  that  defendant  was  in  possession  thereof  without  right, 
but,  on  the  contrary,  it  appears  that  the  defendant  peaceably 
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entered  into  the  possession  of  the  premises,  and  for  some 
reason,  not  stated,  was  holding  them  unlawfully.  The  action 
was  one  for  possession  of  an  entire  tract  of  land,  with  no 
showing  that  the  title  was  not  in  dispute.  The  facts  in  that 
case  distinguish  it  from  this  case,  and  the  court  committed 
no  error  in  overruling  appellant's  motion  in  arrest  of  judg- 
ment. 

Having  determined  that  this  was  an  action  by  appellees 
against  a  tenant  unlawfully  holding  over,  a  new  trial  as  a 

matter  of  right  is  not  allowable.     Cambridge  Lodge, 
5.     etc.,  V.  Routh  (1904),  163  Ind.  1.    It  is  only  when  the 

title  to  real  estate  is  questioned  in  an  action  for  pos- 
session, or  in  cases  to  quiet  title  to  real  estate,  that  a  new  trial 
as  of  right  will  be  granted.  Bonham  v.  Doyle  (1907),  39 
Ind.  App.  434.  It  was  not  error  to  overrule  appellant's  mo- 
tion for  a  new  trial  as  of  right. 
Judgment  afiSrmed. 


First  National  Bank  v.  Savin. 

[No.  6,802.     Filed  March  14,  1911.] 

1.  Appeal. — Assignments  of  Errors, — Carrying  back  Demurrer  to 
Answer  and  Sustaining  to  Complaint. — ^To  question  the  suffldenoy 
of  a  complaint  on  a  refusal  of  the  trial  court  to  carry  back  a 
demurrer  to  an  answer  and  sustain  it  to  the  complaint,  the  as- 
signment must  allege  a  failure  so  to  carry  back  such  demurrer 
and  sustain  it  to  the  complaint,    p.  270. 

2.  Appeal. — Briefs, — Assignments  of  Errors, — An  assignment  that 
the  complaint  is  insufficient  for  want  of  facts  is  not  waived  by 
api)ellant'8  failure  to  set  out  such  alleged  error  in  its  brief  under 
the  head  of  **Errors  Relied  T^pon  for  Reversal,"  where  it  is  set  out 
under  *Toiiits  and  Authorities,"  and  is  also  argued,    p.  270. 

3.  Injunction. — Threatened  Sale  of  Real  Property. — Insolvency. — 
Complaint. — A  complaint  against  a  sheriff  and  a  judgment  cred- 
itor who  are  threatening  to  sell  the  plalntifTs  real  estate  by 
virtue  of  an  execution  on  a  judgment  against  third  persons,  is 
not  bad  for  failing  to  allege  the  insolvency  of  defendants,  where 
other  allegations  show  that  the  plaintiff  has  no  other  adequate 
remedy  for  the  threatened  acts.    p.  271. 
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4.  IwjuNcnoH. — Threatened  Injuries. — Complaint.  —  In  a  com- 
plaint to  enjoin  defendant  from  committing  certain  wrongful 
acts,  it  is  not  necessary  to  allege  that  the  resultant  injuries  will 
be  "irreparable,"  an  allegation  that  the  plaintiff  will  suffer 
"great"  injury  being  sufficient,    p.  272. 

5.  Injukction. — Legal  Remedy. — Complaint. — ^A  complaint  for  In- 
junction which  shows  that  the  plaintiff  has  a  legal  remedy  may, 
nevertheless,  be  sufficient.  If  it  further  shows  that  such  legal 
remedy  is  not  as  plain  and  adequate,  or  as  practical  and  efficient 
to  the  ends  of  justice,  as  the  remedy  in  equity,    p.  272. 

6.  Appeal. — Briefs. — Omission  of  Questioned  Answer. — Waiver. — 
Where  appellant  failed  to  set  out  in  its  brief  its  answer  to  which 
a  demurrer  was  sustained,  the  error,  if  any,  in  the  ruling  thereon 
is  waived,    p.  273. 

7.  Appeal.— BHe/«. — Omission  of  Motion  and  Ruling. — Waiver. — 
Where  appellant's  brief  fails  to  set  out  its  motion  to  modify  the 
judgment  rendered,  or  the  ruling  of  the  court  thereon,  any  al- 
leged error  therein  is  waived,    p.  273. 

8.  Injurction. — Law. — Threatened  Injuries. — Superiority  of  Pro- 
cedure.—That  remedy  which  prevents  the  Infliction  of  a  wrong 
is  essentially  superior  to  that  which  permits  the  infliction  of  the 
wrong  and  afterwards  administers  punishment  therefor,     p.  275. 

0.  IwjTJNCTiow. — Law. — Equity. — Merger. — Where  actions  at  law 
and  suits  in  equity  are  abolished  and  one  action  provided  for, 
the  court  should  grant  any  relief  that  the  facts  indicate,  regard- 
less of  the  ancient  rules  of  law  and  equity,    p.  275. 

10.  Injunction. — Threatened  Sales  of  Real  Property  on  Execu- 
tion against  Third  Person. — Disputed  Title. — Injunction  lies  on 
behalf  of  an  owner  of  real  property  to  restrain  a  sale  of  such 
property  on  an  execution  against  third  persons ;  and  this  is  true 
even  though  plaintiff's  title  is  in  dispute,  where  irreparable  in- 
jury might  be  done.    p.  276. 

11.  Injunction. — Threatened  Sales  of  Real  Property. — Purchas- 
ers.—A  good-faith  purchaser  of  real  property,  though  the  purchase 
money  has  not  been  paid,  may  enjoin  the  claim  of  a  creditor  of 
the  vendors,  where  such  claim  might  work  great  injury  to  the 
purchaser,    p.  277. 

12.  Teial, — Special  Findings. — Appeal. — Evidence  not  in  Record. — 
Presumptions. — Where  the  evidence  is  not  in  the  record  on  ap- 
P^li  everything  is  presumed  in  favor  of  the  special  flndings. 
p.  277. 

13.  Injunction.  —  Threatened  Sales.  —  Execution  against  Third 
Persons. — Purchasers. — Where  a  good-faith  purchaser  contracted 
for  land  without  notice  of  any  claim  against  it  on  l)ehalf  of  the 
vendors*  creditor,  the  fact  that  she  did  not  take  possession  until 
After  the  filing  of  a  suit  and  a  lis  pendens  notice,  will  not  de- 
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prive  her  of  her  right  thereto,  where  8he  took  possession  before 
any  lien  existed  against  It.    p.  277. 

14.  Injunction. — Tenants  hp  Entirety. — Threatened  Sale  of  Lands 
Held  by. — One  tenant  by  the  entirety  may  enjoin  the  sale,  under 
a  Judgment  against  his  cotenant,  of  the  land  Jointly  owned, 
p.  277. 

15.  EQurrr. — Real  Property, — Equitable  Claims, — ^Equity  courts 
will  protect  the  holders  of  equitable  claims  against  real  property, 
p.  278. 

IG.  Injunction. — Clouding  Title. — Prevention. — ^Injunction  lies  to 
prevent  the  beclouding  of  plaintiff's  title,  where  the  legal  remedy 
is  not  as  plain  and  adequate,  or  as  practical  or  efficient,  as  the 
remedy  at  law.    p.  278. 

17.  Injunction. — Complete  Relief. — Liens. — Purchasers.  —  Execu- 
tion against. — Third  Persons. — A  purchaser  seeking  to  enjoin  a 
threatened  sale  of  her  real  estate  by  virtue  of  an  execution  is- 
sued on  a  Judgment  against  her  vendors,  may,  in  the  same  suit, 
have  her  title  quieted  as  against  any  claim  by  the  owners  of 
such  Judgment    p.  279. 

Prom  Superior  Court  of  Allen  County;  J.  H.  Rose, 
Special  Judge. 

Suit  by  Sarah  J.  Savin  against  the  First  National  Bank  of 
P^ort  Wayne,  Indiana,  and  another.  From  a  decree  for 
plaintiff,  defendant  bank  appeals.    Affirmed. 

m 

Vesey  &  Vesey,  for  appellant. 

Barrett  &  Morris  and  8.  R,  Alden,  for  appellee. 

HoTTEL,  J. — This  was  a  suit  brought  by  appellee  against 
appellant  and  Jesse  Grice,  as  sheriff,  temporarily  to  restrain 
and  permanently  to  enjoin  such  sheriff  from  selling  certain 
real  estate,  upon  an  execution  issued  upon  a  judgment  ren- 
dered in  favor  of  appellant  against  the  Edmund  H.  Coombs 
Company,  a  mercantile  corporation,  as  principal,  and  Ed- 
mund H.  Coombs,  as  surety. 

The  complaint  alleges  in  substance  that  appellee,  in  the 
fall  of  1905,  entered  into  a  contract  with  Ethel  H.  Coombs 
and  her  husband,  Edmund  H.  Coombs,  for  the  purchase  of 
the  real  estate  described  in  the  complaint,  and  that  at  that 
time  said  Coombs  and  Coombs  were  husband  and  wife,  and 
owned  and  held  said  property  as  tenants  by  the  entirety,  and 
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that  they  had  so  owped  and  held  said  property  since  Jan- 
uary 2,  1903 ;  that  appellee,  by  reason  of  such  contract  of 
purchase,  had,  at  considerable  trouble  and  expense  to  her- 
self, procured  the  cancelation  of  a  lease  which  she  held  on 
other  property,  and,  with  the  family  of  her  daughter,  had 
taken  possession  of  the  premises  so  contracted  for,  and  has 
fflnce  occupied  them  under  said  contract  of  purchase ;  that 
after  making  said  contract,  but  before  the  delivery  of  the 
deeds,  it  was  reported  to  appellee  that  appellant  was  pub- 
licly making  claim  of  some  interest  in  said  real  estate,  and 
had  brought  suit  against  the  vendors  to  set  aside  the  convey- 
ance to  them  and  establish  the  claim  of  said  bank,  and,  by 
consent  of  said  vendors,  appellee  withheld  the  payment  of  the 
purchase  price  of  said  premises,  and  the  vendors  placed 
their  warranty  deed  to  appellee  and  her  daughter  for  said 
premises  in  escrow,  with  the  understanding  that  payment 
be  withheld  and  the  delivery  of  the  deed  delayed  until  said 
vendors  of  said  real  estate  and  appellant  concluded  their 
litigation;   that   appellant   afterwards   dismissed   the   suit 
against  said  vendors,  brought  to  set  aside  their  deed,  and 
brought  an  action  against  Edmund  H.  Coombs,  as  surety, 
and  a  mercantile  corporation  named  Edmund  H.  Coombs 
Company,  as  principal,  on  notes  executed  in  1905,  in  which 
aetion  a  judgment  was  recovered  on  September  1,  1906,  in 
the  Superior  Court  of  Allen  County  for  $9,634.36  against 
said  company,  as  principal,  and  Edmund  H.  Coombs,  as 
surety;  that  appellant  caused  an  execution  to  issue  on  said 
judgment  to  sheriff  Grice,  who,  at  the  direction  of  appellant, 
levied  on  the  real  estate  described  in  the  complaint,  adver- 
tised it  for  sale  and  threatens  to  and  will  sell  it  if  not 
€njomed;  that  appellant  has  no  rights  or  interests  in  said 
real  estate,  and  appellee  avers  that  it  claims  an  interest  ad- 
verse to  her  rights  under  her  said  contract  of  purchase ;  that 
the  leyy  was  made  to  embarrass  and  annoy  appellee,  and  to 
thider,  delay  and  prevent  her  completing  said  purchase,  and 
elond  her  rights  in  and  to  said  real  estate,  instead  of  liti- 
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gating  with  said  vendors  any  right  or  interest  appellant 
might  claim  against  them ;  that  appellee  has  no  desire  or  in- 
tention to  embarrass  in  any  way  either  her  vendors  or  ap- 
pellant, as  to  the  merits  of  any  controversy  between  them, 
and  desires  that  the  dispute  between  them  relating  to  said 
real  estate  be  disposed  of  as  speedily  as  possible;  that  ap- 
pellee is  ready  and  willing  to  abide  by  the  disposition  of  the 
issues  in  any  suit  appellant  may  see  fit  to  bring  against  her 
said  vendors,  if  said  suit  is  promptly  commenced  and  ener- 
getically prosecuted. 

The  sufficiency  of  this  complaint  is  questioned  by  counsel 

for  appellant,  but  counsel  for  appellee  insist  that  none  of 

the  errors  relied  upon  for  reversal,  as  set  out  in  ap- 

1.  pellant's  brief,   presents  this   question.     Appellant 
concedes  that  the  demurrer  to  the  complaint  is  not  in 

the  record,  but  insists  that  the  demurrer  to  the  answer,  which 
is  assigned  as  error,  presents  the  question  of  the  sufficiency 
of  the  complaint.  This  would  be  true  if  appellant  had  as- 
signed as  error  the  action  of  the  court  in  not  carrying  the 
demurrer  back  to  the  complaint ;  but  this  appellant  failed  to 
do.  So  the  ruling  on  the  demurrer,  as  presented  by  the  er- 
rors assigned,  does  not  raise  the  question  of  the  sufficiency  of 
the  complaint.  McAfee  v.  Bending  (1905),  36  Ind.  App. 
628;  Lux,  etc.,  Stone  Co.  v.  Donaldson  (1904),  162  Ind. 
481;  Peters  v.  Banta  (1889),  120  Ind.  416,  424;  Baldmn  v. 
Sutton  (1897),  148  Ind.  591. 

The  seventh  assignment  of  error  is  that  *'the  complaint 

does  not  state  facts  sufficient  to  constitute  a  cause  of  action. ' ' 

This  assignment  raises  the  question  of  the  sufficiency 

2.  of  the  complaint,  but  counsel  for  appellee  insist  that 
it  is  waived,  because  appellant  has  failed  in  its  brief 

to  set  it  out  as  one  of  the  ** errors  relied  upon  for  reversal." 
Appellant's  counsel  do,  however,  under  the  points  and  au- 
thorities and  in  the  argument,  call  in  question  the  suffi- 
ciency of  the  complaint,  and  insist  that  its  sufficiency  is  pre- 
sented by  the  seventh  assignment  of  errors,  referring  to  the 
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page  of  the  record.  We  have,  therefore,  concluded  to  con- 
sider such  objections  urged  to  the  complaint  as  are  not  also 
urged  to  the  conclusions  of  law  and  hereafter  considered  in 
connection  with  the  questions  there  considered. 

Counsel  insist  that  the  complaint  is  bad  in  that  it  fails  to 
aflege  (1)  the  insolvency  of  the  appellant,  (2)  that  irrepa- 
rable injury  would  result  to  appellee  if  the  injunction  was 
not  granted,  and  (3)  that  appellee  has  no  legal  remedy  and 
that  the  complaint  shows  upon  its  face  that  appellee  pro- 
tected herself  by  withholding  payment  of  the  purchase  money 
until  the  litigation  between  appellant  and  appellee's  ven- 
dors was  concluded. 

While  it  is  true  that  the  insolvency  of  the  defendant  is  a 

proper  averment  in  a  complaint  of  this  character,  and  when 

alleged  and  proved  may  be  a  very  material  and  important 

factor  in  determining  whether  the  injunction  should 

3.  be  granted,  yet  it  is  not  a  necessary  allegation  in  the 
sense  that  a  complaint  becomes  subject  to  demurrer 
l>ecause  of  its  absence.  The  allegation  becomes  important  ac- 
cording to  its  weight  and  effect  in  determining  the  question 
of  the  inadequacy  of  the  relief  afforded  by  an  action  at  law, 
and  where  the  complaint  alleges  other  facts  that  show  such 
inadequacy  of  the  legal  remedy,  it  will  be  good  in  this  re- 
spect as  against  demurrer,  though  it  contains  no  allegation 
of  insolvency. 

Upon  this  subject  the  Supreme  Court  said,  in  the  case  of 
Wabash  R.  Co.  v.  Engleman  (1903),  160  Ind.  329,  335: 
** There  is  no  averment  in  the  complaint  of  the  insolvency  of 
the  defendant,  nor  is  such  fact  established  by  the  evidence. 
^ile  it  is  true  that  the  insolvency  of  a  trespasser  is  not, 
filone,  suflBcient  to  give  a  court  of  chancery  jurisdiction  to 
enjoin  his  tortious  acta  in  a  case  where  there  is  an  absence 
of  other  necessary  facts,  still  insolvency  is  an  important  ele- 
Dient  or  factor  in  determining  the  question  of  the  inadequacy 
of  the  relief  afforded  by  an  action  at  law,  or,  in  other  words 
it  affords  an  additional  reason  to  justify  a  court  of  equity 
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to  interfere,  as  the  inability  of  the  wrongdoer  to  respond  in 
damages  renders  the  legal  remedy  ineffectual."  See,  also, 
Champ  V.  Kendrick  (1892),  130  Ind.  549,  554;  High,  Injunc- 
tions (3d  ed.)  §717. 

To  have  alleged  the  insolvency  of  appellant  would  have 
afforded  additional  ground  for  the  injunction,  but  there 
were  other  allegations  which  we  think  suflSciently  showed 
the  inadequacy  of  the  legal  remedy,  and  therefore  made  the 
complaint  sufficient  in  this  respect. 

In  this  State,  under  the  code,  and  under  the  law  as  ex- 
pressed by  the  Supreme  Court,  it  is  not  necessary  that  the 
complaint  shall  aver  that  plaintiff  will  suflfer  irrepa- 

4.  rable  injury  if  the  relief  by  injunction  is  not  granted. 
All  that  is  necessary  is  to  aver  facts  showing  that 

** plaintiff  will  suffer  great  injury."  §1205  Bums  1908, 
§1148  R.  S.  1881;  Xenia  Real  Estate  Co.  v.  Macy  (1897), 
147  Ind.  568,  572,  573;  Champ  v.  Kendrick,  supra;  Erwin 
V.  Fulk  (1884),  94  Ind.  235;  Allen  v.  Winstandly  (1893), 
135  Ind.  105,  109. 

The  fact  that  the  complaint  in  this  case  discloses  that  ap- 
pellee had  a  remedy  at  law  does  not  render  the  complaint 
bad  in  this  regard,  if  the  other  averments  of  the  com- 

5.  plaint  show  that  this  remedy  was  not  as  plain  and 
adequate  or  as  practical  and  efficient  to  the  ends  of 

justice  and  its  prompt  administration  as  the  remedy  in 
equity.  Bishop  v.  Moorman  (1884),  98  1q,A,  1,  49  Am.  Rep. 
731 ;  Champ  v.  Kendrick,  supra;  American  Plate  Glass  Co. 
V.  Nicoson  (1905),  34  Ind.  App.  643;  Meyer  v.  Toum  of 
BoonviUe  (1904),  162  Ind.  165;  Xenia  Real  Estate  Co.  v. 
Macy,  supra;  McAfee  v.  Reynolds  (1891),  130  Ind.  33,  36, 
18  L.  R.  A.  211,  30  Am.  St.  194;  Denny  v.  Denny  (1887), 
113  Ind.  22. 

Under  the  authorities  cited,  we  think  the  complaint  suffi- 
cient to  withstand  the  objections  urged  against  it  to  which 
reference  has  been  made.    The  other  objections  to  the  com- 
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plaint  we  shall  consider  in  connection  with  the  objections  to 
the  conclusions  of  law. 

The  second  assignment  calls  in  question  the  ruling  of  the 

court  in  sustaining  appellee's  demurrer  to  appellant's  fourth 

paragraph  of  answer.    This  answer  is  nowhere  set  out 

6.  in  appellant's  brief,  and  no  effort  is  made  to  set  out 
enough  of  it  to  present  the  question  relied  upon. 

Subdivision  five  of  rule  twenty-two  has  not  been  complied 
with,  and  this  court  wiU  not  search  the  record  to  find  ground 
upon  which  to  reverse  a  case,  but  such  assigned  error  will 
be  treated  as  waived.  Jones  v.  Mayne  (1900),  154  Ind.  400 ; 
Aydelott  v.  Collings  (1896),  144  Ind.  602,  603;  Chicago,  etc., 
R.  Co.  V.  Walton  (1905),  165  Ind.  253;  Princess  Amusement 
Co,  V.  Metzger  (1907),  169  Ind.  376. 
The  fourth  assignment  questions  the  ruling  of  the  court 
upon  a  motion  to  modify  the  judgment.    Neither  this 

7.  motion  nor  the  ruling  of  the  court  thereon  is  set  out 
in  the  brief.     Under  the  authorities  cited,  this  as- 
signed error  is  also  waived. 

The  finding  of  facts  is  very  lengthy,  and  supports  every 
material  allegation  of  the  complaint.  We  shall,  in  the  dis- 
cuaaon  of  the  questions  presented  on  the  objections  to  the 
«>iielu8ions  of  law,  set  out  the  substance  of  such  part  of  the 
^ding  of  facts  as  we  deem  necessary  to  an  understanding 
of  the  question  discussed. 

On  the  facts  found  the  court  stated  its  conclusions  of  law 
as  follows:  "(1)  The  judgment  of  defendant  First  Na- 
tional Bank  of  Fort  Wayne  against  the  Edmund  H.  Coombs 
Company  and  Edmund  H.  Coombs  is  not  a  lien  upon  the 
real  estate  described  in  plaintiff's  complaint  and  plaintiff  is 
entitled  to  a  perpetual  injunction  against  both  defendants, 
enjoining  any  sale  of  said  real  estate  upon  the  execution 
heretofore  issued  upon  said  judgment,  or  any  execution 
hereafter  issued  thereon.  (2)  Plaintiff  is  entitled  to  have 
her  title  to  said  real  estate  quieted  as  against  any  claim  of 
Vol.  47—18 
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defendant  First  National  Bank  of  Fort 'Wayne  under  said 
judgment  against  Edmund  H.  Coombs  and  the  Edmund  H. 
Coombs  Company." 

Counsel  for  appellant  say:  '*The  finding  of  facts,  con- 
clusions of  law  and  the  exceptions  thereto  present  the  fol- 
lowing bald  question:  Can  a  person  with  full  knowledge 
that  a  creditor  claims  that  it  has  a  right  to  set  aside  a  con- 
veyance of  its  debtor,  contract  to  buy  the  real  estate  from 
the  debtor  without  paying  the  purchase  price,  but,  expressly 
withholding  it  to  protect  her  from  the  results  of  the  litiga- 
tion, enjoin  the  sale  of  the  real  estate  on  the  creditor's  exe- 
cution when  the  creditor  is  acting  promptly  to  test  the  con- 
veyance?" This  is  not  a  fair  statement  of  the  question  pre- 
sented by  the  finding  of  facts  and  the  conclusions  of  law 
thereon.  The  findings  show  that  appellee  had  submitted 
a  proposition  to  buy  the  real  estate  in  question,  which  had 
been  accepted  by  Coombs  and  Coombs,  before  she  received 
any  information  upon  the  subject  of  appellant's  claim;  that 
before  the  deeds  and  papers  were  signed  and  delivered  she 
learned  of  appellant's  claim  and  suit  against  her  vendors 
to  set  aside  the  deed  to  them,  and  she  then,  at  the  instance 
of  her  attorney,  protected  herself  by  withholding  the  pur- 
chase money  and  placing  it  in  the  hands  of  the  party  who 
was  to  hold  the  deed  and  papers  in  escrow  pending  the  set- 
tlement of  such  litigation;  that  in  December,  1905,  after 
appellee  had  contracted  for  the  real  estate  in  question,  ap- 
pellant filed  a  suit  against  appellee's  vendors  to  set  aside 
the  deed  to  them  of  said  real  estate,  and  they  afterwards 
abandoned  their  effort  to  set  aside  said  conveyance,  and 
in  this  action  appellant  disclaimed  any  purpose  of  attack- 
ing the  conveyance  to  said  Coombs  and  Coombs  as  being 
in  fraud  of  creditors  of  said  Edmund  H.  Coombs  and  the 
Edmund  H.  Coombs  Company,  but  asserted  their  right  to 
test  the  good  faith  of  said  conveyance  in  some  future  suit. 

Counsel  for  appellant  concede  that  ''it  is  settled  law  in  In- 
diana, and  in  most  other  states,  that  courts  will  enjoin  the 
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sale  of  the  real  estate  of  a  third  person  upon  an  execution 
against  another,"  but  insist  that  this  rule  applies  only  to 
cases  where  the  judgment  debtor  never  owned  the  real  es- 
tate, and  ''does  not  apply  to  cases  where  the  debtor  owned 
the  real  estate  when  the  debt  was  created  and  subsequently 
conveyed  it  by  a  conveyance  charged  to  be  fraudulent." 
Counsel  cite  some  cases  in  other  states  that  tend  to  support 
this  contention,  but  the  cases  cited  and  relied  upon  are  tvom 
states  whose  courts  of  law  and  equity  are  separate  and  dis- 
tinct In  most  states  there  is  considerable  conflict  in  the 
decisions  of  the  several  courts  as  to  when  a  court  of  equity 
ought  to  intefere,  either  by  way  of  l^moving  a  cloud  already 
existing  or  of  preventing  a  cloud  from  being  cast  on  the 
title.    It  is  now  generally  recognized  by  the  courts  of 

8.  all  the  states  that  a  remedy  which  prevents  a  threat- 
ened wrong  is,  in  its  essential  nature,  better  than  a 

remedy  which  permits  the  wrong  to  be  done  and  then  at- 
tempts to  pay  for  it  by  the  pecuniary  damages  which  a  jury 
iQAy  assess,  and  these  courts  have  abandoned,  as  erroneous, 
the  old  common-law  theory  of  not  interfering  with  persons 
until  they  have  actually  committed  a  wrong.  Allen  v.  Win- 
standly,  supra;  3  Pomeroy,  Eq.  Jurisp.  (2d  ed.)  §1357; 
Champ  V.  Kendrick,  supra;  Xenia  Real  Estate  Co,  v.  Macy, 
supra. 

In  the  code  states,  especially  since  the  adoption  of  their 
codes,  "there  is  and  has  been  a  strong  and  universal  tend- 
ency towards  a  relaxation  of  the  old  rules  in  refer- 

9.  ence  to  this  character  of  actions,  on  the  ground  that 
both  legal  and  equitable  jurisdiction  being  vested  in 

the  same  court,  and  the  distinction  between  legal  and  equi- 
table actions  having  been  abolished,  and  courts  being  re- 
quired to  give  such  relief  as  the  facts  presented  may  author- 
ize or  require,  without  reference  to  whether  the  relief  be 
Bueh  as  a  court  of  equity  or  a  court  of  law  might  give,  the 
reason  of  the  old  rule  had  ceased  to  exist."  Bell  v.  Murray 
(1899),  13  Colo.  App.  217,  57  Pac.  488. 
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However  great  the  conflict  of  authorities  in  other  juris- 
dictions,  it  seems  to  be  well  settled  in  Indiana  that  a  land- 
owner may  invoke  the  jurisdiction  of  a  court  of  equity 

10.  ''for  the  purpose  of  arresting  a  threatened  sale  of  his 
land  upon  execution  issued  against  the  property  of 
a  third  person."  Scobey  v.  Walker  (1888),  114  Ind.  254, 
255.  See,  also.  Bishop  v.  Moorman,  supra;  Petry  v.  Am- 
brosher  (1885),  100  Ind.  510;  Thomas  v.  Simmons  (1885), 
103  Ind.  538;  Walter  y.  Hartwig  (1886),  106  Ind.  123;  Zim- 
merman V.  Makepeace  (1899),  152  Ind.  199;  Richtvine  v. 
Presbyterian  Church  (1893),  135  Ind.  80;  Champ  v.  Ken- 
drick,  supra;  McAfee  v.  Reynolds,  supra;  Shanklin  v.  Simms 
(1887),  110  Ind.  143.  To  the  same  effect  are  the  following 
cases  in  other  states:  Bell  v.  Murray,  supra;  Key  City  Oas 
Light  Co.  v.  Munsell  (1865),  19  Iowa  305;  Young  v.  First 
Nat.  Bank,  etc.  (1895),  4  Idaho  323,  39  Pac.  557. 

It  is  urged  that  appellee's  title  is  disputed  in  this  case, 
and  that  for  this  reason  the  cases  cited  are  not  controlling, 
and  counsel  cite  the  cases  of  Wabash  JB.  Co.  v.  Engleman 
(1903),  160  Ind.  329,  and  Christman  v.  Howe  (1904),  163 
Ind.  330. 

It  is  insisted  by  appellant  that  the  following  language  in 
the  case  of  Wabash  R.  Co.  v.  Engleman,  supra,  quoted  from 
High,  Injunction  (3d  ed.)  §701,  is  in  point:  **If  the  title 
to  the  locus  in  quo  is  in  doubt,  the  injunction,  if  allowed  at 
all,  should  only  be  temporary  until  the  title  can  be  deter- 
mined at  law.*'  If  counsel  had  examined  this  case  carefully, 
they  would  have  found  that  immediately  following  the  lan- 
guage just  quoted  the  court  continued  as  follows:  **The 
reason  for  this  doctrine  is  because,  as  a  general  rule,  a  court 
of  equity  will  not  try  disputed  titles  to  land.  1  Pomeroy,  Bq. 
Jurisp.  (2d  ed.)  §252.  But  exceptions,  however,  have  been 
made  to  this  general  rule,  and  there  is  authority  for  assert- 
ing that  when  the  aggrieved  party  is  in  possession  of  the 
premises,  although  his  title  thereto  is  in  dispute  and  has  not 
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been  established  by  law,  if,  under  the  particular  circum- 
stances, irreparable  injury  will  result  from  the  threatened 
wrong  or  trespass,  an  injunction  will  be  awarded." 

We  might  add,  in  this  connection,  that  the  find- 

11.  ing  of  facts  in  this  case  shows  that  there  is  in  fact  no 
ground  for  dispute  as  to  the  plaintiff's  title,  and  under 

all  the  authorities  cited  in  such  a  case  a  court  of  equity 
will  intervene  and  prevent  the  clouding  of  the  title, 

12.  The  evidence  is  not  in  the  record,  and  everything  is 
presumed  in  favor  of  the  finding  of  the  court. 

Appellant  insists  that  appellee  was  not  in  possession  of 

the  real  estate  in  question  when  suit  was  brought  to  set  aside 

the  vendors'  deed  to  said  real  estate,  and  that  appel- 

13.  lee  knew  of  appellant's  claim  before  she  took  pos- 
session, and  that  therefore  this  case  does  not  fall  within 

the  exception  quoted  from  the  case  of  Wabash  B.  Co,  v. 
Engleman,  supra.  The  answer  to  this  is,  that  the  facts 
found  by  the  court  show  that  appellee  had  contracted  for  the 
purchase  of  the  real  estate  before  she  knew  of  appellant's 
claim  and  before  the  filing  of  its  suit  and  Us  pendens  notice, 
and  that  she  took  possession  under  her  said  contract  of  pur- 
chase before  the  lien  of  the  judgment  was  created — ^if  in  fact 
any  lien  was  created — and  before  the  execution  was  issued  or 
the  levy  thereon  made,  and  continued  in  such  possession  until 
after  such  levy  and  threatened  sale  thereunder,  which,  by 
this  suit  was  enjoined. 

It  was  held  in  the  case  of  Bishop  v.  Moorman,  supra,  that 

"a  tenant  by  entirety  may  enjoin  sale  upon  a  judgment 

against  his  cotenant  of  the  land  jointly  owned,  al- 

14  though  the  record  discloses  the  character  of  the  title 
and  the  nature  of  the  judgment."  See,  also,  Hulett 
y-Iidow  (1877),  57  Ind.  412,  26  Am.  Rep.  64;  Davis  v.  Clark 
(1866),  26  Ind.  424,  89  Am.  Dec.  471. 

It  is  said  in  3  Freeman,  Executions  (3d  ed.)  p.  2347: 
''If  the  claimant  of  the  property  is  a  lessor,  or  from  any 
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other  cause  is  not  entitled  to  the  immediate  possession,  he 
cannot  sustain  either  of  the  actions  at  law  hereto- 

15.  fore  mentioned;   his  legal  remedy  is  regarded  as  in- 
adequate, and  equity  will  come  to  his  aid.    For  a  like 

reason,  equity  will  assist  a  claimant  whose  title  is  equitable 
only.'' 

In  the  case  of  McAfee  v.  Reynolds,  supra,  it  was  held  that 
a  judgment  lien  holder  may  protect  his  interest  in  lands  by 
injunction.  Again  in  the  case  of  8ha}iklin  v.  Simms,  supra, 
it  was  held  that  '^a  party  who  claims  as  owner  or  mortgagee 
of  land,  levied  on  under  a  judgment  which  is  not  a  lien  on 
it,  may  maintain  a  suit  for  injunction."  See,  also,  Bishop 
V.  Moorman,  supra, 

A  careful  examination  of  all  the  cases  cited,  decided  by 

the   Supreme    Court,   convinces   us   that   the   question   of 

whether,  in  this  State,  a  court  of  equity  should  inter- 

16.  fere  to  prevent  a  cloud  from  being  cast  upon  one's 
title  to  real  estate  depends  not  merely  upon  whether 

the  party  seeking  the  relief  has  a  legal  remedy,  but  whether 
the  legal  remedy  is  as  plain  and  adequate,  or  as  practical 
and  efficient  to  the  ends  of  justice  and  its  prompt  admin- 
istration as  the  remedy  in  equity.  All  the  cases  cited  either 
expressly  or  inferentially  recognize  this  test. 

In  the  case  of  Christman  v.  Howe  (1903),  163  Ind.  330,  one 
of  the  cases  relied  upon  by  appellant,  the  Supreme  Court,  at 
page  338,  quoting  from  Wabash  R.  Co.  v.  Engleman,  supra, 
said:  **0f  course,  the  right  to  invoke  the  jurisdiction  of  a 
court  of  equity  must  depend  upon  the  peculiar  or  particular 
facts  in  each  case,  and  one  of  the  questions  to  be  decided  is 
whether  the  legal  remedy  under  the  particular  circumstances 
of  the  case  is  adequate,  or,  in  other  words,  is  such  remedy  as 
practicable  and  efficient  to  promote  the  interests  of  justice 
and  its  prompt  administration  as  is  the  remedy  in  equity? 
•  •  •  The  authorities  affirm  that  the  inadequacy  of  the 
legal  remedy  is  the  very  foundation  or  indispensable  pre- 
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requisite  for  the  interposition  of  a  court  of  equity,  for  the 
plain  or  evident  reason  that  inasmuch  as  the  law  has  pro- 
vided a  complete  or  adequate  remedy  for  the  redress  of  the 
particular  wrong,  therefore  a  court  of  chancery  is  not  au- 
thorized to  interpose  its  prerogative/' 

The  following  language  in  the  case  of  Bell  v.  Murray, 
supra,  is  very  applicable  to  this  case:  *' Neither  upon 
principle  nor  reason  must  the  plaintiff,  claiming  to  be 
the  real  owner  of  all  of  the  property,  be  compelled  to  sit 
back  and  wait  until  the  claim  of  the  judgment  creditor  had 
ripened  into  a  complete  and  perfect  claim,  and  he  had  at- 
tempted to  enforce  it.  This  would  be  a  most  unreasonable 
requirement,  and  would  work  great  injustice  to  a  plaintiff. 
Before  he  could  under  such  a  contention  be  permitted  to 
institute  a  suit  to  settle  the  disputed  question,  months  or 
years  might  elapse,  and  in  the  meantime  the  plaintiff,  if  the 
true  owner,  might  be  absolutely  deprived  of  the  highest  and 
most  important  privilege  and  attribute  of  ownership, — ^that 
is,  the  power  to  sell  at  the  highest  price.  No  one  would 
purchase  and  pay  the  same  amount  were  this  threatened 
cloud  impending  over  the  title  as  he  would  if  it  were  entirely 
removed." 

Measured  by  the  test  heretofore  expressed,  the  facts  found 

by  the  court  amply  support  its  first  conclusion  of  law.    Is 

the  second  conclusion  of  law,  viz.,  that  appellee  was 

17.  entitled  to  have  her  title  quieted  as  against  appellant 's 
claim  under  said  judgment,  warranted  by  the  facts 
found  and  the  law  applicable  thereto? 

In  the  case  of  Richwine  v.  Presbyterian  Church,  supra, 
the  court  said:  **The  policy  of  the  law  is,  so  far  as  it  can 
be  done,  to  give  a  complete  remedy  in  one  suit  for  all  wrongs 
complained  of  growing  out  of  the  same  transaction,  and  so 
put  an  end  to  the  litigation,"  See,  also,  Shattuoh  v.  Cox 
(1884),  97  Ind.  242. 
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In  view  of  the  facts  found  in  this  ease  and  the  law  as 
heretofore  expressed,  appellant  is  in  no  position  to  com- 
plain of  the  second  conclusion  of  law. 

Judgment  afSrmed. 


Leyhan  v.  Leyhan,  Administratrix. 

[No.  7,104.     Filed  March  14,  1911.J 

1.  Death. — Actions  for. — "Segligcnce, — Statutes.  —  Administrators. 
— The  right  of  the  iiersonal  representatives  of  a  decedent  to 
maintain  an  action  for  negligence  causing  decedents  death  is 
purely  statutory  (§285  Bums  1908,  Acts  1899  p.  405).    p.  281. 

2.  Death. — Actions  for.  —  Statutes.  —  Decedents'  Estates.  —  The 
statute  (§2S5  Burns  1908,  Acts  1899  p.  405)  giving  a  right  of 
action  to  the  personal  representatives  of  a  decedent  whose  death 
was  caused  by  another's  negligence,  and  providing  that  the  dam- 
ages recovered  should  inure  "to  the  exclusive  benefit  of  the 
widow,  or  widower  (as  the  case  may  be),  and  children,  if  any, 
or  next  of  kin,  to  be  distributed  in  the  same  manner  as  personal 
property  of  the  deceased,"  is  indeijendent  of,  and  wholly  unre- 
lated to,  §3027  Bums  1908,  §2489  R.  S.  1881,  providing  for  the 
distribution  of  the  personal  estate  of  a  husband  or  wife  who  dies 
leaving  no  child,  but  leaving  a  father  and  mother,  or  either  of 
them.    p.  282. 

3.  Death. — Actions  for. — Beneficiaries  of. — Statutes. — Negligence. 
—Under  §285  Bums  1908,  Acts  1899  p.  405.  giving  a  right  of  ac- 
tion to  the  personal  representatives  of  a  decedent  whose  death 
was  caused  by  another's  negligence,  and  providing  that  the  dam- 
ages recovered  shall  inure  "to  the  exclusive  benefit  of  the  widow, 
or  widower  (as  the  case  may  be),  and  children.  If  any,  or  next 
of  kin,  to  be  distributed  In  the  same  manner  as  personal  prop- 
erty of  the  deceased,"  the  decedent's  surviving  widow,  in  the  ab- 
sence of  any  children,  takes  the  entire  amount  of  recovery  for 
his  death,  in  preference  to  decedent's  parents,  or  either  of  theuL 
p.  282. 

From  Jackson  Circuit  Court;  Joseph  H.  Shea,  Judge. 

Final  report  of  Eliza  Leyhan,  as  administratrix  of  the  es- 
tate of  Timothy  J.  Leyhan,  deceased,  to  which  Catherine 
Leyhan  excepts.  From  a  judgment  overruling  such  excep- 
tions and  approving  such  report,  exceptor  appeals.  Af- 
firmed. 
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A.  J,  Padgett  and  Alvin  Padgett,  for  appellant. 
Thomas  M.  Honan,  for  appellee. 

Ibach,  J. — ^Appellee,  Eliza  Leyhan,  as  administratrix  of 
the  estate  of  Timothy  J.  Leyhan,  deceased,  received  $3,400 
from  the  Baltimore  and  Ohio  Southwestern  Railway  Com- 
pany, m  settlement  of  a  claim  for  damages  for  causing  the 
death  of  her  husband,  who  was  an  engineer  in  the  employ 
of  said  railway  company.  The  administratrix  filed  her  in- 
yentory  showing  the  receipt  of  said  money,  and  in  her  final 
settlement  report  took  credit  to  herself  for  $3,379.50  after 
paying  the  indebtedness.  Appellant,  the  mother  of  Timothy 
J.  Leyhan,  deceased,  filed  exceptions  to  such  final  report,  in 
which  she  claimed  that  she  was  entitled  to  one-fourth  of  the 
fund  so  received  by  said  administratrix,  alleging  that  she 
was  dependent  upon  decedent  for  support.  Appellee  filed 
an  answer  in  general  denial  to  the  exceptions,  the  cause  was 
submitted  to  the  court  for  trial  upon  the  issues  thus  formed, 
and  the  finding  and  judgment  were  in  favor  of  appellee,  ap- 
proving her  final  report  and  confirming  her  acts  as  admin- 
istratrix. 

Appellant's  motion  for  a  new  trial,  upon  the  grounds  that 
the  decision  of  the  court  was  not  sustained  by  suflBcient  evi- 
dence, and  that  the  finding  and  decision  of  the  court  were 
contrary  to  law,  was  overruled,  and  judgment  rendered 
^Pon  the  finding.  The  only  error  assigned  is  the  overruling 
^^appellant's  motion  for  a  new  trial. 

Appellee's  right  to  maintain  such  an  action  was  given  by 

§285  Burns  1908,  Acts  1899  p.  405,  which  reads  as  follows : 

**When  the  death  of  one  is  caused  by  the  wrongful 

1-  act  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action,  had  he  or  she  (as  the  case  may  be)  lived,  against  the 
latter  for  an  injury  for  the  same  act  or  omission.  The  ac- 
**on  shall  be  commenced  within  two  years.     The  damages 
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cannot  exceed  $10,000  j  and  must  inure  to  the  exclusive  bene- 
fit of  the  widow,  or  widower  (as  the  case  may  be),  and  chil- 
dren, if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased." 

Appellant  contends  that  in  the  determination  of  this  ap- 
peal the  court  must  construe  this  section  of  the  statute  with 
§3027  Burns  1908,  §2489  R.  S.  1881,  under  which 

2.  statute  the  mother,  who  is  shown  by  the  evidence  to 
have  been  at  least  partially  dependent  upon  her  de- 
ceased son,  was  entitled  to  one-fourth  of  his  estate,  and  that 
such  money  so  received  in  settlement  of  the  death  claim  was 
a  part  of  his  estate.  We  cannot  agree  with  counsel  for  ap- 
pellant as  to  this  contention.    Section  285,  supra,  is  a  special 

statute   enacted   for  the  benefit   of  persons  named 

3.  therein,  and  has  no  relation  to  §3027,  supra,  which 
relates  solely  to  the  settlement  of  decedents'  estates, 

and  can  have  no  application  to  the  distribution  of  funds 
which  do  not  constitute  any  part  of  the  estate  of  the  de- 
ceased person.  The  cause  of  action  in  which  appellee  ob- 
tained the  aforesaid  sum  of  $3,400  was  not  an  action  for  the 
benefit  of  decedent's  estate,  but  for  the  exclusive  benefit  of 
the  widow,  which  action  she  had  a  right  to  maintain  under 
§285,  supra,  and  the  amount  of  money  obtained  by  her  as 
damages  for  the  death  of  her  husband  belonged  to  her  by 
virtue  of  the  plain  provisions  of  this  statute.  Indianapolis, 
etc.,  IL  Co.  V.  Kcelcy's  Admr,  (1864),  23  Ind.  133;  Pitts- 
burgh, etc.,  R.  Co.  V.  Reed  (1909),  44  Ind.  App.  635. 

In  the  case  of  Dillier  v.  Cleveland,  etc.,  R,  Co.  (1904),  34 
Ind.  App.  52,  the  court  said  that  the  action  must  be  brought 
and  maintained  to  the  end  by  *Hhe  personal  representative 
of  the  person  for  whose  death  damages  are  sought.  He  pur- 
sues the  remedy,  not  for  the  benefit  of  his  decedent's  estate, 
but  as  a  convenient  trustee  specially  designated  by  the  stat- 
ute to  recover  and  distribute  the  damages  for  the  benefici- 
aries recognized  as  such  by  the  statute.    Of  these  there  are 
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two  classes :  First,  the  widow  and  children,  if  there  be  such 
persons;  and,  second,  other  persons  who  are  next  of  kin 
to  the  person  for  whose  wrongful  death  the  action  is  main- 
tained. If  there  be  persons  entitled  to  damages  of  this  first 
class,  the  damages  would  be  awarded  for  the  exclusive  bene- 
fit of  such  persons.  Persons  of  the  second  class  would  not 
be  entitled  to  damages,  and  there  could  be  no  recovery  for 
their  benefit,  if  there  were  persons  of  the  first  class  entitled.** 

This  rule  is  also  maintained  by  the  court  in  the  case  of 
Cleveland,  etc.,  B.  Co.  v.  Osgood  (1905),  36  Ind.  App.  34, 
where  the  court  said:  **The  purpose  of  this  legislation  was 
to  provide  for  some  pecuniary  compensation  to  be  made  by 
one  person  for  taking  the  life  of  another,  which,  before  this 
enactment,  he  could  not  have  been  required  to  make.  The 
right  to  maintain  the  action  is  vested  in  the  personal  rep- 
resentatives of  the  decedent.  Had  the  provision  gone  no 
further,  the  fund  recovered  would  have  been  simply  assets  of 
the  estate  to  be  disposed  of  as  other  assets.  The  legislature, 
having  the  right  to  determine  what  disposition  should  be 
Bwde  of  the  fund,  charged  it  with  the  express  trust  that  it 
xanat  inure  to  the  benefit  of  the  widow  and  children,  if  any, 
fitst,  and,  if  no  widow  or  children,  then  to  the  next  of  kin.'' 

In  support  of  her  contention,  appellant  cites,  among  other 
cases,  Duzan  v.  Myers  (1903),  30  Ind.  App.  227,  96  Am.  St. 
341,  and  Chicago,  etc.,  B.  Co.  v.  Laporte  (1904),  33  Ind. 
App.  691.  The  first  case  named  is  not  in  conflict  with  the 
nde  announced  in  the  cases  of  Dillier  v.  Cleveland,  etc.,  B. 
Co.,  supra,  and  Cleveland,  etc.,  B.  Co.  v.  Osgood,  supra,  for 
in  said  case  there  were  two  sets  of  children,  and  the  court 
held  that  all  the  children  of  the  deceased  father  were  en- 
titled to  a  share  in  the  property  or  in  the  fund  which  was 
received,  because  they  came  within  the  meaning  of  the  sec- 
tion of  the  statute,  and  were  persons  of  the  first  class. 

In  the  case  of  Chicago,  etc.,  B.  Co.  v.  Laporte,  supra,  no 
widow  or  children  survived  decedent.    Those  who  survived 
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were  the  father,  mother,  brothers  and  sisters,  all  being  next 
of  kin,  and  dependent  upon  decedent,  and  were  therefore 
included  within  the  second  class. 

These  cases  do  not  bear  out  appellant's  claim,  but  rather 
determine  conclusively  that  there  are  two  classes  provided 
for  by  said  statute.  The  administratrix  in  this  case,  as  the 
wife  of  decedent,  belonged  to  the  first  class,  and,  as  there 
were  no  children,  was  entitled  to  the  damages  recovered  for 
her  benefit,  to  the  exclusion  of  any  person  of  the  second 
class.  The  right  is  wholly  statutory,  and  the  rights  given 
thereunder  can  only  inure  to  the  benefit  of  the  parties  named 
in  their  order. 

Other  cases  cited  by  appellant  have  been  considered,  but 
they  are  not  applicable  to  the  case  here  presented.  The 
trial  court  was  warranted  in  rendering  judgment  for  ap- 
pellee. 

Judgment  affirmed. 


Thieme  &  Wagner  Brewing  Company  v.  Kessler. 

[No.  7,020.     Filed  March  15.  1911.] 

1.  Appeal. — Assignments  of  Errors. — New  Trial. — Causes  for. — 
Rulings  wliicli  are  properly  grounds  for  a  new  trial  cannot  be 
assigned  independ^itly  on  appeal,    p.  285. 

2.  Appeal. — Briefs. — Omissions. — Errors  relied  upon  for  a  reversal 
consisting  of  rulings  on  instructions,  are  waived  by  a  failure  of 
api>ellant  to  set  out  in  its  brief  the  motion  for  a  new  trial  con- 
taining such  alleged  erroneous  rulings,    p.  285. 

3.  Appeal. — Presentation  of  Questions.  —  Instructions,  —  Making 
Part  of  Record, — ^Where  exceptions  are  noted  on  the  Instructions 
questioned,  and  are  signed  by  the  Judge,  but  the  record  fails  to 
show  that  such  instructions  were  filed,  they  are  not  a  part  of 
the  record  and  cannot  be  considered,    p.  285. 

From  Superior  Court  of  Tippecanoe  County;  Truman  F, 
Palmer y  Special  Judge. 

Suit  by  Thieme  &  Wagner  Brewing  Company  against 
William  Kessler.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed, 
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^ikon  &  Quinn  and  John  P.  McHugh,  for  appellant. 
Davidson  c&  Boulds,  Charles  E.  Lake  and  Charles  E. 
r^ompson,  for  appellee. 

5^,  J. — Suit  by  appellant  to  quiet  title  to  real  estate, 

^d  judgment  for  appellee,  from  which  this  appeal  is  taken. 

Appellant  in  its  brief  assigns  the  following  errors:     (1) 

Orermlmg  of  the  motion  for  a  new  trial;  (2)  instructing 

the  jury  to  return  a  verdict  for  appellee;   (3)  rendering 

judgment  in  favor  of  appellee. 

Causes  for  a  new  trial,  even  when  properly  stated,  cannot 

be  assigned  as  separate  error,  but  must  be  included 

1.  in  such  motion,  and  for  that  reason  the  second  and 
third  assignments  present  no  question.     Teeple  v. 

State,  ex  rel.  (1908),  171  Ind.  268. 

Under  the  general  heading  of  **  statement  of  the  record 

presentiDg  errors  and  exceptions  relied  upon  for  the  reversal 

of    judgment,"    appellant    states    that    the    errors 

2.  relied  upon  are  as  follows :    (1)    Refusal  by  the  court 
to  give  instructions  1,  2  and  3  offered  by  attorney 

for  appeUant,  and  (2)  the  giving  by  the  court  of  an  in- 
struction to  the  jury  to  return  a  verdict  for  defendant.  But 
appellant's  brief  nowhere  shows  that  the  giving  or  the  re- 
^^^S  to  give  instructions  was  assigned  as  ground  for  a  new 
trial,  or  in  any  way  made  a  part  of  the  motion  for  a  new 
Wal,  and  such  motion  does  not  appear  in  the  briefs.  Such 
failure  to  comply  with  clause  five  of  rule  twenty-two  of 
this  court  precludes  any  consideration  of  questions  arising 
^pon  the  motion  for  a  new  trial.  Tongret  v.  Carlin  (1905), 
165  Ind.  489;  Henderson  v.  Henderson  (1906),  165  Ind. 
^\  Indianapolis  St,  R,  Co.  v.  Marschke  (1906),  166  Ind. 
490;  Howard  v.  Adkins  (1906),  167  Ind.  184;  Buehner 
<^*««>  Co.  V.  Feulner  (1905),  164  Ind.  368. 
Furthermore,  it  is  apparent  that  appellant  relies  upon 

alleged  error  of  the  court  in  refusing  certain  instruc- 
3.   tions  tendered  and  in  giving  an  instruction  to  the 

jury.    If  the  motion  for  a  new  trial  had  been  shown, 
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as  required  by  the  rules,  a  further  difficulty  is  encountered, 
as  the  instructions  are  not  properly  in  the  record. 

In  the  cases  of  Ohio,  etc,  R.  Co.  v.  Dunn  (1894),  138  Ind. 
18,  and  Indianapolis,  etc.,  B.  Co.  v.  Ragan  (1909),  171  Ind. 
569,  our  Supreme  Court  has  set  out  the  following  ways  in 
which  instructions  may,  under  our  procedure,  become  a  part 
of  the  record:  (1)  By  order  of  the  court;  (2)  by  special 
exceptions  written  upon  the  margin  or  following  each  in- 
struction and  signed  by  the  judge;  (3)  by  a  general  bill  of 
exceptions. 

In  the  case  of  Ohio,  etc.,  R.  Co.  v.  Dunn,  supra,  the  court 
said:  ''In  the  first  and  second  methods  the  instructions  re- 
ceive identification  from  the  filing  required  by  our  code." 

In  the  case  before  us  the  exceptions  to  the  instructions  are 
noted  thereon  and  signed  by  the  judge,  but  there  is  no  indi- 
cation from  the  record  that  the  instructions  were  at  any  time 
filed  as  required  by  the  statute,  and  for  this  reason  the  in- 
structions are  not  properly  authenticated  and  cannot  be 
considered.  §§558,  subd.  6,  560,  561  Bums  1908,  §§533, 
535  R.  S.  1881,  Acts  1907  p.  652;Hoimire  v.  O'Bnen  (1909), 
44  Ind.  App.  694;  Elrod  v.  Purlee  (1905),  165  Ind.  239; 
Thompson  v.  Thompson  (1901),  156  Ind.  276;  Peine  v. 
Ludung  (1908),  41  Ind.  App.  310;  Holcomb  v.  Norman 
(1909),  43  Ind.  App.  506. 

Under  the  established  rules  and  numerous  decisions  of 
this  court  and  our  Supreme  Court,  no  question  is  presented 
for  our  consideration.    Judgment  affirmed. 
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Thieme  &  Wagner  Brewing  Company  v. 

Poling  et  al. 

I  No.  6^1.    Filed  October  25,  1910.     Rehearing  denied  December 
30,  1910.     Transfer  denied  March  10,  1911.] 

1-  EjfiNENT    Domain. —  Title    Acquired. —  Canals. —  Public. —  The 
Stfite,  In  condemning  lands  for  the  Wabash  and  Erie  canal,  ac- 
^^^  a  fee-simple  title,    p.  289. 
2.  Deeds.— J5?c»ewe»U«. — Canals. — A  deed  to  the  State  of  Indiana, 
^^veying  lands  fronting  on  the  Wabash  and  Erie  canal,  "for  the 
sole  and  only  purpose  of  using  the  water-power  created  on  the 
premises  by  the  Wabash  and  Erie  canal  •   •  •  and  none  other," 
conveyed  an  easement  only,  and  the  State's  grantees  received  no 
greater  rights  therein,    p.  290. 
3.   QuiETiNQ    TiFLE. — Evidcnce. — Essentials. — ^The   plaintiff,    in    a 
quiet  title  case,  must  recover,  if  at  all,  upon  the  strength    of  its 
own,  and  not  upon  the  weakness  of  defendants'  title,    p.  290. 

Prom  Superior  Court  of  Tippecanoe  County ;  Charles  P. 
Ouenther,  Special  Judge. 

Suit  by  the  Thieme  &  Wagner  Brewing  Company  against 
Edward  Poling  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Wilson  &  Quinn  and  John  F.  McHugh,  for  appellant. 
Charles  E.  Thompson  and  Davidson  <&  Boulds,  for  ap- 
pellees. 

Watson,  P.  J. — ^This  was  a  suit  by  appellant  against  ap- 
pellees to  quiet  title  to  and  recover  possession  of  a  certain 
tract  of  ground,  of  about  one  acre,  in  the  city  of  LaPayette, 
Indiana,  described  as  follows : 

"So  much  of  out-lot  four  in  Cabot  &  Huntington's 
addition  to  the  city  of  LaFayette  as  is  described  and 
bounded  as  follows:  Bounded  on  the  south  by  a  line 
made  by  the  continuation  of  the  north  line  of  Salem 
street  to  the  Wabash  river ;  on  the  north  by  a  line  com- 
mencing at  a  point  on  the  Wabash  and  Erie  canal,  100 
feet  north  of  the  bridge  over  said  canal  at  Salem  street, 
and  running  west  to  the  Waba.sh  river,  parallel  to  the 
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south  line;  on  the  east  by  the  Wabash  and  Erie  canal, 
and  on  the  west  by  a  line  forty  feet  east  of  low-water 
mark  of  said  Wabash  river." 

To  this  complaint  appellees  answered  in  general  denial. 
Trial  was  had  by  jury,  resulting  in  a  verdict  in  favor  of  ap- 
pellees. A  new  trial  was  granted  as  of  right.  The  second 
trial  by  jury  resulted  in  a  verdict  for  appellees,  upon  which 
judgment  was  rendered,  and  from  which  this  appeal  is 
prosecuted. 

It  is  contended  by  appellant  that  the  title  to  said  real 
estate  is  vested  in  it  by  virtue  of  conveyances  by  its  grantors, 
immediate  and  remote,  to  and  including  the  deed  made  on 
April  12,  1841,  by  Cabot,  Huntington  &  Porter  to  the  State 
of  Indiana,  which  deed  is  as  follows: 

"This  indenture,  made  this  12  day  of  April,  1841,  be- 
tween Joseph  S.  Cabot,  of  Salem,  County  of  Essex,  and 
Commonwealth  of  Massachusetts,  Samuel  H.  Hunting- 
ton and  Sarah  B.  Huntington,  his  wife,  and  Asa  S. 
Porter,  of  Hartford,  County  of  Hartford,  and  State  of 
Connecticut,  of  the  first  part,  and  the  State  of  Indiana, 
of  the  second  part,  witnesseth,  that  said  party  of  the 
first  part,  for  and  in  consideration  of  the  sum  of  $300 
lawful  money  of  the  United  States,  to  them  in  hand 
paid  by  said  party  of  the  second  part,  the  receipt  where- 
of is  hereby  acknowledged,  doth  grant,  bargain,  sell  and 
convey  unto  said  party  of  the  second  part,  and  to  its 
assigns  forever,  a  certain  tract  lying  in  the  County  of 
Tippecanoe  and  said  State  of  Indiana :  viz.,  so  much  of 
lot  number  four  in  Cabot  &  Huntington's  addition 
to  the  town  of  Lafayette,  in  said  county,  as  is  described 
and  bounded  as  follows:  South  by  a  line  made  by  the 
continuation  of  the  north  line  of  Salem  street  to  the 
Wabash  river;  north  by  a  line  commencing  at  a  point 
on  the  Wabash  and  Erie  canal  100  feet  north  of  the 
bridge  over  said  canal  at  Salem  street,  and  running 
west  to  the  Wabash  river,  parallel  to  the  south  line ;  east 
by  said  Wabash  and  Erie  canal,  and  west  by  a  line 
forty  feet  east  of  the  low-water  mark  of  said  Wabash 
river.  Also  one  other  tract  of  land  •  •  •.  This  in- 
denture is  made  for  the  sole  and  only  purpose  of  using 
the  water-power  created  on  the  premises  by  the  Wabash 
and  Erie  canal,  and  none  other.    •    •    •    To  have  and 
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to  hold  the  same  premises  to  said  State  of  Indiana  and 
to  its  assigns  forever.  Hereby  covenanting  that  said 
premises  are  free  and  clear  of  all  incumbrances,  and 
warranting  and  defending  them  with  all  the  privileges 
and  appurtenances  to  said  State  of  Indiana  against  all 
claims  and  demands  of  any  and  all  persons  whatsoever. 
In  witness  whereof  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals  this  12th  day  of  April 
A.  D.,  1841. 

Samuel  H.  Huntington  (L.S.) 
Sarah  H.  Huntington  (L.S.) 
Asa  S.  Porter  (L.S.) 

Joseph  S.  Cabot.  (L.S.)" 

The  appellees,  however,  contend  that,  by  virtue  of  the 
clause  in  the  deed  which  reads  as  follows: 

**this  indenture  is  made  for  the  sole  and  only  purpose 
of  using  the  water-power  created  on  the  premises  by 
the  Wabash  and  Erie  canal,  and  none  other," 

the  State  of  Indiana  took,  under  this  deed,  an  easement  only 
in  the  property  heretofore  described.  It  is  not  contended 
that  said  property  constituted  any  part  of  the  bed  or  thread 
of  the  canal,  or  any  part  of  the  banks,  or  had  located  upon 
it  any  lot,  dam,  or  anything  connected  with,  or  which  was 
required  in  the  operation  of  the  canal  for  canal  purposes, 
OP  any  part  of  the  structure  of  said  canal.  Its  eastern  boun- 
dary is  the  western  boundary  of  the  canal,  and  no  claim  is 
made  that  the  State  ever  used  this  property  for  canal  pur- 
poses. If  the  State  of  Indiana  had,  by  condemnation 
1.  proceedings,  acquired  title  to  the  property  in  con- 
troversy for  canal  purposes,  and  used  it  as  such,  then 
it  would  have  acquired  a  fee-simple  title  thereto.  Brook- 
vUk,  etc.,  Hydraulic  Co.  v.  Butler  (1883),  91  Ind.  134;  /w- 
dianapoKs  Water  Co.  v.  Kingan  cfe  Co.  (1900),  155  Ind.  476, 
and  cases  cited. 

But  in  this  case  no  such  proceedings  were  had.    Whatever 
title  the  State  had  in  this  property  it  acquired  by  virtue  of 
the  deed  before  set  out.    The  conveyance  made  by  the  State 
Vol.  47—19 
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to  this  property  did  not  convey  to  the  grantee  a 

2.  greater  title  than  the  State  had  acquired  by  virtue  of 
this  deed-     It  follows,  from  the  language  embraced 

in  the  deed,  that  the  State  acquired  nothing  more  than  an 
easement  in  and  to  the  property  described  in  plaintiff's  com- 
plaint.   Indianapolis  Water  Co,  v.  Kingan  <&  Co.,  mpra. 

Appellant,  if  it  recovered  at  all,  must  recover  upon  the 

strength  of  its  own  title.    Having  alleged  that  it  was  the 

owner  in  fee  simple  of  the  real  estate  herein  described, 

3.  it  was  necessary  to  prove  that  fact,  and  if  it  failed 
in  this  it  failed  in  proof.    Pittsburgh,  etc.,  B.  Co.  v. 

O'Brien  (1895),  142  Ind.  218. 

The  court  did  not  err  in  refusing  to  grant  the  motion  for 
a  new  trial.    Judgment  afi&rmed. 


Close  et  al.  v.  Twibell  et  al. 

[No.  6,843.     Filed  July  1,  1910.     Rehearing  denied  December  13, 
1910.    Transfer  denied  March  16,  1911.] 

1.  Appeal. — Briefs. — Time  for  Filing. — Sundays. — Extensions.— 
Appellants  have  sixty  days  after  submission  within  which  to  file 
their  briefs,  but  extensions  may  be  secured;  and  in  computing 
such  time  the  first  day  is  excluded  and  the  last  one  included,  ex- 
cept when  it  falls  on  Sunday,  in  which  case  it  is  also  excluded, 
p.  292. 

2.  Municipal  Oorpobations. — Street  Assessments. — Bonds. — Com- 
plaint.— Basis. — A  suit  to  foreclose  the  lien  of  street  assessment 
bonds  is  founded  upon  the  street  assessment  and  the  bonds  is- 
sued in  payment  thereof,  which  constitute  a  lien  upon  the  lots 
affected,    p.  295. 

3.  Municipal  Cobporations. —  Street  Assessments.  —  Waiver.— 
Heirs  and  Grantees. — Where  the  owner  of  a  lot  waives  any  i^ 
regularity  in  the  assessment  of  his  lot  for  street  improvements, 
and  agrees  to  pay  such  assessment  by  instalments,  such  waiver 
is  binding  upon  his  heirs  and  grantees,    p.  295. 

4.  Municipal  Corporations. — Street  Assessments.  —  Assessment 
Roll. — Description  of  Property. — Sufficiency. — ^Where  the  street 
assessment  roll  describes  the  property  assessed  so  that  a  surveyor 
can  find  and  establish  the  boundaries  thereof,  such  description 
is  sufficient     p.  296. 
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5.  Municipal  Cobpobations. — Street  Assessments. — Property  lAor 
hie. — Lots  lying  adjacent  to  a  street  and  extending  bacls  fifty 
feet  are  primarily  liable  for  street  improvements,  and  if  they  be 
insnfflcient,  other  parcels  in  their  order,  back  to  one  hundred  fifty 
feet,  are  liable  for  the  balance  due.    p.  290. 

6.  Municipal  Cobpobations. — Street  Assessments. — Land  ''AdjOr 
cent*'  to  Improvement. — ^Where  a  lot  fifty  feet  deep  fronts  on  the 
east  side  of  an  Improved  street,  and  another,  fifty  feet  deep  lies 
east  thereof,  and  another  fifty  feet  deep  lies  still  east  of  the 
second  lot,  but  fourteen  feet  of  the  west  side  thereof  is  a  public 
alley,  such  third  lot  is  "adjacent"  to  such  improved  street,  within 
the  meaning  of  §4290  Burns  1901,  Acts  1809  p.  237,  §3,  providing 
that  where  land  is  platted  "the  land  lying  immediately  upon 
and  adjacent  to  the  line  of  the  improvement  and  extending  back 
fifty  feet  shall  be  primarily  liable  for  the  cost  of  the  improve- 
ment" and  then  that  other  parcels  in  their  order  to  the  rear  par- 
cel of  150  feet  shall  be  liable,    p.  296. 

From  Blackford  Circuit  Court;  Charles  E.  Sturgis, 
Judge. 

Suit  by  George  W.  Close  and  another  against  Samuel  B. 
Twibell  and  others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Reversed. 

C.  W.  Kinnan,  Louis  Newberger  and  Charles  W.  Rich- 
ards,  for  appellants. 

L.  B,  Simmons,  for  appellees. 

Watson,  P.  J. — ^This  is  a  suit  brought  by  appellants 
against  appellees  to  enforce  an  alleged  street  improvement 
assessment  made  under  the  provisions  of  the  act  of  1889 
(Acts  1889  p.  234),  as  amended  in  1891  (Acts  1891  p.  323), 
commonly  known  as  the  Barrett  law,  and  to  foreclose  the 
lien  thereof  against  a  certain  lot,  described  in  the  complaint, 
made  in  the  improvement  of  that  street  in  1893  and  1894, 
and  seeking  also  to  declare  a  lien,  because  of  said  assess- 
ment, upon  certain  back-lying  lots  to  the  150-foot  line  from 
the  improvement,  and  to  subject  the  latter  to  sale  in  their 
order  for  any  deficit  that  might  remain  after  the  sale  of 
the  abutting  lot.  Appellants  were  the  owners  of  separate 
bonds,  issued  on  account  of  the  improvement,  and  appel- 
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lees,  except  the  Northern  Stone  Company,  were  the  owners 
at  the  time  of  the  institution  of  the  suit  of  the  abutting  and 
back-lying  lots. 

The  complaint  is  in  two  paragraphs,  the  first  one  declar- 
ing on  the  assessment  and  the  separate  bonds  of  appellants 
issued  on  account  thereof;  the  second  one  declaring  on  the 
assessment  and  the  contractor's  assignments  to  appellants 
by  certificates  of  estimate  and  otherwise  of  so  much  of  his 
interest  therein  as  is  represented  by  the  amounts  of  their 
several  bonds.  To  each  paragraph  appellees  filed  separate 
answers  in  general  denial.  Upon  trial  the  court  made  a 
special  finding  of  facts  and  stated  thereon  its  conclusion  of 
law,  to  wit :  That  appellants  take  nothing  by  their  suit,  to 
which  conclusion  appellants  separately  excepted.  Judg- 
ment was  rendered  in  favor  of  appellees. 

The  error  relied  on  by  appellants  for  reversal  is  that  the 
court  erred  in  its  conclusion  of  law. 

It  is  insisted  that  appellants'  brief  was  not  filed  in 
time.  The  rules  of  the  Supreme  Court  and  this  court  re- 
quire that  appellants  shall  file  their  briefs  within 

1.  sixty  days  from  the  date  of  submission.  Appellants, 
before  the  expiration  of  sixty  days,  petitioned  for 
and  were  granted  thirty  days'  additional  time.  This  made 
ninety  days  in  which  appellants  had  to  file  their  brief.  The 
ninetieth  calendar  day  from  the  date  of  submission  fell  on 
Sunday.  Section  1350  Bums  1908,  §1280  R.  S.  1881,  pro- 
vides that  time  **  shall  be  computed  by  excluding  the  first 
day  and  including  the  last.  If  the  last  day  be  Sunday  it 
shall  be  excluded."  In  the  case  of  Hogue  v.  McClintock 
(1881),  76  Ind.  205,  it  was  held  that  this  statute  is  appli- 
cable to  the  filing  of  briefs,  and  therefore  applies  with  equal 
force  when  an  extension  of  time  is  granted. 

In  the  special  findings  are  the  following  facts :  On  April 
3,  1893,  and  subsequently,  Adams  street  extended  north 
and  south  in  the  town,  or  city,  of  Montpelier,  Indiana,  from 
Water  street  to  Monroe  street.    On  said  date  the  ground  at 
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the  northeast  comer  of  said  Adams  and  Windsor  streets 
was  platted  and  subdivided,  together  with  others,  into  lots 
one  and  two  of  block  two,  in  Rhine's  first  addition,  and  lot 
one  in  Miller's  addition.  Each  lot  is  150  feet  long,  north 
and  south,  and  50  feet  wide,  ieast  and  west.  Said  lot  two, 
of  the  same  block  and  addition,  adjoins  said  last-mentioned 
lot  one  on  the  east.  Next  to  the  east  of  said  lot  two  is  an 
alley  fourteen  feet  in  width,  and  next  to  the  east  of  said 
alley  is  said  lot  one  in  Miller's  addition.  The  following  plat 
shows  the  size  and  relative  location  of  said  lots,  streets  and 
alley,  as  shown  by  the  assessment  roll  adopted  by  the  board 
of  trustees: 


^^^i^^Zt^ 


Said  board  of  trustees  in  all  things  complied  with  the 
statutes  with  reference  to  making  said  improvement,  con- 
tract and  assessment  against  the  property.  On  November 
22, 1894,  said  board  approved  the  report  of  said  committee. 
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and  approved  and  confirmed  the  several  assessments  set 
forth  in  said  engineer's  final  estimate  and  report  so  ap- 
proved by  said  committee,  and  thereupon  assessed  said  lot 
one,  block  two,  in  Rhine's  first  addition,  standing  in  the 
name  of  William  Twibell,  in  the  sum  of  $452.62,  on  account 
of  said  improvement  as  set  forth  therein.  To  secure  the 
privilege  of  paying  said  assessment  in  ten  equal,  annual 
instalments,  said  William  Twibell,  on  December  12,  1894, 
filed  with  the  clerk  of  said  town  his  written  waiver,  and,  in 
consideration  of  said  privilege  therein,  agreed  that  he  would 
make  no  objections  to  any  illegality  or  irregularity  as  to 
said  assessment,  and  would  pay  it  and  the  several  instal- 
ments thereof  with  interest  when  due,  which  said  waiver 
and  agreement  said  board  accepted  on  the  following  day. 
For  the  purpose  of  anticipating  the  collection  of  the  afore- 
said assessment,  and  others  similarly  deferred,  said  board, 
on  December  13,  1894,  adopted  an  ordinance  for  the  issu- 
ance of  bonds  to  the  amount  of  $14,946.73,  for  the  purpose 
of  raising  the  money  to  pay  for  said  improvement,  said 
bonds  to  be  issued  in  the  name  of  said  town  and  to  contain 
the  name  of  the  street  so  improved  and  to  be  payable  in  ten 
equal,  annual  instalments,  with  interest  at  six  per  cent,  pay- 
able semiannually.  Among  the  bonds  issued  in  pursuance 
thereof  was  bond  No.  9J  for  the  principal  sum  of  $234.94, 
and  also  bond  No.  9|  for  the  principal  sum  of  $500,  both 
of  which,  by  their  terms,  were  made  due  and  payable  June 
1,  1904,  to  bearer,  with  interest  at  six  per  cent  without  re- 
lief from  valuation  or  appraisement  laws,  said  interest  be- 
ing payable  semiannually,  as  evidenced  by  coupons  thereto 
attached.  Appellant,  George  W.  Close  is  the  owner  of  bond 
No.  9 J,  on  which  there  is  due  and  unpaid  the  total  sum  of 
$283.51,  and  appellant  Richard  D.  Bakrow  is  the  owner  of 
bond  No.  9f ,  on  which  there  is  due  and  unpaid  the  total 
sum  of  $389.41.  Appellees  Samuel  B.  and  Inez  C.  Twibell 
are  now  the  owners  of  said  lot  one,  block  two,  Rhine's  first 
addition.     Appellees  Harry  H.  and  Jeanette  Nill  are  the 
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owners  of  said  lot  two,  block  two,  Rhine's  first  addition. 
Appellees  Thomas  and  Margaret  A.  ShuU  are  the  owners 
of  said  lot  one  in  Miller's  addition.  Said  lot  one,  block 
two,  Rhine's  first  addition  is  worth  not  more  than  $300. 
More  than  ten  days  before  the  commencement  of  this  suit, 
appellants  served  on  each  of  the  appellees  written  notice 
of  the  aforesaid  assessment  and  the  delinquency  in  its  pay- 
ment, that  they  were  the  owners  respectively  of  said  bonds 
and  the  amounts  due  thereon,  and  therein  demanded  of  said 
appellees  that  they  immediately  pay  the  amount  of  said  as- 
sessment, with  interest,  to  the  city  treasurer. 

It  is  insisted  by  appellees  that  the  waiver  set  out  and 
alleged  in  appellants'  complaint  is  not  binding  upon  Sam- 
uel B.  and  Inez  C.  Twibell  and  Harry  H.  and  Jean- 

2.  ette  Nill,  either  as  heirs  or  grantees  of  William  Twi- 
bell, deceased,  for  the  reason  that  the  complaint  does 

not  seek  a  personal  judgment  against  the  parties,  and  that 
such  waiver  is  not  the  foundation  of  the  suit.  The  suit  is 
founded  upon  the  assessments  so  made,  and  the  bonds  in 
payment  therefor,  which  are  a  lien  upon  the  lots  owned  by 
the  heirs  and  grantees  of  William  Twibell,  he  having  waived 
any  and  all  defenses  of  any  illegality  or  irregularity  as  to 
the  proceedings,  as  required  by  the  statute,  and  having 
taken   the   benefit   of   the   ten-year   payment   plan. 

3.  While  it  is  true  it  is  not  sought  in  this  suit  to  obtain  a 
personal  judgment  against  appellees,  yet  it  is  also 

true  that  when  William  Twibell,  deceased,  waived  all  de- 
fense of  any  illegality  or  irregularity  as  to  the  proceedings, 
he  thereby  waived  it  for  his  heirs  and  grantees,  and  it  is 
therefore  binding  upon  them.  Richcreek  v.  Moorman 
(1896),  14  Ind.  App.  370;  Edward  C.  Jones  Co.  v.  Perry 
(1901),  26  Ind.  App.  554;  Dunkirk  Land  Co.  v.  Zehner 
(1905),  35  Ind.  App.  694;  Scott  v.  Hayes  (1904),  162  Ind. 
548. 

As  to  appellees  ShuU  and  Shull,  no  waiver  was  filed.    By 
speeial  finding  number  three,  the  court  found  that  thirty-six 
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feet  of  the  west  side  of  lot  one,  block  two,  in  Miller's  addi- 
tion to  the  city  of  Montpelier,  is  within  a  distance  of  150 
feet  of  Adams  street,  being  the  street  upon  which  the  im- 
provement was  made,  and  being  between  said  Water  street 
and  Windsor  street  in  said  city. 

Appellees  contend,  however,  that  the  assessment  roll  upon 

final  estimate  did  not  sufficiently  describe  or  identify  the 

real  estate  which  this  lien  is  sought  to  be  enforced 

4.  against,  and  for  that  reason  the  assessment  is  void. 
The  special  findings  show  that  the  assessment  roll, 

upon  the  final  estimate  adopted  by  the  board  of  trustees, 
sufficiently  describes  the  property  so  that  a  surveyor  could 
find  and  establish  the  boundaries  thereof.  Cleveland,  etc., 
R.  Co.  V.  O'Brien  (1900),  24  Ind.  App.  547;  Becker  v. 
Baltimore,  etc.,  B.  Co.  (1897),  17  Ind.  App.  324. 

The  findings  also  show  that  the  land  lying  immediately 

upon  and  adjacent  to  the  line  of  improvement,  back  100 

feet,  is  insufficient  to  satisfy  the  assessment  so  made. 

5.  Section  4290  Bums  1901,  Acts  1889  p.  237,  §3,  pro- 
vides "that  where  such  land  is  subdivided  or  platted 

the  land  lying  immediately  upon  and  adjacent  to  the  line 
of  the  improvement  and  extending  back  fifty  feet  shall  be 
primarily  liable  to  and  for  the  whole  cost  of  the  improve- 
ment, and,  should  that  prove  insufficient  to  pay  such  cost, 
then  the  second  parcel  and  other  parcels  in  their  order  to 
the  rear  parcel  of  said  one  hundred  and  fifty  feet  shall  be 
liable  in  their  order.*'  Yoris  v.  Pittsburg  Plate  Olass  Co. 
(1904),  163  Ind.  599. 

In  1  Page  &  Jones,  Taxation  by  Assessment  §622,  it  is 

said:    **The  term  'adjacent'  as  ordinarily  used  means  that 

the  property  is  near  the  improvement  so  as  to  be  af- 

6.  fected  thereby  and  so  as  to  enjoy  the  use  thereof,  but 
not   necessarily   touching   such   improvement.      Ac- 
cordingly, it  is  possible  that  land  which  is  separated  from 
an   improvement   by   intervening  land   may   be   adjacent. 
Thus,  where  an  intervening  strip  of  land  two  feet  in  width 
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separated  a  tract  of  land  from  a  street,  such  tract  was 
nevertheless  held  to  be  adjacent  to  such  street."  Town  of 
Woodruff  Place  v.  Raschig  (1897),  147  Ind.  517. 

While  the  holding  in  the  case  of  City  of  Frankfort  v. 
State,  ex  rcL  (1891),  128  Ind.  438,  seems  to  be  in  conflict 
with  the  views  herein  expressed  as  to  the  right  to  subject 
land  beyond  a  public  highway  from  the  improvement  and 
within  the  150-foot  distance  therefrom,  in  that  case  it  ap- 
plied to  unplatted  land,  and  has  been  so  construed  in  1 
Page  &  Jones,  Taxation  by  Assessment  §629,  where  it  is 
said:  ** Statutes  restricting  the  depth  to  which  property 
can  be  assessed  often  apply  only  to  unplatted  land.  Under 
such  a  statute  a  highway  cannot  be  assessed,  nor  can  land 
separated  from  the  improvement  by  a  highway,  be  assessed." 
In  support  thereof  they  cite  City  of  Frankfort  v.  State,  ex 
rel,,  supra. 

In  this  case  we  are  dealing  with  platted  and  subdivided 
land.  There  is  no  authority  to  which  we  have  been  referred, 
nor  can  we  find  any  which  relieves  the  land  from  assess- 
ment within  the  distance  prescribed  by  statute  when 
platted  and  subdivided.  This  is  true  whether  or  not  a  high- 
way runs  through  the  land  so  designated  to  which  the  as- 
sessment attaches.  The  statute  makes  no  exceptions,  and 
we  are  without  authority  to  do  so. 

The  court  erred  in  its  conclusion  of  law.  Judgment  is 
reversed,  with  instructions  to  the  trial  court  to  restate  its 
conclusion  of  law  in  this  cause  in  favor  of  the  appellants. 
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Bessire  &  Co.  V.  Corn  Products  Manufacturing 

Company. 

I  No.  7,178.     Filed  March  10,  1911.] 

1.  Appeal. — Briefs, — Omissions  by  Appellant. — Supply  by  Appellee. 
— ^Where  apiMjllaiit's  brief  omits,  but  apiwllee's  brief  supplies,  tlio 
necessary  parts  of  the  record  for  the  cousideratioa  of  the  ques- 
tions sought  to  be  presented,  such  questions  wiil  be  considered, 
p.  302. 

2.  Pleading. — Answer. — Partial. — A  partial  answer  addressed  to 
an  entire  complaint  is  bad.    p.  302. 

3.  l*LEADiNo. — Set-Off. — Admissions. — ^A  plea  of  set-oiT  for  an 
amount  alleged  to  be  due  to  the  defendant  under  the  contract 
sued  upon,  admits  the  execution  of  such  contract,    p.  303. 

4.  Contracts. — Restraint  of  Trade. — Trusts. — Answer. — An  answer 
purporting  to  show  that  the  contract  sued  upon  constitutes  a 
trust  and  combination  in  restraint  of  trade,  must  allege  that 
such  contract  is  unlawful,    p.  303. 

5.  Contracts. — Restraint  of  Trade. — Trusts.  —  Ansicer. — An  an- 
swer that  the  plaintiff's  predecessor,  at  the  time  of  the  execu- 
tion of  the  contract  sued  upon,  was  a  combination  formed  for  the 
purpose  of  controlling  the  manufacture  and  the  sale  of  the  goods 
contracted  for,  and  that  the  plaintiff  purcliased  all  of  such 
predecessor's  property,  good-will  and  choses  in  action,  and  as- 
sumed all  its  business,  liabilities  and  contracts,  is  bad,  where  it 
is  not  alleged  that  the  plaintiff  is  a  trust  or  combination  in  re- 
straint of  trade,  or  that  such  purchase  was  for  an  unlawful  pur- 
pose,   p.  303. 

(J.  Contracts. — Sales. — Restraint  of  Trade. — Illegal  Conditions, — 
Rebates. — Consideration. — Where  a  contract  provides  that  if  the 
vendee  shall  buy  exclusively  from  the  vendor  for  a  certain  time 
such  vendor  will  give  to  the  vendee  a  rebate,  the  consideration 
for  the  rebate  is  the  agreement  for  exclusive  purchase,  and  if 
such  agreement  is  void  the  agreement  to  pay  the  rebate  is  un- 
supiwrted  by  any  consideration,  and  therefore  falls,    p.  303. 

7.  Contracts. — Unilateral. — Promise. — Performance. — A  proposal 
that  if  a  vendee  shall  purchase  from  the  vendor  all  of  the  ma- 
terials needed  during  the  year  1908,  the  vendor,  at  the  end  of 
such  year  will  give  the  vendee  a  certain  rebate,  constitutes  a 
contract  only  upon  performance  of  the  conditions  by  the  vendee, 
p.  303. 

8.  Contracts.— /?e6o*f?j?. — Validity.-^There  is  nothing  morally  nor 
legally  wrong  In  a  contract  to  pay  a  rebate,    p.  304. 
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9.  CoRTRACTS. — Breach. — Answer. — Monopolies. — An  answer,  in  an 
action  for  goods  sold  and  delivered  under  a  contract,  tliat  the 
plaiutiff  had  a  inonoix)ly  of  such  goods  and  that  the  defendant 
could  not  obtain  them  elsewhere,  Is  had.    p.  306. 

10.  Appeal. — Presentation  of  Questions. — Answers. — Averments. — 
The  absence  of  direct  and  specific  averments  in  an  answer  will 
not  prevent  its  consideration  on  appeal,  where  Its  purpose  clearly 
appears,    p.  307. 

11.  Contracts. — Actions  on. — Defenses. — Monopolies. — ^The  fact 
tbat  tbe  plaintiff  corporation  was  organized  and  is  acting  in  vio- 
lation of  the  state  and  federal  anti-trust  laws  constitutes  no  de- 
fense to  an  action  by  it  to  enforce  its  contracts  for  goods  sold 
and  delivered,  the  duty  of  enforcing  such  laws  l)eing  upon  the 
state  and  federal  prosecuting  officers,  unless  the  plaintiff  cannot 
establish  his  case  without  the  aid  of  the  Illegal  acts.    pp.  308, 309. 

12.  Monopolies. — Dissolution. — Contracts. — Ordinarily  the  validity 
of  a  combination  or  trust  can  be  determined  only  in  a  direct 
proceeding  instituted  by  the  state  or  federal  government  for 
that  purpose,  or  In  an  action  growing  out  of  the  contract  under 
which  the  alleged  monopoly  exists,    p.  308. 

Prom  Superior  Court  of  Marion  County  (75,706) ;  Yin- 
son  Carter,  Judge. 

Action  by  the  Com  Products  Manufacturing  Company 
against  Bessire  &  Co.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Pickens,  Cox  &  Kahn,  for  appellant. 
W.  H.  H.  MiUer,  C.  C.  Shirley  and  Samuel  D,  Miller,  for 
appellee. 

Adams,  J. — ^Appellee,  a  corporation,  brought  this  action 
against  appellant,  also  a  corporation,  to  recover  for  goods 
sold  to  and  appropriated  by  appellant.  The  complaint  is 
in  two  paragraphs.  The  first  paragraph  is  based  on  an 
order  and  confirmation  in  writing,  setting  out  the  terms  of 
the  contract  of  sale.  The  original  order  called  for  180  bar- 
rels of  glucose,  120  barrels  of  which  were  shipped  and  paid 
for  according  to  contract,  and  this  action  is  to  recover  for 
the  remaining  sixty  barrels  shipped  pursuant  to  said  order 
on  January  8, 1908. 
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The  second  paragraph  is  upon  a  common  count  for  goods 
sold  and  delivered.  A  bill  of  particulars  is  filed  therewith, 
showing  the  sum  of  $918.06  to  be  due  to  appellee,  which 
amount  is  alleged  to  be  unpaid. 

Appellant  answered  in  four  paragraphs.  The  first  ad- 
mits the  purchase  of  the  goods  as  averred  in  the  complaint, 
but  alleges  that  on  November  14,  1906,  the  Glucose  Sugar 
Refining  Company  submitted  to  appellant  a  proposition  in 
writing  (setting  it  out),  wherein  it  was  announced  that  if 
appellant  and  its  successors  would  continue  to  buy,  from 
said  company  or  its  successors,  all  the  glucose  and  grape 
sugar  required  for  its  establishment  during  the  remainder 
of  the  year  1906  and  the  entire  year  of  1907  the  Glucose 
Sugar  Refining  Company  would  pay  an  amount  equal  to 
ten  cents  per  hundred  pounds  on  all  shipments  of  said 
products  **  which  shall  have  been  made  by  this  company 
from  July  1,  1906,  to  December  31,  1906,  and  paid  for  by 
you.*' 

It  is  further  averred  that  appellant  accepted  said  propo- 
sition and  conformed  thereto  in  all  its  dealings  with  said 
Glucose  Sugar  Refining  Company;  that  afterwards  said 
company  sold  its  entire  business  to  appellee;  that  appel- 
lant continued  to  purchase  from  appellee  all  the  glucose 
and  grape  sugar  required  by  it  in  its  business;  that  there- 
after on  December  24,  1907,  appellee  confirmed  the  projK)- 
sition  offered  by  its  predecessor  and  extended  it  for  another 
year  under  the  same  terms,  except  that  the  number  of  cents 
**per  hundred  pounds'*  was  left  bUnk;  that  on  January 
23,  1908,  appellant  was  informed  by  appellee  that  the 
amount  to  be  paid  would  be  **  fifteen  cents  per  hundred 
pounds"  on  the  goods  named;  that  all  of  the  glucose  and 
grape  sugar  purchased  by  appellant  was  purchased  from 
appellee,  under  the  contract,  and  constituted  its  acceptance 
of  the  proposition;  that  during  the  year  1907  appellant 
purchased  from  appellee^  under  and  pursuant  to  said  con- 
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tract,  438,672  pounds  of  glucose  and  grape  sugar,  and  that 
appellant  is  entitled  to  receive  fifteen  cents  per  hundred 
pounds,  or  the  sum  of  $658,  for  which  appellant  asks  judg- 
ment, and  asks  that  the  amount  he  set  off  and  recouped 
against  any  amount  that  may  he  found  due  to  appellee. 

The  second  paragraph  of  amended  answer  alleges  that 
appellee  is  a  combination  and  conspiracy  in  restraint  of 
trade  and  commerce  between  the  states,  being  an  organiza- 
tion formed  to  monopolize  and  control  the  manufacture, 
sale  and  trade  in  glucose  and  grape  sugar  within  the 
United  States,  and  is  an  illegal  organization  operating  in 
violation  of  law;  that  appellee  sold  to  appellant  the  goods 
sned  for  at  an  exorbitant  price,  the  latter  being  compelled 
to  bay  from  appellee;  that  appellant  is  a  large  consumer 
of  such  goods,  and  at  the  time  of  the  purchase  of  the  goods 
could  not  do  otherwise  than  to  make  trade  arrangements 
with  appellee,  setting  out  propositions  as  in  the  first  para- 
graph; that  the  contract  formed  by  said  propositions  and 
their  acceptance  is  unlawful  and  in  restraint  of  trade,  and 
all  the  goods  sued  for  in  this  action  were  purchased  under 
and  pursuant  thereto,  and  not  otherwise. 

The  third  paragraph  of  said  answer  alleges  that  appel- 
lee is  a  trust,  a  combination  and  conspiracy,  organized  to 
monopolize  the  manufacture  and  sale  of,  and  trade  in, 
glucose  and  grape  sugar  in  the  United  States,  in  violation 
of  the  laws  of  the  State  of  Indiana  and  of  the  United 
States,  and  has  no  legal  capacity  to  sue. 

The  fourth  paragraph  of  answer  alleges  that  appellee  is 
an  unlawful  combination  of  the  Glucose  Sugar  Refining 
Company  and  a  number  of  other  firms  and  corporations, 
naming  them,  which,  before  the  formation  of  appellee  trust, 
were  independent  and  competing  manufacturing  concerns, 
ii'^ufacturing  the  goods  sued  for  in  the  complaint;  that 
Ae  times,  places  and  steps  of  the  organization  and  combina- 
tion of  said  independent  companies  into  appellee  corpora- 
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tion  are  unknown  to  the  appellant,  and  such  information 
is  in  the  possession  of  appellee  and  secretly  guarded  by  it 
and  prevented  from  becoming  public. 

With  said  paragraph  of  answer  are  filed  a  number 
of  interrogatories,  the  purpose  and  object  being  to  trace 
the  formation  of  appellee  company  back  to  constituent  com- 
panies, operated  independently. 

The  court  sustained  the  motion  to  strike  out  the  inter- 
rogatories, and  also  sustained  the  demurrers  to  each  para- 
graph of  answer,  to  which  appellant  excepted;  and,  refus- 
ing to  plead  further,  the  court  rendered  judgment  in  favor 
of  appellee. 

These  rulings  are  separately  assigned  as  error  and  are 
relied  upon  for  reversal. 

It  is  insisted  by  appellee  that  no  question  is  presented 

in  this  court,  on  account  of  the  failure  of  appellant  to  set 

out  in  its  brief  the  answers  and  demurrers,  or  the 

1.  substance  thereof,  as  provided  by  the  fifth  clause  of 
rule  twenty-two  of  this  court.    It  has  been  held  that 

the  purpose  of  the  rule  is  to  relieve  the  court  of  the  labor 
of  searching  the  record  to  ascertain  the  errors  relied  upon, 
but  that  the  rule  is  satisfied  if,  by  the  joint  act  of  the  parties, 
it  has  been  substantially  complied  with. 

In  this  case  the  brief  of  appellee  has  supplied  that  part 
of  the  record  omitted  from  the  brief  of  appellant,  so  that 
the  omissions,  will  be  disregarded,  and  the  questions  raised 
will  be  considered.  Roberts  v.  Fort  Wayne  Oas  Co.  (1907), 
40  Ind.  App.  528 ;  Chicago,  etc,  R.  Co.  v.  Wysor  Land  Co. 
(1904),  163  Ind.  288;  Tipton  Light,  etc.,  Co.  v.  Dean 
(1905),  164  Ind.  533;  Chicago,  etc.,  R.  Co.  v.  Walton 
(1905),  165  Ind.  642. 

The  theory  upon  which  the  first  paragraph  of  answer  is 
drawn  is  not  clear.  It  purports  to  answer  the  whole  com- 
plaint, and  as  such  is  insufficient.     If  it  is  filed  as 

2.  an  answer  of  set-oflf,  there  can  be  no  denial  of  the 
contract  of  purchase,  for  it  is  admitted  by  the  an- 
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swer.    If  it  seeks  to  set  up  as  a  defense  that  appellee 

3.  is  a  trust  and  combination  in  restraint  of  trade,  there 
is  no   averment   of   its   unlawful   character.     It   is 

4.  averred  that  the  Glucose  Sugar  Refining  Company 
was  at  the  time  the  first  communication  was  received 
a  combination  and  organization  embodying  all  the 

5.  glucose  manufacturing  companies  and  plants  in  the 
United  States,  being  formed  for  the  purpose  of  con- 
trolling the  manufacture  thereof  and  the  market  therefor, 
and  that  in  the  year  1907  appellee  purchased  all  the  prop- 
erties, rights,  good-will  and  choses  in  action  belonging  to 
said  Glucose  Sugar  Refining  Company,  and  took  over  all 
of  its  business,  assumed  all  of  its  liabilities,  and  agreed  to 
cany  out  its  contracts.  But  there  is  no  averment  in  this 
paragraph  that  the  appellee  was  a  trust  or  combination  in 
restraint  of  trade,  or  that  the  purchase  of  the  properties 
of  the  Glucose  Sugar  Refining  Company  was  made  for  any 
unlawful  purpose. 

It  is  suggested  by  appellant's  counsel  that  the  agreement 

to  pay  the  rebate  is  lawful,  but  the  conditions  attached  are 

unlawful,   and  that   the   rebate   should  be   allowed 

6.  on  the  goods  purchased,   without  requiring  appel- 
lant to  continue  purchasing  from  appellee  for  an- 
other year  before  receiving  payment. 

The  infirmity  of  this  contention  lies  in  the  fact  that  the 
condition  represents  the  consideration  for  the  promise,  and, 

if  the  condition  is  illegal,  the  promise  supported  by  it  also 

fails. 

The  leading  inquiry,  however,  raised  by  the  first  para- 
graph of  answer  is :  Does  the  oflfer  of  appellee  and  the  ac- 
ceptance by  appellant,   as  set  out,   constitute   any 

7.  agreements     Divested  of  expressions  of  good- will, 
the  proposition  is  that  a  certain  per  cent,  to  be  there- 
after determined,  computed  on  the  total  value  of  the  goods 
purchased  by  appellant  for  the  year  1907,  will  be  paid  by 
appellee  as  a  rebate  out  of  the  profits  for  the  year  1907, 
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after  the  elose  of  the  year  1908,  on  condition  that  appellant 
continue  to  purchase  and  pay  for  the  entire  supply  of  glu- 
cose and  grape  sugar  used  in  its  establishment  during  the 
year  1908.  We  do  not  find  in  this  proposition  any  element 
of  mutuality,  which  is  an  indispensable  part  of  an  agree- 
ment. It  could  not  be  enforced  against  appellant,  and  it 
was  the  privilege  of  appellant  to  abandon  the  proposal  at 
any  time  and  purchase  goods  elsewhere.  Nor  could  the 
proposition  1)e  enforced  against  appellee  until  full  per- 
formance is  shown.  It  simply  remains  an  open  offer,  until, 
by  performance  of  its  terms,  appellee  became  bound  to  pay 
the  rebate  agreed  upon. 

It  is  averred  that  appellant  continued  to  purchase  from 
plaintiff  all  of  the  glucose  and  grape  sugar  required  in  the 
conduct  of  its  business  until  the  time  of  the  bringing  of 
this  action,  which  is  shown  to  have  been  in  March,  1908. 
As  the  terms  of  the  proposition  required  appellant  to  con- 
tinue to  purchase  during  the  entire  year  1908,  it  affirma- 
tively appears  that  no  right  to  recover  the  rebate  is  shown 
in  this'  answer. 

There  is  nothing  legally  nor  moraUy  wrong  in  a  promise 

to  pay  a  rebate.    The  Supreme  Court  of  our  own  State  has 

held  in  the  case  of  Cleveland,  etc.,  B.  Co.  v.  Closser 

8.  (1890),  126  Ind.  348,  9  L.  R.  A.  754,  22  Am.  St.  593, 
that,  even  in  the  case  of  a  common  carrier,  an  agree- 
ment to  pay  a  rebate  is  not  illegal  at  common  law.  A  case 
in  point  is  Dennehy  v.  McNulty  (1898),  86  Fed.  825,  30  C. 
C.  A.  422,  41  L.  R.  A.  609,  in  which  case  the  court  said: 
''In  substance,  the  instrument  promises  that,  'subject  to 
the  conditions  named,*  and  'for  the  purpose  of  securing  the 
continuous  patronage'  of  the  purchaser  as  payee  thereof, 
the  Distilling  and  Cattle-Feeding  Company  will,  in  six 
months  after  date,  pay  to  the  purchaser  the  amount  named, 
'being  a  rebate  of  7  (or  5)  cents  per  proof  gallon'  on  a 
purchase  that  day  made,  and  to  be  'valid  and  payable  only 
on  condition'  that  the  purchaser  named,  his  successors  and 
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assigns,  from  date  of  the  voucher  to  the  time  of  payment, 
'shall  have  bought  their  supply  of  such  goods  as  are  pro- 
duced' by  the  promisor  corporation  'exclusively  from  one 
or  more  dealers  named  on  the  back,'  and  'shall  also  have 
sabscribed  to  the  certificate  on  the  back.'  The  terms  are  un- 
equivocal that  the  promise  was  not  to  bind  the  corpora- 
tion unless  the  promisee  performed  the  acts  stated.  In 
other  words,  the  obligations  of  the  contract  are  dependent 
upon  a  condition  precedent ;  and  there  can  be  no  default  by 
the  promisor  without  performance  of  the  condition,  unless 
waived  or  excused  by  acts  or  conduct  on  the  part  of  the 
promisor." 

The  case  of  United  States  v.  Oreenhut  (1892),  51  Fed. 
213,  was  for  habeas  corpus  on  behalf  of  a  prisoner  indicted 
for  yiolation  of  the  Sherman  anti-trust  act,  the  charge  being 
that  defendants,  in  pursuance  of  a  combination  to  restrain 
trade,  sold  their  product  to  dealers  under  an  agreement 
wherein  the  dealers  were  promised  a  rebate  under  condi- 
tions similar  to  those  set  out  in  the  answer  in  this  case. 
The  conditions  in  that  case,  however,  required  the  pur- 
chasers not  only  to  buy  from  the  trust,  but  also  fixed  the 
price  at  which  the  goods  must  be  sold  by  them.  The 
indictment  was  held  to  charge  no  crime,  in  that  no  contract 
is  shown.  The  court  said:  ** During  that  period  they 
bought  such  products  only  from  certain  named  dealers  in 
a  limited  number  of  states,  and  sold  only  at  prices  fixed  by 
the  defendants ;  but  they  did  so  only  because  they  chose  to, 
—because  the  offer  of  a  rebate  to  purchasers  who  would 
thug  conduct  their  business  was  inducement  operating  upon 
their  self-interest.  No  obligation  of  any  kind  constrained 
them  80  to  do ;  during  that  entire  period,  certainly,  no  con- 
tract restrained  them,  for  there  was  no  contract  in  existence. 
They  were  entirely  free  to  buy  from  whom  they  pleased 
aud  to  sell  at  any  price  they  chose.  The  statute  does  not 
prohibit  the  offering  of  special  inducements  to  such  pur- 
VoL.  47—30 
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chasers  as  shall  make  all  their  purchases  from  a  single  con- 
cern, and  shall  sell  only  at  the  prices  fixed  by  it,  even 
though  those  inducements  be  so  favorable  as  to  accompliah 
their  object.  It  is  not  the  actual  restraint  of  trade  (if  such 
be  restraint  of  trade)  that  is  made  illegal  by  the  statute, 
but  the  making  of  a  contract  in  restraint  of  trade,  of  a  con- 
tract which  restrains  or  is  intended  to  restrain  trade.  It  is 
difficult  to  understand  upon  what  principle  it  can  be  con- 
tended that  trade  is  restrained  by  a  contract,  when  no  con- 
tract exists."  The  same  indictment  was  considered  in  the 
cases  of  In  re  Coming  (1892),  51  Fed.  205,  and  In  re 
Orecne  (1892),  52  Fed.  104,  and  the  same  conclusion 
reached. 

It  is  also  averred  in  the  first  paragraph  of  answer  that, 
at  the  time  said  purchases  were  made,  the  appellee  had  a 
monopoly  of  the  manufacture  of  the  goods  pur- 
9.  chased,  and  defendant  could  not  secure  them  else- 
where. This  averment  does  not  render  the  paragraph 
sufficient.  A  similar  claim  was  made  in  Dennehy  v.  Mc- 
Nulty,  supra,  and  upon  this  point  the  court  said:  **At  the 
utmost,  the  circumstances  here  assumed  show  an  urgent 
need  for  the  goods  to  keep  up  their  stock  and  continue  in 
trade,  and  to  that  end  a  business  necessity  to  make  their 
purchases  from  the  illegal  combination,  because  it  so  far 
controlled  the  market  that  they  had  reason  to  fear  dis- 
astrous results  if  supplies  were  sought  elsewhere.  How- 
ever urgent  this  need  may  have  seemed  for  preservation 
of  business  interests,  it  cannot  operate  to  change  the  pay- 
ment made  upon  such  purchases  from  the  voluntary  charac- 
ter impressed  by  the  contract  into  the  involuntary  payment 
which  may  be  reclaimed.  Emery  v.  City  of  Lowell  [1879], 
127  Mass.  138,  140;  Custin  v.  City  of  Viroqua  [1886],  67 
Wis.  314,  320,  30  N.  W.  515,  and  cases  cited;  6  Am.  and 
Eng.  Ency.  Law  71.  As  the  purchaser  elected  to  take  the 
goods  upon  the  terms  fixed,  and  with  all  the  circumstances 
in  mind,  his  rights  must  be  measured  by  the  contract,  and 


NOVEMBER  TERM,  1910.  307 

Bessire  &  Co.  17.  Corn  Products  Mfg.  Co.— 47  Ind.  App.  298. 

not  by  the  motives  which  influenced  either  party  to  enter 
into  it.'' 

The  second  paragraph  of  answer  alleges  that  appellee  is 
a  combination  and  conspiracy  in  restraint  of  trade  and 
commerce  between  the  states,  formed  to  monopolize  and 
control  the  manufacture  and  sale  of  glucose  and  grape 
sugar;  that  the  contract  for  the  sale  of  the  goods  in  suit 
is  void,  and  therefore  no  liability  arose  thereon. 

The  third  paragraph  characterizes  appellee,  as  in  the 
second,  and  alleges  that  the  conspiracy  was  to  monopolize 
the  trade  in  its  product  in  violation  of  the  anti-trust  laws 
of  the  United  States  and  the  State  of  Indiana,  and  that 
it  has  no  legal  capacity  to  sue.  The  fourth  paragraph  is 
substantially  the  same  as  the  third,  except  that  the  names 
of  the  constituent  companies  are  set  out. 

The  sufficiency  of  each  paragraph  is  questioned  by  de- 
murrer for  want  of  facts  to  constitute  a  cause  of  defense. 
While  in  each  paragraph  of  answer  there  seems  to  be 

10.  a  notable  absence  of  direct  and  specific  averments, 
the  purpose  of  the  answers  clearly  appears,  and  the 
questions  presented  will  be  considered. 

Appellant  has  invoked  the  common  law,  the  anti-trust 
law  of  Indiana,  and  the  federal  act  of  July  2,  1890,  known 
as  the  Sherman  law,  in  support  of  the  illegality  of  the  con- 
tract and  sale  forming  the  basis  of  this  action.  For  the 
purposes  of  this  opinion  it  may  be  assumed  that  appellee 
is  a  trust  and  combination  in  restraint  of  trade,  existing 
in  violation  of  the  common  law,  and  of  the  federal  and 
state  laws.  The  answers  under  consideration  do  not  dispute 
the  indebtedness  shown  by  the  complaint,  or  that  it  is  justly 
due  and  unpaid,  but,  as  a  defense,  say  that  appellee  is  a 
trust  and  combination  in  restraint  of  trade,  and  by  reason 
thereof  appellant  is  relieved  from  the  payment  of  a  debt 
which  would  otherwise  be  collectible. 

The  inquiry  first  arises:  Has  appellant,  in  the  absence 
of  an  express  statute  aiithorizing  such  a  defense,  a  right, 
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in  a  collateral  proceeding,  to  question  the  legality 

11.  of  appellee,  or,  can  the  l^al  status  of  appellee  be 
determined  in  any  bat  a  direct  proceeding  brought 

for  that  purpose  t 

The  duty  of  enforcing  the  anti-trust  laws  of  the  State 
of  Indiana  is  enjoined  upon  the  Attorney-General  and  the 
prosecuting  attorneys.  There  is  no  provision  in  the  anti- 
trust acts  of  this  State  which  authorizes  a  defense  such  as 
that  interposed  by  appellant  in  this  case.  Nor  has  there 
been  any  construction  of  these  anti-trust  acts  by  the  Su- 
preme Court  or  this  court.  We  must  therefore  look  to  the 
decisions  of  other  states  and  the  decisions  of  the  federal 
courts. 

In  the  case  of  LaPayette  Bridge  Co.  v.  City  of  Streator 
(1900),  105  Fed.  729,  the  court  said:  **The  defendant  is, 
in  this  suit,  attempting  to  avail  itself  in  a  collateral  pro- 
ceeding of  a  defense  based  on  a  fact  which  should  be  de- 
termined in  a  direct  proceeding.  In  other  words,  before 
a  defendant  can  evade  the  pa3rment  of  the  purchase  price 
of  commodities,  actually  received,  on  the  ground  that  the 
seller  is  a  trust  or  combination  in  restraint  of  trade,  in  con- 
travention of  the  statute,  there  should  be  an  adjudication 
of  a  competent  tribunal,  in  a  direct  action  instituted 
for  that  purpose,  determining  that  such  seller  is  a  trust  or 
combination  in  the  sense  contemplated  by  the  statute.'* 

The  general  rule  is  that  the  validity  of  a  combination 
or  trust  should  be   determined  in  a   direct  action  insti- 
tuted for  the  purpose,  or  in  actions  growing  out  of 

12.  or  connected  with  the  unlawful  contract  under  which 
such  trust  or  combination  exists.    Noyes,  Intercorpo- 
rate   Relations    §369;    Olmstead    v.    Distilling,    etc,    Co. 
(1895),  73  Fed.  44;  Camors-McConneU  Co.  v.  McConnell 
(1905),  140  Fed.  412. 

The  rule  to  be  applied  in  determining  the  independent 
character  of  an  obligation  held  by  an  unlawful  combina- 
tion is  stated  with  clearness  in  the  case  of  In  re  The  Charles 
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E,  WiswaU  (1898),  86  Fed.  674,  30  C.  C.  A.  339,  in  which 
it  is  said:  '^The  test,  whether  a  demand  connected  with 
an  illegal  transaction  is  capable  of  being  enforced  at  law, 
is  whether  the  plaintiff  requires  the  aid  of  the  illegal  trans- 
action to  establish  his  case.  If  he  cannot  open  his  case, 
without  showing  that  he  has  broken  the  law,  a  court  will 
not  assist  him.  But  if  he  does  not  claim  through  the  me- 
dium of  the  illegal  transaction,  but  upon  a  new  contract 
bottomed  on  independent  consideration,  he  may  recover." 

It  follows,  that  where  the  sale  is  in  noway  connected  with 

the  illegal  character  of  the  selling  corporation,  but  one  made 

in  the  regular  course  of  business,  resting  upon  a 

11.  valid  and  independent  consideration,  it  is  no  de- 
fense to  an  action  for  the  goods  sold  that  the  plain- 
tiff is  an  unlawful  combination,  since  the  sale  is  collateral 
to  the  illegality  of  the  combination.  Connolly  v.  Union 
8ewer  Pipe  Co.  (1902),  184  U.  S.  540,  22  Sup.  Ct.  431,  46 
L.  Ed.  679 ;  National  Distilling  Co.  v.  Cream  City  Import- 
ing Co.  (1893),  86  Wis.  352,  56  N.  W.  864,  39  Am.  St.  902; 
Ckattanooga  Foundry  Pipe  Works  v.  City  of  Atlanta 
(1906),  203  U.  S.  390,  27  Sup.  Ct.  65,  51  L.  Ed.  241;  Will- 
iston,  Sales  p.  1132;  Hadley  Dean  Plate  Glass  Co.  v.  High- 
knd  Glass  Co.  (1906),  143  Fed.  242,  74  C.  C.  A.  462;  Penn- 
sylvania Co.  V.  Bay  (1905),  138  Fed.  203;  Metcalf  v.  Amer- 
ican School  Fum.  Co.  (1903),  122  Fed.  115;  Barton  v. 
^ulvane  (1898),  59  Kan.  313,  52  Pac.  883;  Cooke,  Com- 
binations (2d  ed.)  §169;  2  Eddy,  Combinations  §1216; 
Harrison  v.  Olucose  Sugar  Refining  Co.  (1902),  116  Fed. 
304,  53  C.  C.  A.  484,  59  L.  R.  A.  915. 

In  the  leading  case  of  Connolly  v.  Union  Sewer  Pipe  Co., 
^pra,  the  questions  arising  on  this  appeal  were  considered 
at  length,  the  opinion  of  the  court  being  delivered  by  Mr. 
tfnstice  Harlan.  The  holding  is  that  a  defense  of  the  char- 
i^er  here  interposed  is  not  good  under  either  the 
eommon  law  or  the  Sherman  anti-trust  law.  And  for  the 
^ine  reasons  we  may  add  that  the  defense  is  not  good  under 
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the  Indiana  anti-trust  laws.  The  United  States  Supreme 
Court  approves  the  rule  announced  in  the  case  of  Dennehy 
V.  McNulty,  supra,  by  quoting  the  following  statement: 
''In  the  case  of  an  injurious  combination  of  the  nature  as- 
serted here,  the  remedy  is  by  well-recognized  and  direct 
proceedings;  but  one  who  voluntarily  and  knowingly  deals 
with  the  parties  so  combined  cannot,  on  the  one  hand,  take 
the  benefit  of  his  bargain,  and,  on  the  other,  have  a  right 
of  action  against  the  seller  for  the  money  paid,  or  any  part 
of  it,  either  upon  the  ground  that  the  combination  was  il- 
legal, or  that  its  prices  were  unreasonable." 

Referring  to  the  facts  in  the  case  of  Connolly  v.  Union 
Sewer  Pipe  Co.,  supra,  at  page  551  the  court  said:  **The 
buyer  could  not  refuse  to  comply  with  his  contract  of  pur- 
chase upon  the  ground  that  the  seller  was  an  illegal  combin- 
ation which  might  be  restrained  or  suppressed  in  the  mode 
prescribed  by  the  act  of  congress;  for  congress  did  not  de- 
clare that  a  combination  illegally  formed  under  the  act  of 
1890  should  not,  in  the  conduct  of  its  business,  become  the 
owner  of  the  property  which  it  might  sell  to  whomsoever 
wished  to  buy  it.  So  that  there  is  no  necessary  legal  con- 
nection here  between  the  sale  of  pipe  to  the  defendants  by 
the  plaintiff  corporation  and  the  alleged  arangement  made 
by  it  with  other  corporations,  companies  and  firms.  The 
contracts  under  which  the  pipe  in  question  was  sold  were, 
as  already  said,  collateral  to  the  arrangement  for  the  com- 
bination referred  to,  and  this  is  not  an  action  to  enforce  the 
terms  of  such  arrangement.  That  combination  may  have 
been  illegal,  and  yet  the  sale  to  the  defendants  was  valid." 
Again  in  the  same  case  the  court  said:  '*If  the  act  of  con- 
gress .expressly  authorized  one  who  purchased  property 
from  a  combination  organized  in  violation  of  its  provisions, 
to  plead,  in  defense  of  a  suit  for  the  price,  the  illegal  char- 
acter of  the  combination,  that  would  present  an  entirely 
different  question.    But  the  act  contains  no  such  provision." 

In  the  case  of  National  Distilling  Co.  v.  Cream  City  Im- 
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porting  Co.,  supra,  which  was  an  action  to  recover  the  price 
of  goods  sold  and  delivered,  defendant  filed  an  answer  sim- 
ilar to  that  filed  in  this  case.  The  supreme  court  of  Wis- 
consin, in  pajssing  upon  the  sufiiciency  of  the  answer,  said : 
"The  first  defense  does  not  deny  any  allegation  of  the  com- 
plaint, but  the  substance  of  it  is  that  the  sale  and  delivery 
of  the  goods  in  question  to  the  defendant  was  void  as 
against  public  policy,  because  the  vendor  was  at  the  time 
a  member  of  an  unlawful  trust  or  combination  formed  to 
unlawfully  interfere  with  the  freedom  of  trade  and  com- 
merce, and  in  restraint  thereof,  and  to  accomplish  the  ends 
therein  set  forth.  •  •  •  Conceding,  for  the  purposes  of 
this  case,  that  the  trust  or  combination  in  question  may  be 
illegal,  and  its  members  may  be  restrained  from  carrying 
out  the  purposes  for  which  it  was  created  by  a  court  of 
equity  in  a  suit  on  behalf  of  the  public,  or  may  be  subject 
to  indictment  and  punishment,  there  is,  nevertheless,  no  al- 
legation showing  or  tending  to  show  that  the  contract  of 
sale  between  the  plaintiff  and  defendant  was  tainted  with 
any  illegality  or  was  contrary  to  public  policy.  The  argu- 
ment, if  any  the  case  admits  of,  is  that,  as  the  plaintiff  was 
a  member  of  the  so-called  'trust'  or  'combination,'  the  de- 
fendant might  voluntarily  purchase  the  goods  in  question 
of  it  at  an  agreed  price,  and  convert  them  to  its  own  use, 
and  be  justified  in  a  court  of  justice  in  its  refusal  to  pay 
the  plaintiff  for  them,  because  of  the  connection  of  the  ven- 
dor with  such  trust  or  combination.  The  plaintiff's  cause 
of  action  is  in  no  legal  sense  dependent  upon  or  affected  by 
the  alleged  illegality  of  the  trust  or  combination,  because 
the  illegality,  if  any,  is  entirely  collateral  to  the  transaction 

• 

in  question,  and  the  court  is  not  called  upon  in  this  action 
to  enforce  any  contract  tainted  with  illegality,  or  contrary 
to  public  policy.  The  mere  fact  that  the  plaintiff  is  a  mem- 
'^P  of  a  trust  or  combination  created  with  the  intent  and 
Ptupoees  set  forth  in  the  answer  will  not  disable  or  pre- 
vent it  in  law  from  selling  goods  within  or  affected  by  the 
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provisions  of  such  trust  or  combination,  and  recovering 
their  price  or  value.  It  does  not  appear  that  it  had  stipu- 
lated to  refrain  from  such  transactions.  A  contrary  doc- 
trine would  lead  to  most  startling  and  dangerous  conse- 
quences." 

The  supreme  court  of  Michigan  in  the  case  of  Intemor 
tional  Harvester  Co.  v.  Eaton  (1910),  127  N.  W.  (Mich.) 
695,  followed  the  principle  declared  in  the  foregoing  cases 
The  court  said:  ** Assuming,  as  contended,  that  the  allied 
combination  was  illegal  if  tested  by  the  principles  of  the 
common  law,  still  it  would  not  follow  that  the  defendant 
could  refuse  to  pay  for  goods  bought  by  him  under  special 
contract  with  plaintiff.  The  illegality  of  such  combination 
and  'trust'  would  not  prevent  the  plaintiff  corporation 
from  selling  goods  that  it  obtained  even  from  its  constituent 
companies  or  either  of  them.  It  could  pass  title  by  sale  to 
any  one  desiring  to  buy,  and  the  buyer  could  not  justify  a 
refusal  to  pay  for  what  he  bought  and  received  by  proving 
that  the  seller  had  previously,  in  the  prosecution  of  its  busi- 
ness, entered  into  an  illegal  combination  with  others  in 
reference  generally  to  the  sale  of  articles  or  products." 

In  the  State  of  Illinois,  section  six  of  the  anti-trust  act 
provides  that  the  purchaser  of  goods  from  an  unlawful  com- 
bination shall  not  be  liable  for  the  price  of  the  goods  so 
purchased,  and  may  plead  the  act  as  a  defense  to  any  ac- 
tion to  recover  such  price.  It  was  held,  however,  in  the 
case  of  Chicago  Wall  Paper  Mills  v.  General  Paper  Co. 
(1906),  147  Fed.  491,  78  C.  C.  A.  607,  that  the  Illinois 
statute  can  have  no  extraterritorial  effect,  and  where  the 
selling  combination  was  not  organized  under  the  laws  of 
the  State  of  Illinois  the  statute  cannot  be  pleaded  as  a  de- 
fense. In  that  case  the  general  principle  is  announced  that 
a  sale  of  merchandise  by  a  trust  or  monopoly,  organized 
in  violation  of  law,  either  state  or  federal,  is  not  illegal 
where  the  sale  is  collateral  and  bears  no  direct  relation  to 
the  unlawful  combination. 
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Appellant  urges  upon  our  consideration  the  case  of  Con- 
tinental Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co.  (1909), 
212  U.  S.  227,  29  Sup.  Ct.  280,  53  L.  Ed.  486,  wherein  the 
defendant  successfully  resisted  the  payment  of  a  large  claim 
in  favor  of  plaintiff,  upon  the  ground  that  the  latter  was  a 
combination  in  restraint  of  trade.  An  examination  of  the 
facts  in  that  case  will  at  once  disclose  that  a  case  is  pre- 
sented very  different  from  the  case  of  Connolly  v.  Union 
Sewer  Pipe  Co.,  supra.  A  striking  circumstance  is  that 
Mr.  Justice  Harlan  delivered  the  opinion  of  the  court  in 
both  cases,  and  in  distinguishing  the  latter  case  the  court 
said:  ''The  case  now  before  us  is  an  entirely  different  one. 
The  Continental  Wall  Paper  Company  seeks,  in  legal  effect, 
the  aid  of  the  court  to  enforce  a  contract  for  the  sale  and 
purchase  of  goods  which,  it  is  admitted  by  the  demurrer,  was 
in  fact  and  was  intended  by  the  parties  to  be  based  upon 
agreements  that  were  and  are  essential  parts  of  an  illegal 
scheme.  We  state  the  matter  in  this  way,  because  the  plain- 
tiff, by  its  demurrer,  admits,  for  the  purpose  of  this  case, 
the  truth  of  all  the  facts  alleged  in  the  third  defense.  It  is 
admitted  by  the  demurrer  to  that  defense  that  the  account 
sued  on  has  been  made  up  in  execution  of  the  agreement 
that  constituted  or  out  of  which  came  the  illegal  combina- 
tion formed  for  the  purpose  and  with  effect  of  both  restrain- 
ing and  monopolizing  trade  and  commerce  among  the  several 
states.  The  present  suit  is  not  based  upon  an  implied  con- 
tract of  the  defendant  company  to  pay  a  reasonable  price 
for  goods  that  it  purchased,  but  upon  agreements,  to  which 
both  the  plaintiff  and  the  defendant  were  parties,  and  pur- 
suant to  which  the  accounts  sued  on  were  made  out,  and 
which  had  for  their  object,  and  which  it  is  admitted  had 
directly  the  effect,  to  accomplish  the  illegal  ends  for  which 
the  Continental  Wall  Paper  Company  was  organized.  If 
judgment  be  given  for  the  plaintiff  the  result,  beyond  all 
question,  will  be  to  give  the  aid  of  the  court  in  making 
effective  the  illegal  agreements  that  constituted  the  for- 
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bidden  combination.  These  conditions  make  it  evident  that 
the  present  case  is  different  from  the  Connolly  case.  [Con- 
nolly V.  Union  Sewer  Pipe  Co,,  supra.] " 

The  more  recent  case  of  Boatman's  Bank  v.  Fritzlen 
(1909),  175  Fed.  183,  follows  the  principle  declared  in  the 
case  of  Connolly  v.  Union  Sewer  Pipe  Co,,  supra,  and  the 
cases  herein  cited.  Referring  to  the  case  of  Continental 
Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co.,  supra,  the  court 
said:  ''The  plaintiff  was  a  combination  formed  and  exist- 
ing in  violation  of  the  federal  anti-trust  act.  Defendant 
was  a  member  of  the  unlawful  combination.  The  contract  in 
that  case  was  declared  unlawful  and  nonenforceable  because 
brought  by  the  unlawful  combination  itself  against  a  mem- 
ber thereof  on  a  contract  growing  out  of  and  connected  with 
the  unlawful  association  of  the  defendant  with  the  plain- 
tiff." The  distinction  is  clear  when  measured  by  the  test 
herein  announced.  In  the  case  of  Continental  Wall  Paper 
Co.  V.  Louis  Voight  &  Sons  Co.,  supra,  plaintiff  could  not 
open  its  case  without  showing  that  it  had  broken  the  law, 
and  that  it  was  relying  upon  an  illegal  transaction  with  de- 
fendant as  constituting  its  right  to  recover.  In  the  case  at 
bar  there  is  no  intimation  that  appellant  was  a  part  of  the 
unlawful  combination,  or  that  the  purchase  of  the  goods  in 
suit  was  made  in  furtherance  of  an  unlawful  purpose. 
Whether  considered  as  interstate  commerce  or  as  governed 
by  the  laws  of  Indiana,  the  transaction  forming  the  basis 
of  this  suit  is  independent  of  any  illegal  design,  and,  in  the 
absence  of  an  express  statute  authorizing  a  defense  such  as 
here  interposed,  it  cannot,  in  reason  or  upon  authority,  be 
held  good.  There  was  no  error  in  sustaining  the  demurrers 
to  the  answers,  and  it  follows  that  there  was  no  error  in 
sustaining  the  motion  to  strike  out  the  interrogatories. 

The  judgment  is  affirmed. 
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United  States  Board  and  Paper  Company 

V.  Landers. 

[No.  6,1M4.    Filed  December  14,  1910.    Rehearing  denied  March  16, 

1911.] 

1.  Master  and  Sebvant. — Fellow  Servants. — Who  Arc. — Where 
employes  of  a  firm  engaged  in  the  manufacture  and  repair  of 
boilers  were  sent  to  the  plant  of  a  manufacturing  company  to 
reimir  its  boilers,  under  Instructions  to  do  what  was  necessary 
to  repair  such  boilers,  they  did  not  become  fellow  servants  of 
the  employes  of  the  manufacturing  comi)any  although  they 
worked  together,    p.  316. 

2.  Master  ajji>  Servant. — Fellow  Servants. — Who  are. — Test. — Em- 
ployes, to  be  fellow  servants,  must  be  servants  of  the  same  mas- 
ter; and  the  test  of  who  is  the  master  is  ordinarily  determined 
by  ascertaining  who  has  power  of  control  and  discharge,    p.  316. 

3.  Master  and  Servant. — Negligence. — Safe  Place. — Control  of 
Servant. — Where  a  boiler  repairer  entered  a  boiler  which  was 
connected  with  other  boilers,  and  the  steam  valve  was  safely  ad- 
justed when  he  entered,  the  valve  being  on  the  inside  of  the 
boiler,  and  there  was  no  evidence  that  the  company  or  its  serv- 
ants turned  the  valve,  a  verdict  in  such  repairer's  favor  for  dam- 
ages caused  by  e6cai)e  of  steam  into  the  l>oiler,  is  not  sustained. 
Gomstock  and  Hadley,  J J.y  dissent    p.  317. 

From  Rush  Circuit  Court  j  Elmer  J.  Bin  ford,  Special 
Judge. 

Action  by  Bartholomew  Landers  against  the  United  States 
Board  and  Paper  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

John  W.  Kern,  Watson,  Titsworth  &  Green  and  Henley, 
Matson  &  Gates,  for  appellant. 

Douglas  Morris,  Henry  N.  Spaan,  Joseph  B.  Keating  and 
Martin  M,  Hugg,  for  appellee. 

RoBY,  C.  J. — ^Appellee  recovered  judgment  in  the  trial 
court  for  $1,200  for  damages  caused  by  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  appellant. 
The  disposition  of  the  appeal  depends  (1)  upon  whether  the 
relation  of  master  and  servant  existed  between  the  parties. 
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or  whether  appellee  was  a  oommon  servant  with  api>ella]it'8 
employes,  and  (2)  whether  the  facts  are  sufficient  to  sustain 
the  finding  of  negligence  by  appellant. 

Appellee  was  in  the  employ  of  an  Indianapolis  firm  which 
made  and  repaired  boilers,  and  which  contracted  with  appel- 
lant to  repair  certain  boUers  at  its  plant  at  Carthage, 

1.  Indiana.    Appellee  and  another  workman  were  sent 
to  the  plant  to  do  the  work,  reported  to  the  chief  engi- 
neer, and  were  told  to  go  to  work  on  the  boilers  and  do  any- 
thing necessary  to  fix  them.    At  the  time  appellee  was  in- 
jured he  was  doing  this  work. 

The  test  by  which  appellant's  first  point  must  be  judged 

is    stated    by    the    text-writers    substantially    as    follows: 

Nearly  all  the  definitions  of  fellow  servants  given  in 

2.  the  books  make  it  essential  to  the  relation  that  they 
shall  be  servants  of  the  same  master.    The  general 

rule  is  that  the  servants  of  different  masters  are  not  deemed 
fellow  servants  within  the  meaning  of  the  rule  in  question, 
although  they  are  working  together  in  the  same  common 
employment  or  in  what  has  been  called  con-association. 
Mere  cooperation  or  community  of  labor  and  ultimate  pur- 
pose, is  not  enough  to  make  them  fellow  servants,  but  they 
must  all  be  under  the  control  and  direction  of  a  common 
master.  4  Thompson,  Negligence  (2d  ed.)  §4917;  Wood, 
Master  and  Serv.  §317. 

Appellee  was  not  under  the  control  of  appellant,  and  it 
had  no  authority  to  discharge  him.  He  was  in  the  employ 
of  the  Indianapolis  firm,  and  it  alone  could  discharge  him. 
Murray  v.  Dwight  (1900),  161  N.  Y.  301,  305,  55  N.  E.  901, 
48  L.  R.  A.  673;  Wabash,  etc.,  R.  Co.  v.  Farver  (1887),  111 
Ind.  195,  60  Am.  St.  696;  Netv  Albany,  etc.,  Rolling  Mill  v. 
Cooper  (1892),  131  Ind.  363;  Zimmerman  v.  Baur  (1895), 
11  Ind.  App.  607,  619. 

These  legal  propositions,  applied  to  the  facts  exhibited, 
require  this  point  to  be  held  against  appellant. 

The  second  point  is  not  so  easily  disposed  of.    There  were 


NOVEMBER  TERM,  1910.  317 


United  States,  etc..  Paper  Co.  v.  Landers — 47  Ind.  App.  315. 

four  boilers  at  appellant's  plant.    There  was  a  mnd  pipe  in 
the  rear,  and  a  pipe  from  the  boiler  to  it,  in  which 
3.    there  was  a  valve  which,  when  shut,  prevented  steam 
from  passing  from  one  boiler  to  the  other.    When  this 
valve  was  open  there  was  nothing  to  prevent  steam  from 
passing  into  and  between  all  the  boilers.    Appellee  went  into 
boiler  No.  1  on  Sunday  morning,  with  a  helper,  for  the  pur- 
pose of  making  the  repairs.    A  fireman  in  charge  of  boilers 
No.  3  and  No.  4  undertook  to  blow  them  out.    This  required 
such  a  pressure  that  if  the  valves  on  No.  1  and  No.  2  were 
open  it  would  drive  steam  into  them.    The  valve  on  No.  1 
was  open,  and  appellee  was  scalded. 

The  judgment  was  originally  aflirmed  on  the  theory  that 

it  was  appellant's  duty,  knowing  that  appellee  was  working 

m  boiler  No.  1,  not  to  turn  on  steam  vrithout  knowing  that 

the  valve  between  it  and  the  mud  pipe  was  shut.     The 

general  duty  is  as  thus  stated,  but  it  affirmatively  appears 

that  the  valve  was  closed  when  appellee  went  into  the  boiler, 

and  that  it  was  located  in  a  manhole  at  the  rear  of  the  boiler 

through  which  he  entered.    The  valve  was  in  this  manhole 

and  within  two  and  one-half  feet  of  the  place  where  appellee 

was  at  work.    Any  person  opening  and  closing  it  from  above 

would  have  to  enter  the  manhole,  and  would  be  in  easy  view 

of  those  inside.    When  appellee  entered  the  boiler  the  valve 

was  shut  and  the  boiler  was  a  perfectly  safe  working  place. 

He  was  notified  that  he  must  keep  the  valve  shut.    He  opened 

the  valve  to  let  water  out  of  the  boiler,  and  after  this  had 

been  done  closed  it.    The  manner  in  which  it  came  to  be  open 

is  entirely  unexplained,  and  there  was  a  sharp  conflict  of 

evidence  between  appellee  and  the  helper  as  to  whether  he 

<^loBed  it.    Appellee  failed  to  show  in  any  way  that  the  valve 

was  opened  by  appellant  or  any  of  its  servants.    The  only 

theory  on  which  it  is  possible  to  affirm  the  judgment  is  the 

^Jie  heretofore  adopted,  by  which  the  duty  was  placed  upon 

appellant  to  know  that  the  valve  was  shut  before  blowing 

the  other  boiler.    It  had,  however,  turned  over  the  boiler  in 
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a  safe  condition  with  the  valve  shut,  had  notified  appellee 
to  keep  it  shut,  the  valve  was  in  his  plain  view  and  under  his 
control,  and  we  are  persuaded  that  it  ought  not  to  be  held 
responsible  for  the  opening  of  the  valve,  without  evidence  in 
some  way  tending  to  show  that  it  was  opened  by  some  person 
in  its  service. 

Judgment  reversed  and  cause  remanded,  with  instruction 
to  sustain  appellant's  motion  for  a  new  trial. 

Myers,  Watson  and  Babb,  JJ.,  concur. 

Iladley,  P.  J.,  and  Comstock,  J.,  dissent  upon  the  ground 
that  the  judgment  can  be  reversed  only  by  weighing  the 
evidence. 


Sargeant  et  al,  v.  Leach. 

[No.  7,174.     Filed  March  28,  1911.] 

1.  Mines. — Royalties. — Contracts, — Oral  Modifications. — Harmless 
Error. — In  an  action  for  royalties  for  coal,  tiie  complaint  count- 
ing upon  a  written  contract  hy  defendants  to  pay  a  royalty  of 
forty  cents  a  hundred  bushels,  but  alleging  an  oral  modification 
thereof  to  twenty-five  cents  a  hundred  bushels,  rulings  of  the 
court,  as  affecting  such  price,  on  an  answer  alleging  such  oral 
modification,  as  well  as  other  modifications  by  construction  of 
the  parties,  are  harmless,  where  the  plaintiff's  recovery  was 
based  on  the  twenty-fi^e  cent  rate.    p.  320. 

2.  Mines. — Royalties, — Contracts, —  Ambiguous, —  Construction  hy 
Conduct, — A  contract  providing  that  the  defendants  shall  pay  a 
certain  royalty  on  "all  salable  coal,"  Is  not  ambiguous,  and  a 
construction  thereof  by  conduct  is  not  controlling  on  the  courts, 
plain  and  unambiguous  contracts  being  construed  according  to 
their  express  terms,    p.  321. 

3.  Mines. — Royalties. — Contracts, — Custom.  —  Evidence.  —  Where 
defendants  contracted  to  pay  a  royalty  on  "all  salable  coal" 
mined,  evidence,  in  an  action  for  such  royalties,  that  by  custom 
pea  and  slack  coal,  though  sold,  was  not  figured  in  determining 
the  royalty,  is  proiierly  excluded,    p.  321. 

4.  MifiES.— Coal.— Royalties,— I'Jridemc.— Where  plaintiff  alleged 
that  she  was  entitled  to  two-fifths  of  the  royalties  in  a  coal  mine, 
and  defendants  claimed  she  was  entitled  to  only  one-fifth,  a  Judg- 
ment for  her  will  not  be  reversed  on  that  ground,  where  the  re- 
covery was  for  but  one-fifth  of  such  royalty,    p.  322. 


NOVEMBER  TERM,  1910.  319 

Sargeant  v.  Leach — 47  Ind.  Ai^.  318. 

From  Warrick  Circuit  Court ;  Boscoe  Kiper,  Judge. 

Action  by  Margaret  Leach  against  Eugene  Sargeant  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed, 

William  Reister,  for  appellant. 

F.  B,  Posey  and  W.  Z.  Bennett,  for  appellee. 

Ibach,  J. — This  action  was  brought  by  appellee  against 
appellants  to  recover  royalties  alleged  to  be  due  under  the 
terms  of  a  coal  mining  lease,  originally  executed  by  0.  P. 
Sargeant  to  one  Robertson.  Said  lessor  has  since  died,  and 
appellee  is  one  of  his  heirs.  The  lease  was  subsequently  as- 
signed by  said  Robertson  to  appellants.  The  cause  was 
tried  by  the  court,  and  resulted  in  a  finding  and  judgment 
in  favor  of  appellee  in  the  sum  of  $415. 

The  complaint  originally  was  in  three  paragraphs.  The 
first  and  second  paragraphs  Were  dismissed,  and  the  third 
charges,  in  substance,  that  0.  P.  Sargeant,  the  father  of 
these  appellants  and  this  appellee,  in  his  lifetime,  executed  a 
coal  lease  to  one  Robertson,  .the  provisions  of  which  lease,  so 
far  as  they  are  pertinent  to  this  action,  are  as  follows : 

''That  Robertson  is  to  have  a  shaft  sunk,  and  ready 
for  operation  twelve  months  from  the  date  of  the  lease, 
and  then  to  dig  and  mine  coal  and  pay  the  party  of  the 
first  part  for  all  salable  coal  at  the  rate  of  forty  cents 
per  hundred  bushels  of  eighty  pounds  per  bushel ;  pay- 
ment to  be  made  monthly  for  all  coal  dug  and  mined 
dming  the  succeeding  years.  Said  party  of  the  second 
part  [Robertson]  reserves  the  right  to  all  slack  for  fuel 
for  engine." 

It  is  averred  in  the  complaint  "that  afterwards  the  con- 
tract was  orally  modified  by  an  agreement  that  the  royalty 
should  be  twenty-five  cents  per  hundred  bushels,  instead  of 
forty  cents  per  hundred  bushels,  as  provided  in  the  lease, 
and  under  said  agreement  said  Robertson  operated  the  mine, 
and  paid  the  royalty  therefor  to  said  0.  P.  Sargeant ;  that 
after  the  death  of  said  Sargeant  said  Robertson  continued  to 
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pay  the  royalty  at  the  rate  of  twenty-five  cents  per  hundred 
bushels,  until  1897,  when  Robertson  assigned  said  lease  to 
appellants,  who  now,  and  for  ten  years  last  past,  have  oi>6r- 
ated  the  mine;  that  the  plaintiff  is  the  owner  of  two-fifths 
interest  in  the  coal  covered  by  the  lease,  having  purchased  a 
sister's  one-fifth  interest;  that  there  is  due  to  plaintiff  $2,000 
for  royalties  unpaid,"  for  which  she  asks  judgm^t. 

To  the  complaint,  appellants  filed  an  answer,  (1)  in 
general  denial,  and  (2)  special  matter,  in  which  it  is  averred 
that  plaintiff  is  entitled  to  only  one-fifth  of  the  royalties,  said 
royalties  to  be  computed  upon  a  basis  of  twenty-five  cents 
per  hundred  bushels,  instead  of  forty  cents  per  hundred 
bushels,  and  that  defendants  are  entitled  to  all  the  pea  and 
slack  coal,  by  reason  of  a  construction  which  had  been 
placed  upon  the  lease  by  the  conduct  of  the  original  parties 
thereto;  that  no  royalty  had  ever  been  paid  for  pea  and 
slack  coal,  and  it  was  therefore  understood  between  such 
original  parties  that  no  royalty  was  to  be  paid  for  coal  of 
that  character,  and  that  they  should  not  now  be  required 
to  pay  royalty  therefor  to  this  plaintiff. 

The  questions  represented  by  the  assignment  of  errors  are 
(1)  Was  appellee  entitled  to  her  share  of  the  royalties  upon 
the  basis  of  forty  cents  per  hundred  bushels?  (2)  Were 
appellants  entitled  to  a  reduction  for  the  pea  and  slack  coalf 
(3)  Did  the  court  err  in  excluding  evidence  offered  by  ap- 
pellants to  show  that,  by  long-established  practice  and  usage, 
a  construction  had  been  placed  upon  the  lease  by  the  origi- 
nal parties,  in  that  the  pea  and  slack  coal  should  not  be 
taken  into  account  in  figuring  royalty? 

It  appears  from  the  allegations  of  the  complaint  that  ap- 
pellee is  asking  for  the  recovery  of  royalty  at  the  rate  of 
twenty-five    cents    per    hundred    bushels,    and    the 

1.    amount  of  the  judgment  indicates  that  the  trial  court 

calculated  the  amount  of  royalty  due  under  the  lease 

at  twenty-five  cents  per  hundred  bushels.    This  accords  with 

the  contention  on  the  part  of  appellants  as  to  the  amount  of 
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royalty  to  be  chained,  and  there  is  no  reason,  therefore,  for 
complaint  upon  their  part  as  to  this  question. 

The  real  controversy  presented  by  this  appeal  is  whether 

royalty  should  be  paid  on  coal  other  than  lump  and  nut 

coal.     This  question  must  be  determined  from  the 

2.  lease  itself.    So  much  of  said  lease  as  relates  to  this 
question,  is  as  follows : 

"And  pay  said  party  of  the  first  part  for  all  salable 
coal  at  the  rate  of  forty  cents  per  hundred  bushels  of 
eighty  pounds  per  bushel ;  payment  to  be  made  monthly 
for  all  coal  dug  and  mined  during  the  succeeding  years. 
Said  party  of  the  second  part  reserves  the  right  to  all 
slack  for  fuel  for  engine.'' 

There  can  be  no  doubt  as  to  the  meaning  of  this  portion  of 
the  lease  before  us.  It  is  plain,  and  is  free  from  any  ambi- 
guity. There  is  no  provision  in  it  that  is  susceptible  of  any 
doubt,  or  is  in  any  respect  indefinite.  Because  other  per- 
sons, formerly  interested  in  the  lease,  may  have  made  no 
claim  for  royalty  for  coal  other  than  the  lump  and  nut  coal, 
does  not  aid  appellants.  It  is  evidenced  by  the  language  of 
the  lease  that  if  any  concession  of  this  kind  was  made,  as 
alleged  in  appellant's  answer,  it  must  have  been  for  some 
reason  other  than  that  there  was  any  doubt  as  to  its  terms, 
or  that  it  was  in  any  manner  ambiguous,  and  therefore  de- 
pended upon  the  action  of  the  parties  themselves  for  a 
construction. 

It  is  well  established  by  numerous  cases  that  a  plain,  un- 
ambiguous contract  must  be  construed  by  the  court  accord- 
ing to  its  express  terms.  Oardner  v.  Caylor  (1900),  24  Ind. 
App.  521;  Morris  v.  Thomas  (1877),  57  Ind.  316. 

What  we  have  said  in  disposing  of  the  second  question 

applies  with  equal  force  to  the  third.    The   court  did  not  err 

in  excluding  the  evidence  tendered.    The  court  found 

3.  there  was  due  to  appellee  the  sum  of  $415.     This 
amount  was  obtained  by  taking  into  consideration  all 
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the  salable  coal  mined  during  the  period  in  controversy, 
including  lump,  nut,  pea  and  slack  coal  that  was  actually 
bold  by  appellants,  and  by  charging  appellants  at  the  rate 
of  twenty-five  cents  per  hundred  bushels,  and  allowing  ap- 
pellee the  sum  of  $57.30  as  interest.     The  amount  of  re- 
covery is  fully  supported  by  the  evidence.    It  is  also 
4.    evident,  from  the  amount  found  to  be  due  to  appellee, 
that  the  court  found  that  she  was  not  entitled  to 
more  than  one-fifth  of  the  royalty  upon  the  salable  coal  pro- 
duced in  such  mine. 
We  find  no  available  error,  and  the  judgment  is  afiSrmed. 


Cleveland,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Doan. 

[No.  7,106.     Filed  March  28,  1911.] 

1.  IlAn.B0AD8. — Rights  of  Way. — Eminent  Domain. — Title, — A  rail- 
road company  in  condemning  a  right  of  way  acquires  only  an 
easement    p.  325. 

2.  Pleading. — Motions  to  Strike  out. — Harmless  Error, — Appeal. — 
It  is  not  reversible  error  to  overrule  a  motion  to  strike  out  parts 
of  a  pleading,    p.  325. 

3.  Trespass. — Railroads, — Excavations. — Complaint, — A  complaint 
alleging  that  defendant  railroad  company  unlawfully  entered 
upon  plaintifTs  real  estate  and  removed  earth,  rock  and  gravel 
imdemeath  defendants  easement,  and  converted  such  materials 
to  its  own  use,  states  a  cause  of  action,    p.  325. 

4.  Raitmoadb.— Rights  of  Way.— Title  Acquired.— -Chatige  of  Orade. 
— Xrnder  the  Indiana  laws,  a  railroad  company  in  condemning  a 
right  of  way  obtains  an  easement  giving  to  it  the  right  subse- 
quently to  elevate  or  lower  its  tracks  without  extra  compensa- 
tion, though  a  map  and  profile  of  the  proposed  road  is  required 
to  be  filed  (851M  Bums  1908,  §3902  R.  S.  1881).  the  damages 
originally  given  constituting  the  total  damages  for  the  easement, 
pp.  320, 327. 

5.  IRjLii^QAm.— Rights  of  Way,— -Condemnation,— Profile, — Time  of 
Filing.— Statutes.— Section  5194  Bums  1908,  §3902  R,  S.  1881, 
providing  that  every  railroad  company,  "before  proceeding  to 
constmct  a  part  of  its  road  into  or  through  any  county  named 
in  its  articles  of  associaUon,  shall  make  a  map  and  profile  of  the 
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route  •  •  *  which  shall  be  ♦  ♦  •  filed  In  the  office"  of 
the  clerk,  does  not  require  the  filing  thereof  before  the  condemna- 
tion proceedings  are  Instituted,  p.  32C. 
6.  Bailboads. — Rights  of  Way. — Damages, — Unless  a  railroad  com- 
pany makes  Its  map  and  profile  a  part  of  its  proceedings  in  con- 
demning its  right  of  way,  and  the  damages  are  assessed  upon  a 
consideration  thereof,  the  owner  has  no  right  to  damages  for 
snbsequent  changes  in  the  grade  of  the  railroad  necessitating 
filling  or  excavating,    p.  330. 

From  Putnam  Circuit  Court ;  John  M.  Rawley,  Judge. 

Action  by  Joseph  J.  Doan  against  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed, 

Leonard  J.  Hackney,  Frank  L.  Littleton,  Enloe  cfe  Patti- 
s&n,  Couriland  C,  Matson  and  T,  C.  Orooms,  for  appellant. 
Oeorge  E,  Easley  and  Silas  B,  Hays,  for  appellee. 

Adams,  J. — ^Action  by  appellee  against  appellant  to  re- 
cover damages  for  alleged  trespass.  The  complaint  is  in 
two  paragraphs.  In  the  fii^t  paragraph  appellee  alleges  that 
appellant  is  a  corporation  organized  under  the  laws  of  the 
State  of  Indiana,  and  for  many  years  has  owned  and  oper- 
ated a  line  of  railroad  from  the  city  of  Indianapolis,  Indiana, 
to  the  city  of  St.  Louis,  Missouri ;  that  he  is  the  owner  of  a 
farm  of  200  acres,  situate  in  Hendricks  county,  Indiana,  sub- 
ject to  an  easement  in  favor  of  appellant,  said  easement  being 
in  a  strip  of  land  seventy-five  feet  wide  and  thirteen  hun- 
dred eighty  feet  long,  and  from  zero  to  about  thirty  feet 
deep,  which  easement  was  acquired  by  deed  of  conveyance 
on  May  14,  1906,  also  subject  to  an  easement  across  said 
land,  owned  by  appellant,  acquired  by  the  exercise  of  the 
right  of  eminent  domain  in  the  Hendricks  Circuit  Court  on 
May  15,  1869,  by  the  Indianapolis  and  St.  Louis  Railway 
Company,  of  which  appellant  company  is  the  successor.  A 
copy  of  said  proceedings  and  the  map  and  profile,  filed  on 
May  7,  1869,  are  also  made  part  of  the  complaint  and  set 
out  as  exhibits.     Said  complaint  further  alleges  ''that,  by 
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virtue  of  said  proceedings,  said  defendant  railway  company 
acquired  an  easement  in  and  to  a  strip  of  land  on  each  side 
of  the  center  line  of  said  railroad,  forty-nine  and  one-half 
feet  wide,  making  the  entire  width  ninety-nine  feet,  and 
running  in  a  southwesterly  direction  through  said  tract, 
being  about  twenty-seven  hundred  eighty-eight  feet  long, 
and  containing  six  and  thirty-three  one-hundredths  acres. 
Said  strip  being  from  zero  to  about  sixteen  feet  in  depth,  as 
shown  by  the  map  and  profile  in  said  cause." 

The  alleged  trespass  is  charged  in  the  following  words: 
**  Plaintiff  alleges  and  says  that  defendant  has  unlawfully 
entered  upon  the  real  estate  of  this  plaintiff,  and  is  removing 
the  earth,  rock  and  gravel  underneath  the  easement  ac- 
quired by  said  defendant  company,  as  set  forth  in  exhibit 
B,  from  zero  to  about  thirty  feet  in  depth,  and  ninety-nine 
feet  in  width,  and  for  a  distance  of  twenty-seven  hundred 
eighty-eight  feet,  and  will  continue  to  remove  said  earth, 
rock  and  gravel  of  said  plaintiff  if  not  restrained  by  this 
court,  taking  and  transferring  said  earth,  rock  and  gravel 
entirely  away  from  the  lands  of  this  plaintiff,  and  depositing 
it  upon  other  lands  of  defendant,  and  wrongfully  converting 
and  using  it  for  the  purpose  of  embankments  and  fills,  to  the 
damage  of  this  plaintiff." 

The  complaint  then  states  more  in  detail  the  nature  and 
extent  of  the  injury  which  will  result  to  the  lands  of  the 
appellee  by  reason  of  the  alleged  trespass,  and  says  that 
appellant  has  not  taken  the  necessary  steps  in  such  cases 
made  and  provided  by  the  statutes  of  Indiana,  either  by  pur- 
chase or  by  the  exercise  of  the  right  of  eminent  domain,  to 
acquire  from  appellee  title  to  said  real  estate,  or  in  any 
manner  compensating  or  offering  to  compensate  appellee. 

The  second  paragraph  of  complaint  is  substantially  the 
same  as  the  first,  except  that  the  map  and  profile  of  the 
seventy-five-foot  strip  acquired  by  deed,  filed  on  December 
8,  1905,  is  shown  as  an  exhibit,  and  the  damages  claimed 
are  set  out  more  fully  than  in  the  first  paragraph. 
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Appellant  demurred  to  each  paragraph  of  the  complaint 
for  want  of  facts  sufficient  to  constitute  a  cause  of  action, 
which  demurrers  were  overruled.  A  supplemental  com- 
plaint was  also  filed,  subsequent  to  the  excavations  made  by 
appellant,  in  which  special  and  additional  damages  are 
claimed.  Appellant  answered  in  four  paragraphs,  and  also 
filed  a  motion  to  strike  out  certain  parts  of  the  supplemental 
complaint,  which  motion  was  overruled.  Upon  issues  thus 
formed  the  cause  was  submitted  to  the  court,  resulting  in  a 
finding  and  judgment  for  the  appellee.  The  ruling  of  the 
court  upon  demurrers  and  upon  the  motion  to  strike  out, 
and  the  overruling  of  appellant's  motion  for  a  new  trial, 
are  separately  assigned  as  error,  and  relied  on  for  reversal 
in  this  court. 

It  is  the  settled  law  in  Indiana  that  a  railroad  company, 

in  the  exercise  of  the  right  of  eminent  domain,  acquires  but 

an  easement  in  the  lands  taken  for  public  use.    Quick 

1.  V.  Taylor  (1888),  113  Ind.  540;  Cincinnati,  etc,  R. 
Co.  V.  Geisel  (1889),  119  Ind.  77;  Chicago,  etc.,  R. 

Co.  V.  Huncheon  (1892),  130  Ind.  529. 

The  error  assigned  on  the  overruling  of  the  motion  to 

strike  out  part  of  the  supplemental  complaint  is  not  well 

taken.    The  overruling  of  a  motion  to  strike  out  parts 

2.  of  pleadings  has  been  held  not  to  constitute  available 
error  on  appeal.    Brown  v.  Summers  (1883),  91  Ind. 

151 ;  Zimmerman  v.  Oaumer  ( 1899 ) ,  152  Ind.  552 ;  Pfau  v. 
State,  ex  reh  (1897),  148  Ind.  539;  Fetree  v.  Brotherton 
(1892),  133  Ind.  693. 

It  is  urged  by  appellant  that  the  complaint  fails  to  state 
a  cause  of  action,  for  the  reason  that  it  contains  no  aver- 
ment that  the   railroad  was   constructed   upon   the 

3.  grade  shown  by  the  profile.     While  there  is  no  di- 
rect averment  to  this  effect,  it  is  alleged  in  the  com- 
plaint that,  by  virtue  of  the  proceedings  in  condemnation, 
appellant  acquired  an  easement  in  a  strip  of  land  ninety- 
nine  feet  wide,  and  twenty-seven  hundred  eighty-eight  feet 
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long,  said  strip  being  from  zero  to  about  sixteen  feet  in 
depth,  as  shown  by  the  map  and  profile  in  said  cause.  While 
this  is  not  an  averment  that  the  railroad  was  constructed, 
as  shown  by  the  map  and  profile,  it  does  show  that  the  right 
or  easement  which  appellant  acquired  was  to  a  depth  of  six- 
teen feet,  and  as  the  trespass  complained  of  relates  to  ex- 
cavations made  below  the  sixteen-foot  line,  we  think  each 
paragraph  of  the  complaint  stated  a  cause  of  action. 

There  seems  to  be  no  difference  between  the  parties  as  to 

their  rights  in  the  seventy-five-foot  strip  of  land  acquired  by 

deed.  It  was  understood  by  both  parties  at  the  time  of 

4.  the  execution  of  the  deed  that  there  should  be  a  cut  of 
thirty  feet,  and  this  is  shown  by  the  map  and  profile. 

The  whole  difference  arises  over  the  right  of  appellant  to 
excavate  to  a  greater  depth  than  sixteen  feet  on  the  ninety- 
nine-foot  strip  acquired  by  condemnation  proceedings  in 
1869.  If  the  filing  of  the  map  and  profile,  showing  the  width 
of  the  tract  claimed  and  the  depth  of  the  cut,  formed  the 
basis  of  the  damages  assessed,  and  was  a  part  of  the  proceed- 
ings in  the  Hendricks  Circuit  Court,  then  the  lower  court 
was  correct  in  holding  that  the  damages  assessed  in  1869 
were  compensation  only  for  the  right  of  way  as  shown  by 
tlie  map  and  profile.  But  if  such  map  and  profile  consti- 
tuted no  part  of  the  condemnation  proceedings,  and  the  as- 
sessment of  damages  was  made  by  appraisers  without  regard 
to  such  map  and  profile,  but  only  on  the  instrument  of  ap- 
propriation and  the  order  of  the  court  to  them  delivered, 
then  it  must  be  presumed  that  the  damages  assessed  were 
not  only  present  damages,  but  included  all  future  damages 
which,  within  the  bounds  of  reasonable  probability,  might 
result  to  said  real  estate,  by  reason  of  the  use  of  said  right 
of  way  by  appellant  in  a  manner  most  injurious. 

The  statute  which  relates  to  the  filing  of  a  map  and  pro- 
file is  section  twelve  of  the  act  of  May  6,  1853  (§5194 

5.  Burns  1908,  §3902  R.  S.  1881),  and  is  as  follows: 
Every   such   company,   before   proceeding  to   cou- 


<  <  v. 
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struct  a  part  of  its  road  into  or  through  any  county 
named  in  its  articles  of  association,  shall  make  a  map  and 
profile  of  the  route  intended  to  be  adopted  by  such  company, 
which  shall  be  certified  by  a  majority  of  the  directors,  and 
filed  in  the  office  of  the  clerk  of  such  county,  for  the  inspec- 
tion and  examination  of  all  parties  interested  therein." 

It  was  held  in  the  case  of  Southern  Ind.  R.  Co.  v.  Indian- 
apolis, etc.,  R.  Co.  (1907),  168  Ind.  360,  13  L.  R.  A.  (N.  S.) 
197,  that  the  foregoing  section  does  not  contemplate  the  fil- 
ing of  the  map  and  profile  before  condemnation  proceed- 
ings are  instituted.  This  conclusion  is  based  upon  a  similar 
statute  of  the  State  of  Kansas,  and  is  construed  in  the  case 
of  Missouri  River,  etc.,  R.  Co.  v.  Shepard  (1872),  9  Kan. 
647.  See,  also,  Chicago,  etc.,  R.  Co.  v.  Orovier  (1889),  41 
Kan.  685,  21  Pac.  779. 

Section  fifteen  of  the  act  of  1853  (§5236  Burns  1908, 
§3907  R.  S.  1881),  authorizes  a  railroad  company  to  enter 
upon  any  land  for  the  purpose  of  examining  and  surveying 
its  line,  and  may  appropriate  so  much  thereof  as  may  be 
deemed  necessary  for  the  carrying  out  of  its  purpose.  It  is 
provided  that  the  corporation  shall  forthwith  deposit  with 
the  clerk  of  the  circuit  court  of  the  county  where  the  land 
is  situate  a  description  of  the  rights  and  interests  intended 
to  be  appropriated,  and  such  land,  rights  and  interests  shall 
belong  to  such  company  to  use  for  the  purpose  specified,  by 
conforming  to  the  requirements  set  out  in  said  section.  It 
does  not  appear,  however,  that  the  filing  of  such  instrument 
in  the  office  of  the  clerk  of  the  court  shall  precede 
the  application  for  the  writ,  or  that  such  filing  shall  con- 
stitute a  jurisdictional  fact. 

In  the   case   of  Prather  v.   Jeffersonville,   etc.,   R.    Co. 

(1875),  52  Ind.  16,  40,  it  is  said:    *'It  is  well  settled  that  a 

corporation  in  condemning  and  appropriating  pri- 

4.    vate  property  for  public  use  should,  in  some  public 

and  definite  manner,  describe  the  property,  so  that 

the  respective  rights  of  the  owner  and  corporation  should 
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be  clearly  defined  and  definitely  fixed,  and  this  is  also 
necessary  to  enable  appraisers  to  assess  the  damages  sus- 
tained by  the  owner  of  the  land  condemned."  Prom  this 
statement  it  fairly  appears  that  the  court  considered  the  in- 
strument of  appropriation  and  the  order  to  the  appraisers 
as  constituting  the  basis  for  the  assessment  of  damages. 

The  decisions  of  courts  of  other  states  throw  little  light 
upon  the  questions  here  presented,  for  the  reason  that  such 
decisions  construe  local  statutes.  Counsel  for  appellee  have 
cited  numerous  cases  from  the  supreme  and  appellate  courts 
of  the  State  of  Illinois.  The  statute  upon  the  subject  of 
eminent  domain  in  the  State  of  Illinois  is  unlike  the  statute 
of  this  State.  A  railroad  company  desiring  to  acquire  a 
right  of  way  by  condemnation  in  Illinois,  must  file  a  peti- 
tion in  the  court  having  jurisdiction,  and  the  facts  are  sub- 
mitted to  a  jury.  The  jury  may,  by  agreement  of  the 
parties,  or  by  the  order  of  the  court,  view  the  premises. 
There  is  no  statute  requiring  a  map  and  profile  to  be  filed  at 
any  time.  It  is,  however,  considered  important  in  such  a 
proceeding  for  the  railroad  company  to  present  such  a  map 
to  the  jury  upon  the  hearing,  in  order  to  limit  the  amount 
of  damages  found  to  the  injury  shown  by  the  map  and 
profile. 

In  the  case  of  Jacksonville,  etc.,  R.  Co.  v.  Kidder  (1859), 
21  111.  131,  the  court  said:  ** Indeed,  it  seems  to  us  that 
the  plan  upon  which  the  road  was  to  be  built,  and  the  mode 
of  construction,  were  of  the  utmost  importance  to  enable  the 
jury  to  come  to  a  correct  conclusion,  and  that  it  was  not  only 
the  right  but  it  was  the  duty  of  the  railroad  company  to 
furnish  full  plans,  profiles  and  estimates  of  that  part  of  the 
road,  aud  if  they  failed  or  neglected  to  do  so,  then  the  jury 
were  authorized  to  presume  that  the  road  would  be  con- 
structed in  the  mode  most  injurious,  within  the  bounds  of 
reasonable  probability.'* 

In  the  Illinois  cases  where  it  is  shown  that  the  railroad 
company  offered  in  evidence  maps  and  profiles,  and  where  it 
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appears  that  the  damages  assessed  were  based  upon  such 
proof,  the  railroad  company  is  bound  to  construct  its  road 
as  shown  by  such  map,  and  if  the  company  subsequently 
changed  the  grade,  to  the  injury  of  the  landowner,  damages 
resulting  from  such  change  could  be  recovered. 

In  the  case  of  Rehman  v.  New  Albany  Belt,  etc.,  B.  Co, 
(1893),  8  Ind.  App.  200,  211,  it  is  held  that  the  assessment 
made  pursuant  to  the  instrument  of  appropriation,  con- 
templates all  damages  to  the  land  taken,  as  well  as  the  in- 
jury to  the  remainder  of  the  land,  which  results  or  might 
result  from  the  appropriation  of  the  part  taken,  and  the 
proper  construction,  maintenance  and  operation  of  the  rail- 
road thereon. 

In  the  case  of  Chicago,  etc.,  R.  Co,  v.  Hunter  (1891),  128 
Ind.  213,  220,  the  court  said:  *'The  rule  in  condemnation 
proceedings  is  that  all  damages,  present  or  prospective,  that 
are  the  natural  or  reasonable  incident  of  the  improvement 
to  be  made,  or  work  to  be  constructed,  not  including  such  as 
may  arise  from  negligence,  or  unskillfulness,  or  from  the 
wrongful  act  of  those  engaged  in  the  work,  must  be  assessed. 
Damages  are  assessed  once  for  all,  and  the  measure  should 
be  the  entire  loss  sustained  by  the  owner,  including  in  one 
assessment  all  injuries  resulting  from  the  appropriation." 
See,  also.  White  v.  Chicago,  etc.,  R,  Co,  (1890),  122  Ind. 
317,  7  L.  R.  A.  257. 

The  admitted  facts  in  the  case  under  consideration  are 
that  on  the  day  of  filing  the  instrument  of  appropriation 
by  the  railroad  company,  a  map  and  profile  was  also  filed 
in  the  oflSce  of  the  clerk  of  the  Hendricks  Circuit  Court. 
The  law  then  in  force  did  not  require  the  filing  of  such  map 
as  a  part  of  the  condemnation  proceedings,  but  did  require 
that  it  be  filed  before  construction  was  commenced.  The 
record  in  this  case  sets  out  the  instrument  of  appropriation, 
the  order  to  the  appraisers,  and  the  report  of  the  appraisers 
assessing  damages,  and  in  none  of  said  papers  is  any  refer- 
ence made  to  the  map  and  profile  so  filed.    The  amount  of 
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damages  assessed  was  paid  by  the  railroad  company,  and 
no  exceptions  are  shown  to  have  been  taken.  Appellant  pro- 
ceeded to  construct  its  line  of  railway  on  the  grade  shown 
in  the  profile.  In  this  action  appellee  asserted  and  claimed 
that  appellant's  easement  only  extended  to  a  depth  of  six- 
teen feet  below  the  surface  line,  and  that  he  was  the  owner 
in  fee  simple  of  that  part  of  the  right  of  way  below  sixteen 
feet. 

This  was  the  important  averment  in  appellee's  complaint, 
and  the  burden  was  upon  him  to  prove  such  averment  by  a 
fair  preponderance  of  the  evidence.  The  only  proof  offered 
was  the  map  and  profile,  and  a  showing  thflt  it  was  filed  on 
the  same  day  the  instrument  of  appropriation  was  filed,  and 
prior  to  the  appointment  of  appraisers. 

As  we  have  seen,  the  law,  as  construed  in  this  State,  does 

not  require  such  map  to  be  filed  before  or  as  a  condition 

precedent  to  condemnation  proceedings;  and  by  fil- 

6.  ing  such  map  prior  to,  or  at  the  time  of  filing  the 
instrument  of  appropriation,  the  map  does  not  be- 
come a  part  of  the  proceedings,  unless  expressly  made  so  by 
the  railroad  company,  for  the  purpose  of  limiting  the 
damages  to  the  injury  shown  thereon.  In  the  absence  of 
any  proof  that  such  map  and  profile  were  taken  and  con- 
sidered by  the  appraisers  and  the  damages  were  assessed 
upon  the  basis  of  injuries  shown  by  the  map  and  profile, 
we  are  constrained  to  hold  that  the  decision  of  the  trial 
court  was  not  sustained  by  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  sustain  appellant's  motion  for  a  new  trial. 
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Shank  et  al.  v.  Trustees  of  McCordsville  Lodge 
No.  338,  Independent  Order  of  Odd  Fellows. 

[Na  6,229.    Filed  April  27,  1909.    Rehearing  denied  December  30, 
1910.    Transfer  denied  March  28,  1911.] 

L  CoiTTBACTS. — Performance. — Repudiation. — Complaint.  —  A  com- 
plaint for  breach  of  contract,  alleging  that  defendants  repudi- 
ated the  contract,  need  not  allege  performance  on  plaintlff^s  part, 
p.  332. 

2.  Appeal. — Questions  Presented. — Demurrer  to  Complaint. — Spe- 
cial Findings. — Where  the  demurrer  to  the  complaint  and  excep- 
tions to  the  conclusions  of  law  present  the  same  questions,  a  de- 
cision on  the  latter  suffices  for  both,  the  ultimate  rights  of  the 
parties  depending  upon  the  facts,    p.  332. 

3.  Trial. —  Special  Findings. —  Exceptions. —  Sufficiency  of  Com- 
plaint.— In  deciding  whether  the  conclusions  of  law  were  properly 
stated  on  the  special  findings,  the  court  necessarily  determines 
the  sufficiency  of  the  complaint;  but  the  special  findings  can- 
not supply  omitted  averments  in  the  complaint,  though  they  may 
show  rulings  on  the  complaint  to  be  harmless,    p.  332. 

4.  OoHTBACTS. — Breach. — Special  Findings. — Special  findings  show- 
ing that  defendants  contracted  to  complete  plaintiff's  building 
within  a  certain  time,  that  they  failed  to  do  so,  that  such  failure 
was  not  unavoidable,  that  after  the  expiration  of  the  time  for 
completion  plaintiff  demanded  that  the  defendants  complete  the 
contract,  and  that  defendants  refused  so  to  do,  sustain  a  judg- 
ment for  the  plaintiff,    p.  333. 

6.  Appeal. — Overruling  Demurrer. — Special  Findings. — Right  Re- 
sult.--TLhe  overruling  of  a  demurrer  to  the  complaint  is  imma- 
terial, where  the  special  findings  show  that  a  right  result  was 
reached,    p.  334. 

6.  Appeal. — Rehearing. — Remittitur. — ^Where  plaintiff's  judgment 
Is  too  large,  a  petition  for  a  rehearing  prayed  by  defendants  may 
be  overruled  on  the  condition  that  plaintiff  enter  a  remittitur  for 
the  excess,    p.  335. 

Prom  Tipton  Circuit  Court;  James  F.  Elliott,  Judge. 

Action  by  the  Trustees  of  McCordsville  Lodge  No.  338, 
Independent  Order  of  Odd  Fellows,  against  Lewis  F.  Shank 
and  others.  Prom  a  judgment  for  plaintiflP,  defendants  ap- 
peal   Affirmed, 

Shirts  &  Fertig,  for  appellants. 

Prank  L.  Littleton  and  John  J.  Kelly,  for  appellees. 
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Watson,  C.  J. — Appellees  brought  this  action  against 
Lewis  P.  Shank  as  principal  and  George  W.  Heiny,  William 
Booth  and  J.  P.  Heinzman  as  his  sureties  on  a  bond  and 
contract  for  the  construction  of  a  lodge  building  by  appel- 
lant Shank  as  contractor. 

The  complaint  alleges  that  '^said  Shank  did  not  complete 
the  building  on  the  1st  day  of  June,  1903 ;  that  on  said  last- 
mentioned  date  said  Shank  failed  and  refused  to  take  any 
further  steps  toward  completing  said  building,  and  that 
this  plaintiff  was  compelled  to  complete  said  building,  and 
bear  and  pay,  and  did  bear  and  pay,  the  expense  of  com- 
pleting such  building;  that  the  said  Shank  failed  to  carry 
out  his  said  contract  in  the  following  particulars,  to  wit." 

Appellants  contend  that  the  court  erred  in  overruling  the 
separate  demurrers  to  the  complaint,  because  it  does  not  al- 
lege that  appellees  performed  the  terms  and  condi- 

1.  tions  of  the  contract  on  their  part;  but  such  an  al- 
legation is  unnecessary,  where  it  is  shown  that  the 

defendant  has  repudiated  the  contract  or  refused  to  perform 
his  part.    Riley  v.  Walker  (1893),  6  Ind.  App.  622,  629. 

The  assignments  of  error  relate  entirely  to  the  pleadings, 
but  it  is  unnecessary  to  pass  on  the  sufficiency  of  the  de- 
murrers, as  the  special  findings  made  and  the  excep- 

2.  tions  to  the  conclusions  of  law  thereon  present  the 
same  question  as  do  the  demurrers,  and  the  ultimate 

rights  of  the  parties  rest  upon  these  findings  and  the  con- 
clusions of  law  thereon.  Indiana  Rolling  Mill  Co.  v.  Gkts 
Supply,  etc.,  Co.  (1906),  37  Ind.  App.  154;  Chicago,  etc., 
R.  Co.  V.  Yawger  (1900),  24  Ind.  App.  460;  Board,  etc.,  v. 
Wolff  (1906),  166  Ind.  325.  In  determining  whether  any 
error  was  committed  in  stating  the  conclusions  of  law  on  the 
special  findings,  we  necessarily  determine  the  sufB- 

3.  ciency  of  the  pleadings.    The  special  findings  could 
not  supply  any  necessary  or  essential  averments  of 

the  pleadings,  but  may  show  such  a  state  of  facts  that  the 
errors,  if  any,  in  ruling  on  the  pleadings  were  harmless. 
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Goodwine  v.  Cadwallader  (1902),  158  Ind.  202,  and  cases 
cited. 

The  special  findings  in  this  case  disclose  the  following 
material  facts :    On  August  23,  1902,  plaintiff  lodge,  by  and 
through  its  authorized  building  committee  and  de* 
4.    fendant  Lewis  F.  Shank,  entered  into  a  written  con- 
tract for  the  erection  and  construction  of  a  certain 
building  to  be  completed  by  November  28,  1902.    On  Sep- 
tember 8,  1902,  defendant  Shank,  as  principal,  and  defend- 
ants Heinzmann,  Booth  and  Heiny,  as  sureties,  executed  the 
bond  to  secure  the  performance  of  the  contract  in  accord- 
ance with  the  plans  and  specifications.    After  the  execution 
of  said  contract  and  bond,  defendant  Shank  undertook  the 
work  of  constructing  said  building,  and  proceeded  with  it 
until  June  1,  1903,  when  he  abandoned  it,  and  thereafter 
neither  he  nor  his  codefendants  did  any  work  whatever  on 
said  building.    Plaintiffs  performed  the  work  of  making  the 
excavations  for  said  ^building,  and  by  mistake  of  those  mak- 
ing said  excavations  they  were  excavated  in  some  parts 
thereof  about  four  inches  deeper,  and  in  other  parts  about 
eighteen  inches  deeper  than  the  plans  for  the  building  re- 
quired.   The  parts  so  excavated  too  deep  were  filled  in  by 
defendant  Shank  with  brick,  plaintiffs  orally  agreeing  with 
said  Shank  to  pay  him  the  reasonable  value  of  the  brick- 
work so  required.    The  work  of  constructing  said  building 
and  the  completion  thereof  by  said  Shank  was  not  delayed 
because  of  the  extra  brick  work.    Said  Shank  did  not  com- 
plete said  building  according  to  plans  and  specifications 
by  November  28,  1902,  as  provided  for  in  the  contract,  and 
had  not  completed  said  building  on  June  1,  1903.    Delay 
in  completing  said  building  was  caused  by  the  failure  of  said 
Shank  to  employ  a  suitable  number  of  workmen  to  complete 
said  building  within  the  time  stipulated  by  the  contract. 
Plaintiffis  in  no  way  delayed  the  completion  of  said  building, 
nor  was  the  delay  unavoidable.     Said  Shank  delayed  the 
completion  of  said  building  180  days  after  the  time  stipu- 
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lated  in  the  contract,  by  reason  of  which  plaintifib  were 
damaged  in  the  sum  of  $175.  On  June  10,  1903,  plaintifiEs 
served  written  notices  on  all  the  defendants,  notifying 
them  that  if  they  did  not  proceed  at  the  expiration  of  five 
days  to  complete  said  building,  plaintifiEs  would  take  charge 
of  said  building  and  proceed  to  complete  it,  and  after  the 
service  of  the  notices  none  of  the  defendants  took  any  steps 
whatever  to  complete  said  building.  Then  follows  detailed 
statements  of  a  number  of  breaches  and  omissions  in  the 
building  contract  and  specifications  by  defendant  Shank, 
and  a  list  of  the  credits  to  which  defendants  and  plainti£h 
are  respectively  entitled. 

The  findings  show  a  clear  right  of  plaintifih  to  recover  in 

this  action,  and  we  find  the  conclusions  of  law  thereon  to  be 

correct  and  in  accord  therewith.     It  appears  from  these 

facts  that  the  right  result  was  reached,  therefore  the 

5.  overruling  of  the  demurrers  to  the  complaint  is  im- 
material, for  the  appellants'  rights  were  not  preju- 
diced thereby.  Beasley  v.  Phillips  (1898),  20  Ind.  App. 
182;  Chicago,  etc.,  B.  Co.  v.  Yawger  (1900),  24  Ind.  App. 
460;  Vestal  v.  Craig  (1900),  25  Ind.  App.  573;  Gilliland  v. 
Jones  (1896),  144  Ind.  662,  55  Am.  St.  210;  Woodward  v. 
Mitchell  (1895),  140  Ind.  406. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Watson,  J. — ^Appellants,  in  an  earnest  and  able  brief 
on  behalf  of  their  petition  for  rehearing,  insist  that  the  trial 
court  erred  in  the  findings  of  facts  as  to  the  amount  of  in- 
terest due,  and  also  the  allowance  for  damages  as  rental, 
when  in  fact  there  was  due  to  appellant  Shank  a  sum  of 
money  which  was  withheld  by  appellees  for  nearly  eleven 
months. 

We  have  examined  this  question,  and  find  th^t  the  trial 
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court  was  in  error  as  to  interest  in  the  sum  of  $45.16.  In 
equity  there  should  be  a  further  allowance,  by  reason 

6.  of  said  money  so  withheld,  of  $19.86,  making  in  all 
the  sum  of  $65.02. 

If  appellees  will  file  their  remittitur  in  the  Tipton  Cir- 
cuit Court  for  the  sum  of  $65.02,  as  of  the  date  of  the  judg- 
ment rendered  herein,  and  cause  a  certified  copy  thereof  to 
be  filed  with  the  clerk  of  this  court  within  thirty  days  of 
this  date,  the  petition  will  be  in  all  things  overruled.  If 
not,  petition  for  rehearing  will  be  granted. 


Herron,  Administrator,  v.  Whitely  Malleable 

Castings  Company  et  al, 

[No.  T,100.     Filed  October  4,  1910.     Rehearing  denied  December 
15,  1910.     Transfer  denied  March  29,  1911.] 

1.  Judgment. — Stare  Decisis. — Supreme  Court  Decisions.— The  de- 
cisions of  the  Supreme  Court  do  not  constitute  the  law,  but  are 
merely  evidence  thereof,  and  people  have  no  right  to  rely  there- 
on until  harmonious  and  well-advised  opinions  have  been  re- 
ported and  have  stood  unchallenged  for  a  long  time.    p.  337. 

2.  Statutes. — Ambiguous. — Decisions. — Interpreting.  —  Stare  De- 
cisis.— Where  a  doubtful  statute  has  been  interpreted  by  the  Su- 
preme Court  for  such  a  time  that  Its  meaning  has  become  set- 
tled, contracts  made  on  the  faith  thereof  will  be  sustained,    p.  33S. 

3.  Judgment. — Stare  Decisis. — Supreme  Court  Decisions. — ^Where 
dDcisions  of  the  Supreme  Court  are  conflicting,  or  are  so  recently 
made  that  the  parties  cannot  be  presumed  to  have  contracted  in 
reference  thereto,  the  doctrine  of  stare  decisis  cannot  be  invoked 
to  support  of  a  contract    p.  338. 

4.  Mechanic's  Liens. — Materials  Furnished  to  Insolvents. — Notice. 
—Mortgages. — Stare  Decisis. — Where  a  vendor  sold  to  an  Insol- 
vent corporation  certain  machinery  to  be  used  In  constructing  its 
factory,  accepting  such  company's  notes  therefor,  holders  of  mort- 
gages on  such  factory,  executed  by  such  corporation  subsequently 
thereto,  are  entitled  to  priority,  where  the  vendor  failed  to  file 
a  notice  of  a  lien,  although  at  the  time  of  the  sale  the  Supreme 
Court  had  decided  in  a  similar  case  that  the  vendor  was  en- 
titled to  such  lien  without  the  filing  of  a  notice,  in  another. 
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that  he  was  not,  and  in  another  and  later,  that  he  was  so  en- 
titled, the  first  and  last  decisions  being  subsequently  overruled, 
p.  339. 

Prom  Superior  Court  of  Vigo  County;  James  E.  Piety, 
Special  Judge. 

Intervening  petition  by  John  W.  Herron,  as  administra- 
tor de  bonis  non,  with  the  will  annexed,  of  the  estate  of 
E.  A.  Kinsey,  deceased,  in  a  suit  by  the  Whitely  Malleable 
Castings  Company  against  the  Terre  Haute  Manufacturing 
Company.  From  a  judgment  against  petitioner,  he  appeals. 
Affirmed, 

Robert  B.  Stimson,  for  appellant. 
Lamb,  Beasley  d  Sawyer,  for  appellees. 

Rabb,  J. — In  December,  1896,  and  January,  1897,  appel- 
lant's intestate  sold  to  the  Terre  Haute  Manufacturing  Com- 
pany certain  machinery,  which  was  used  in  the  construction 
and  equipment  of  said  company's  factory,  and  on  January 
25,  1897,  said  intestate  having  died  in  the  meantime,  the 
company  executed  to  the  administratrix  of  his  estate  its 
negotiable  promissory  notes  for  the  balance  due  on  said  ma- 
chinery. At  the  time  said  machinery  was  so  sold  and  said 
notes  were  so  taken  for  the  purchase  price  thereof,  said 
company  was  insolvent.  On  May  11,  1897,  said  company 
executed  a  mortgage  upon  all  of  its  property,  including  its 
factory  in  which  such  machinery  was  so  used,  to  appellees 
McKeen,  Bindley,  Starr,  Dulaney  National  Bank  and  the 
Terre  Haute  Savings  Bank,  to  secure  to  them,  respectively, 
antecedent  debts  owing  to  them  from  said  company  amount- 
ing to  an  aggregate  of  $28,000.  In  June,  1897,  appellee 
Whitely  Malleable  Castings  Company  began  suit  in  the 
circuit  court  against  the  Terre  Haute  Manufacturing  Com- 
pany, seeking  to  dissolve  the  company,  on  the  ground  that 
it  was  an  insolvent  corporation,  and  asking  for  the  appoint- 
ment of  a  receiver  to  wind  up  its  affairs.  Such  proceedings 
were  had  therein  that  a  decree  was  entered  by  said  court 
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dissolving  said  corporation,  and  appointing  a  receiver  for 
said  purpose,  who,  under  proper  orders  of  the  court,  sold 
all  its  property,  including  said  factory,  in  the  construction 
of  which  said  machinery  was  so  used. 

After  the  appointment  of  said  receiver,  the  administra- 
trix of  appellant  ^s  decedent  filed  the  notes  so  executed  by 
the  company,  as  a  claim  against  the  receiver,  and  the  claim 
was  duly  allowed  by  him,  and  thereafter,  and  after  the  sale 
of  the  property  by  the  receiver,  appellant  filed  an  interven- 
ing petition  in  said  cause,  averring  the  facts  before  related, 
and  claiming  priority  of  payment  for  the  purchase  price 
of  said  machinery-  over  said  mortgage  out  of  the  proceeds 
derived  from  the  sale  of  the  factory  in  the  hands  of  the  re- 
ceiver. To  this  petition  the  mortgagees  demurred,  and  the 
demurrer  was  sustained  by  the  court,  and  this  presents  the 
only  question  arising  on  this  appeal. 

It  is  appellant's  contention  that,  notwithstanding  the  fact 
that  no  notice  of  the  intention  to  hold  a  mechanic's  lien  on 
the  premises  was  filed  by  his  decedent,  or  any  one  represent- 
ing him,  as  required  by  the  provisions  of  the  statute,  he  is 
entitled  to  such  lien  and  priority  payment  under  the  pro- 
visions of  section  one  of  the  act  of  1889  (Acts  1889  p.  257), 
relating  to  mechanics'  and  laborers'  liens,  as  it  had  been 
construed  by  the  Supreme  Court  prior  to  the  time  the  ma- 
chinery in  question  was  sold  by  his  decedent;  that  the 
doctrine  of  stare  decisis  applies  to  this  case,  and  that  the 
rights  of  appellant  are  not  to  be  affected  by  any  change  sub- 
sequently made  in  the  interpretation  of  the  statute  in  ques- 
tion by  the  Supreme  Court. 

The  decisions  of  the  courts  of  last  resort,  while  generally 

r^arded  as  of  binding  authority  by  lower  tribunals,  beyond 

the  limits  of  the  case  in  which  the  decision  is  ren- 

1.  dered,  strictly  speaking,  are  not  law.  They  are 
simply  evidence  of  law  of  greater  or  less  persuasive 
force,  as  these  decisions  are  harmonious,  apparently  well 
YoL.  47—23 


338  APPELLATE  COURT  OP  INDLAlNA, 

llerroii  r.  Whltely,  etc..  Castings  Co. — 47  Ind.  App.  335. 

considered  and  of  long  standing.  They  are  not  addressed 
to  the  public  generally,  but  to  the  ease  under  consideration, 
and  are  not  to  be  presumed  to  influence  the  actions  of  those 
not  parties  to  the  proceeding  in  which  they  are  rendered, 
at  least,  until  they  have  been  published  in  the  reports  pro- 
vided by  law  for  their  publication,  or  are  of  such  long  and 
unchallenged  standing  that  they  may  reasonably  be  pre- 
sumed to  have  become  publicly  known.  Paul  v.  Davis 
(1885),  100  Ind,  422;  Board,  etc.,  v.  Allman  (1895),  142 
Ind.  573,  39  L.  R.  A.  58;  Yates  v.  Lansing  (1812),  9  Johns. 
•396,  6  Am.  Dec.  290;  Henry  v.  Bank  of  Salina  (1843),  5 
Hill  523. 

If,  however,  a  principle  of  law,  doubtful  in  its  character 

or  uncertain  in  the  subject-matter  of  its  application,  or  the 

construction  of  a  statute,  couched  in  language  the 

2.  meaning  of  which  is  uncertain  or  obscure,  has  been 
settled  by  the  decision  of  a  court  of  last  resort  for 

such  length  of  time,  and  is  of  such  a  character  as  to  have 
become  an  estal)lished  rule  of  property  or  of  contract,  such 
rule  or  statutory  construction  will  not  be  overthrown  so  as 
to  affect  the  property  or  contractual  rights  acquired  upon 
the  faith  of  such  decision.  Rockhill  v.  Nelson  (1865),  24 
Ind.  422;  Grubbs  v.  State  (1865),  24  Ind.  295;  Harrow  v. 
Myers  (1868),  29  Ind,  469;  Hines  v.  Driver  (1883),  89  Ind. 
339;  Gross  v.  Board,  etc.  (1902),  158  Ind.  531,  58  L.  R.  A. 
394;  Diamond  Plate  Glass  Co.  v.  Enote  (1906),  38  Ind. 
App.  20. 

But  such  rule  can  have  no  application  where  the  deci- 
sions relied  upon  are  conflicting,  not  well  considered,  or 
were  made  so  recently  before  the  contract  or  prop- 

3.  erty  right  to  be  affected  was  made  or  acquired  that 
it  could  not  reasonably  be  presumed  to  have  been 

made  or  acquired  upon  the  faith  of  the  decisions  relied 
upon. 

Here,  prior  to  the  sale  of  the  machinery  in  question,  the 
section  of  the  statute,  under  which  appellant  claims  a  lien 
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upon  the  funds  in  the  hands  of  the  receiver  para- 
1  moont  to  the  mortgagees'  right,  came  before  the  Su- 
preme Court  for  construction  in  three  different  cases 
at  different  times.  The  first  decision  was  rendered  in  the 
case  of  Ooodbub  v.  Estate  of  Homung  (1891),  127  Ind.  181, 
in  which  it  was  held  that  those  who  furnished  material  and 
performed  labor  in  the  erection  of  a  structure  for  an  in- 
solvent owner,  were,  by  the  terms  of  the  statute  in  question, 
entitled  to  preference  over  common  creditors  in  the  pay- 
ment of  their  claims  out  of  the  estate  of  such  insolvent 
owner  of  the  structure,  where  it  had  been  sold  by  his  ad- 
ministrator, and  the  proceeds  were  held  as  assets  of  the 
estate. 

The  second  appearance  of  the  question  in  the  Supreme 
Court  is  in  the  case  of  McElwaine  v.  Hosey  (1893),  135  Ind. 
481,  where  it  is  expressly  held  that  under  the  provisions  of 
this  section  of  the  statute  no  lien  attaches  to  the  structure 
in  favor  of  those  who  perform  work  or  furnish  materials 
for  its  construction,  without  giving  notice  required  by  the 
subsequent  section,  of  the  act,  and  that  the  preferred  claims 
referred  to  in  the  first  section  of  the  act  are  limited  to  claims 
for  the  services  of  employes  in  operating  factories. 

The  last  instance  in  which  the  question  was  presented  to 
the  Supreme  Court,  before  the  machinery  in  question  was 
sold  by  appellant's  decedent,  is  the  case  of  Jenckes  v. 
JencJces  (1896),  145  Ind.  624,  in  which  it  was  again  held, 
in  harmony  with  the  decision  in  Ooodbub  v.  Estate  of  Horn- 
ung,  supra,  that  the  terms  of  the  statute  in  question  include, 
as  preferred  claims  against  insolvents,  not  only  debts  to  la- 
borers for  wages,  but  also  debts  to  mechanics  and  material- 
men, contractors  and  others  furnishing  labor  and  materials 
in  the  construction  of  the  building  upon  which  the  lien  is 
claimed,  or  the  funds  arising  from  its  sale,  out  of  which  a 
preference  is  claimed.  The  court  referred  to  both  of  the 
previous  decisions.  That  such  decision  was  hastily  consid- 
ered is  evidenced  by  the  iEact  that  the  case  of  McElwaine  v. 
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Hosey,  supra,  is  referred  to  as  already  stated,  and  not  over- 
ruled or  criticised,  but  cited  as  an  authority  supporting  the 
court's  decision,  whereas,  they  are  squarely  in  conflict. 

It  is  this  last  decision  that  is  mainly  relied  upon  by  ap- 
pellant as  supporting  his  contention  that  the  rule  o{- stare 
decisis  should  be  applied  to  the  question  as  it  arises  here. 
This  decision  was  handed  down  on  September  24,  1896, 
within  three  or  four  months  of  the  time  when  the  machiner}' 
is  alleged  to  have  been  sold  by  appellant's  decedent  to  the 
insolvent  company.  The  party  against  whom  the  case  was 
decided  had  sixty  days  in  which  to  file  a  petition  for  a  re- 
hearing, and  until  then  the  case  was  still  in  fieri.  Whether 
a  petition  for  a  rehearing  was  filed,  and  if  so,  when  over- 
ruled, does  not  appear,  but  the  decision  could  not  have  been 
published  in  the  reports  until  long  after  the  contract  of  the 
sale  here  involved  was  made,  and  the  state  of  the  decisions 
upon  the  question  could  afford  no  ground  for  the  applica- 
tion of  the  rule  of  stare  decisis. 

Since  then,  the  question  of  appellant's  right  under  the 
statute  to  a  preference  of  payment  out  of  the  proceeds  of 
the  sale  of  the  premises  has  been  thoroughly  settled,  ad- 
verse to  appellant's  contention,  by  the  decisions  of  the  Su- 
preme Court,  in  the  cases  of  Sulzer-Vogt  Mach.  Co.  v.  Rush- 
vUle  Water  Co.  (1903),  160  Ind.  202,  and  National  Supply 
Co.  V.  Stranahan  (1904),  161  Ind.  602,  and  the  cases  of 
Ooodhub  V.  Estate  of  Homung,  supra,  and  Jenckes  v. 
Jenckes,  supra,  have  been  expressly  overruled. 

No  error  intervened  in  sustaining  appellee's  demurrer  to 
appellant's  intervening  petition.     Judgment  affirmed. 


NOVEMBER  TERM,  1910.  341 

Cole  V.  Leach — 47  Ind.  App.  341. 


Cole  v.  Leach, 

[No.  6,921.     Filed  March  29,  1911.] 

1.  Contracts. — Interpretation. — Particular  Trades, — Customs  and 
Usages, — Contracts  between  tradespeople  should  be  interpreted 
in  accordance  with  the  custom  and  usage  of  such  trades,    p.  344. 

2.  Contracts. — Particular  Trades, — Abbreviations. — Explanations, 
— Complaint. — A  complaint  on  a  contract  relating  to  a  particular 
business  and  containing  abbreviations  peculiar  to  such  business, 
should  aver  extrinsic  facts  making  such  contract  intelligible. 
p.  344. 

3.  BJvroENCE. — Parol. — Explaining  Writings. — Parol  evidence  can- 
not be  heard  to  contradict  a  writing,  but  may  be  admitted  to 
clear  up  ambiguities,  abbreviations,  particular  customs  and  the 
like.    pp.  344, 346. 

4.  Contracts. — Sale  of  Lumber, — Complaint. — Evidence, — ^An  or- 
der by  plalutiflf,  accepted  by  defendant,  for  "200  M.  ft.  of  No.  4 
Wisconsin  pine  boards  either  S  2  S  or  resawed  rough  $16.25  to 
be  shii)ped  out  during  the  coming  Are  of  the  glass  factories  of 
1905  and  1906  as  [plaintiff]  may  order  them  shipi^ed,"  and  that 
"the  above  price  is  f.  o.  b.  an  18^  rate  from  the  north,"  constitutes 
a  contract;  and  a  complaint  alleging  the  breach  thereof  is  suffi- 
cient, parol  evidence  being  admissible  to  show  the  trade  meaning 
of  the  terms  employed,    p.  345. 

6.  Contracts. — Words  and  Phrases. — '*184  Rate  from  the  North,*' 
— A  contract  for  lumber  at  $16.25  a  thousand  "f.  o.  b.  an  18^  rate 
from  the  north"  indicates  that  the  price  should  be  $10.25  a  thou- 
sand f.  o.  b.  at  any  point  of  delivery  having  an  18^  freight  rate 
from  the  north,    p.  346. 

II.  Contracts. — Damages. — Price  of  Lumber. — Special  Findings. — 
Special  findings  that  the  market  value  of  the  grade  of  lum- 
ber contracted  for  "was  from  $19.50  to  $21.50  a  thousaud, 
plus  an  18^  freight  rate  on  all  shipments"  to  point  of  delivery, 
and  that  the  increase  in  the  market  value  of  such  lumber  was 
$3  a  thousand,  and  that  the  contract  price  was  $16.25  f .  o.  b.  at 
any  point  within  an  18^  freight  rate  from  the  north,  sufficiently 
show  the  contract  price  and  the  market  value  of  the  lumber, 
p.  346. 

Prom  Orant  Superior  Court ;  William  H,  Carroll,  Special 
Judge. 

Action  by  William  D.  Leach  against  Charles  W.  Cole. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed, 
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Grant  A.  Dentlcr,  for  appellant. 

Ovid  B,  Jameson,  Frederick  A.  Joss,  Linn  D,  Hay  and 
Condo  &  Browne,  for  appellee. 

Felt,  J. — ^An  action  for  damages  for  breach  of  contract 
on  account  of  failure  of  appellant  to  deliver  to  appellee  cer- 
tain lumber,  in  accordance  with  an  alleged  written  contract. 

The  complaint  was  in  one  paragraph,  to  which  a  demurrer 
was  filed  for  want  of  facts,  and  overruled  with  exception. 

The  court  upon  request  made  a  special  finding  of  facts 
and  stated  conclusions  of  law  thereon,  which  were  in  favor 
of  appellee.  Judgment  was  rendered  in  the  sum  of  $600, 
from  which  this  appeal  is  taken. 

The  errors  relied  upon  for  reversal  are  as  follows:  (1) 
Overruling  the  demurrer  to  the  amended  complaint;  (2) 
error  in  the  conclusions  of  law;  (3)  overruling  appellant's 
motion  for  a  new  trial. 

The  motion  for  a  new  trial  assigned  as  reasons  therefor, 
that  the  decision  of  the  court  was  contrary  to  law  and  was 
not  sustained  by  sufficient  evidence,  and  that  there  was 
error  in  the  admission  of  certain  evidence. 

The  complaint  alleges  generally  that  the  parties  entered 
into  an  agreement  in  writing,  which  is  as  follows : 

''Order  No.  300,  Indianapolis,  Ind., 

September  1,  1905. 

C.  W.  Cole. 

Ship  to  W.  D.  Leach 

at  8ff  rate  out  of  Chicago,  111. 

How  ship When 

Terms:  1^%  or  60  days 

200  M  ft.  of  No.  4  Wisconsin  pine  boards 

Either  S2S  or  resawed  rough  $16.25 

To  be  shipped  out  during  the  coming 

fire  of  the  glass  factories  of  1905 

and  1906  as  W.  D.  Leach  may  order  them 

shipped. 

The  above  price  is  f.o.b  an  18fJ  rate 

from  the  north. 

W.  D.  Leach. 
Accepted : 
C.  W.  Cole." 
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It  further  alleges  that  orders  were  given  to  appellant  by 
appellee  in  pursuance  thereof,  and  that  appellant  refused 
to  comply  therewith,  and  failed  to  ship  lumber  as  agreed; 
that  the  price  of  lumber  advanced,  resulting  in  damages  to 
appellee;  that  certain  terms  and  abbreviations  used  in  the 
memorandum  have  a  definite  and  fixed  meaning,  under- 
stood by  the  parties,  and  generally  so  understood  by  per- 
sons engaged  in  the  lumber  business,  which,  for  the  purposes 
of  this  opinion,  need  not  be  set  out  in  detail. 

It  is  contended  that  the  complaint  is  insufficient  because 
there  is  no  averment  that  Marion  and  Lapel,  Indiana,  are 
within  an  eighteen  cent  freight  rate  from  the  place  desig- 
nated as  "north,"  appellee  having  ordered  shipments  to 
said  towns. 

The  complaint  is  also  attacked  for  insufficiency  of  facts 
on  the  ground  that  the  memorandum  or  contract,  a  breach 
of  which  is  the  basis  of  the  action,  is  unilateral,  lacks  mu- 
tuality, and  is  indefinite,  uncertain  and  insufficient  to  evi- 
dence an  agreement  between  the  parties. 

The  court,  in  the  finding  of  facts,  states  that  the  contract 
was  entered  into  by  the  parties  on  September  1,  1905 ;  that 
appellee  gave  three  several  orders,  each  for  20,000  feet  of 
lumber,  on  January  2,  January  6,  and  February  7,  1906, 
respectively,  all  under  and  in  pursuance  of  the  alleged 
agreement.  The  court  also  found  and  stated  the  meaning 
of  the  several  abbreviations  and  terms  used  in  the  alleged 
contract,  as  understood  by  the  parties  thereto;  that  appel- 
lant received  said  orders,  and  failed  to  deliver  any  lumber 
thereon;  that  prior  to  the  commencement  of  this  action  ap- 
pellee demanded  of  appellant  $600  damages,  which  he  re- 
fused to  pay.  Findings  seven  and  nine  of  the  court  are  as 
follows:  *'  (7)  That  on  January  2  and  6,  and  February  7, 
1906,  and  for  several  days  following  each  of  said  dates,  the 
market  value  of  said  lumber,  and  of  lumber  of  the  same 
grade  and  kind,  was  from  $19.50  a  thousand  to  $21.50 
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a  thousand,  plus  an  eighteen  cent  freight  rate  on  all  ship- 
ments and  deliveries  to  Lapel  and  Marion,  Indiana." 

''(9)  That  the  fair  and  reasonable  increase  and  ad- 
vance in  the  market  value  of  the  lumber  of  the  kind  and 
quality  sold  by  the  agreement  set  out  in  finding  No.  1,  from 
September  1,  1905,  to  January  2  and  6,  and  February  7, 
1906,  and  several  days  after  each  of  said  dates  was  $3  a 
thousand." 

Wlien  parties  enter  into  a  contract  with  reference  to  a 

particular  business  or  trade,  they  are  presumed  to  contract 

with  reference  to  the  known  and  ordinary  usage  of 

1.  that  particular  business  or  trade,  and  their  contracts 
are  to  be  interpreted  consistently  with  such  usage 

when   it   is   not   inconsistent   with   the   contract.     Where 
a    complaint    declares    upon    a    writing    containing    ab- 
breviated and  incomplete  terms,  averments  of  extrin- 

2.  sic  facts  are  permissible  to  make  intelligible  that 
which  is  per  $e  unintelligible.    Jaqua  v.  Witham  & 

Anderson  Co.  (1886),  106  Ind.  545;  Rastetter  v.  Reynolds 
(1903),  160  Ind.  133;  Leiter  v.  Emmons  (1898),  20  Ind. 
App.  22;  Van  Camp  Packing  Co.  v.  Hartman  (1890),  126 
Ind.  177-179;  First  Nat.  Bank  v.  Fiske  (1890),  133  Pa.  St. 
241,  19  Atl.  554,  19  Am.  St.  635,  7  L.  R.  A.  209. 

Parol  evidence  cannot  be  heard  to  vary  or  contradict  the 
terms  of  a  written  instrument,  but  may  be  received  to  ex- 
plain that  which  is  ambiguous,  and  the  rule  applies 

3.  to  abbreviations  and  the  unusual  use  of  letters,  signs 
and  characters,  and  to  peculiar  combinations  of  let- 
ters and  figures,  where  used  with  reference  to  some  par- 
ticular business  in  relation  to  which  the  contract  is  made. 
1  Elliott,  Evidence  §§605,  607,  608  and  cases  cited;  1 
Greenleaf,  Evidence  (13th  ed.)  §282;  Lyon  v.  Lenon 
(1886),  106  Ind.  567;  Barton  v.  Anderson  (1886),  104  Ind. 
578;  Lake  Erie,  etc.,  R.  Co.  v.  Bowker  (1894),  9  Ind.  App. 
428 ;  Leiter  v.  Emmons,  supra;  Rastetter  v.  Reynolds,  supra. 

The  instrument  before  set  out  contains  terms  sometimes 
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called  **  mercantile  shorthandy"  not  commonly  and  gener- 
ally understood,  but  in  this  case  peculiar  to  the  lumber 
business. 

It  is  proper  to  aver  extrinsic  facts  and  to  receive  evi- 
dence to  explain  such  terms,  and  the  contract  is  to  be  viewed 
in  the  light  of  such  explanations,  which  must  be  heard  not 
to  contradict,  but  to  make  clear  to  the  court  the  provisions 
of  the  contract,  as  understood  by  the  parties  thereto. 

As  thus  explained,  the  writing  evidenced  a  proposition 

dgned  by  appellee,  ordering  200,000  feet  of  lumber  at  a 

certain  price  and  on  certain  terms  and  conditions  to 

4.  be  shipped  from  Chicago,  Illinois,  by  appellant,  dur- 
ing certain  parts  of  the  years  1905  and  1906,  in  sep- 
arate shipments,  as  ordered  by  appellee,  which  proposition 
was  accepted  by  appellant.  Both  parties  were  bound  by 
the  terms,  and  cotdd  not  violate  them  yrithout  legal  excuse 
and  escape  liability. 

The  fact  that  the  memorandum  standing  alone,  to  one  un- 
familiar with  the  commercial  terms  employed,  appears  im- 
perfect, indefinite  and  uncertain,  does  not  make  it  insuffi- 
cient to  constitute  a  binding  contract  between  the  parties 
engaged  in  the  lumber  business,  and  who,  as  shown  by  the 
evidence  and  found  by  the  court,  clearly  understood  the 
figures,  signs  and  terms  employed. 

The  questions  raised  by  the  demurrer  and  by  the  objec- 
tions to  the  admission  in  evidence  of  the  memorandum  of 
sale,  and  the  several  orders  for  shipment  of  the  lumber,  and 
to  the  explanation  of  the  terms  and  abbreviations  of  the  in- 
strument, are  so  similar  to  those  discussed  and  decided  in 
Jaqua  v.  Witham  cfe  Anderson  Co.,  supra,  that  further  dis- 
cussion here  is  unnecessary.  There  is  no  available  error  in 
the  ruling  upon  the  demurrer  or  in  the  admission  of  evi- 
dence. See,  also,  Van  Camp  Packing  Co.  v.  Hartman, 
supra;  Eeissner  v.  Oxley  (1881),  80  Ind.  580. 

The  objection  that  the  words,  ''at  8ff  rate  out  of  Chicago, 
111.,"  and  *'the  above  price  is  f.  o.  b.  an  18^  rate  from  the 
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north/'  are  so  indefinite  as  to  have  no  meaning  that 

6.  can  be  ascertained,  we  think,  is  not  tenable.  The 
price  was  $16.25  a  thousand,  f.  o.  b.  an  eighteen 
cent  freight  rate  from  the  north,  which  meant  $16.26  a 
thousand  f.  o.  b.  at  any  point  of  delivery  that  had  an  es- 
tablished eighteen  cent  rate  from  the  north,  to  which  ap- 
pellee might  direct  shipments,  and  Lapel  and  IVIarion  hav- 
ing such  a  rate,  as  shown  by  the  evidence,  it  was  the  price 
of  lumber  delivered  there,  if  so  ordered  by  appellee. 

The  contention  that  the  court  erred  in  its  conclusions  of 
law,  for  the  reason  that  there  was  a  failure  to  find  the 
market  value  of  the  lumber  at  the  place  of  delivery,  is  like- 
wise untenable. 

Finding  seven,  heretofore  set  out,  shows  that  'Hhe  market 

value  of  said  lumber,  and  of  lumber  of  the  same  grade  and 

kind,  was  from  $19.50  to  $21.50  a  thousand,  plus 

6.  an  eighteen  cent  freight  rate  on  all  shipments  and  de- 
liveries to  Lapel  and  Marion,  Indiana,"  and  this 
must  be  held  to  fix  the  market  value  of  lumber  at  those 
points. 

Finding  nine  is  to  the  effect  that  the  reasonable  increase 
in  the  market  value  of  the  lumber  of  the  kind  and  quality 
covered  by  the  agreement  was  $3  a  thousand,  and  the 
further  finding  of  the  court,  that  the  price  made  in  the 
contract  was  $16.25  f.  o.  b.  at  any  point  within  an  eighteen 
cent  freight  rate  from  the  north,  as  already  shown,  in- 
cluded Lapel  and  Marion,  Indiana.  Thus  it  will  be  seen 
that  both  the  contract  price  and  the  market  value  were 
found  by  the  court  and  stated  in  its  finding  of  facts. 

The  court  found  that  the  figures  **  $16.25"  in  said  con- 
tract mean,  and  were  understood  by  the  parties  at  the  time 
to  mean,  * '$16.25  a  thousand  feet." 

The  oral  testimony  introduced,  which  enabled  the  court  to 
find  the  foregoing  facts,  did  not  add  to  nor  vary  tM 

3.  terms  of  the  contract  as  understood  by  the  parties 
at  the  time,  but  only  explained  the  meaning  of  those 
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figures  when  used  in  connection  with  the  lumber  business, 
as  the  parties  to  the  agreement  understood  them. 

The  same  explanation  applies  to  the  phrase  *' coming  fire 
of  the  glass  factories  of  1905  and  1906,"  and  there  was  no 
error  in  admitting  testimony  to  explain  the  time  to  which 
reference  was  thus  made. 

The  complaint  was  sufficient.  The  court  did  not  err  in 
overruling  the  motion  for  a  new  trial  nor  in  its  conclusions 
of  law. 

Judgment  affirmed. 

Myers,  C.  J.,  absent. 


Edwards  et  al.  v.  Van  Cleave  et  al 

[No.  6,925.    Filed  March  30,  1911.] 

1.  Judgment. — Actions  to  Review. — Contracts  for  Sale  of  Real 
Estate. — Commissions. — Retention  of^  by  Owner  for  Third  Per- 
son.— A  complaint  to  review  a  Judgment  is  insufficient,  where 
the  complaint  on  which  the  judgment  rests  alleged  that  the 
plaintiff  therein  was  employed  by  defendants'  agents  to  sell  n 
certain  tract  of  land,  and  that  defendants  paid  to  such  agents 
two-thirds  of  the  agreed  commission  and  retained  one-third  for 
the  plaintiff,  since  the  contract  on  which  the  action  was  based 
was  not  the  contract  for  commission,  but  the  special  agreement 
with  such  agents  to  pay  the  one-third  retained  to  the  plaintiff. 
p.  350. 

2.  Contracts. — Beneficiaries. — Actions  hy. — A  beneficiary  may 
maintain  an  action  on  a  contract  made  for  his  benefit,    p.  351. 

3.  Frauds,  Statute  of. — Contracts  to  Pay  Debts  of  Others. — An 
agreement  by  the  owner  of  real  estate  with  his  agents  to  pay 
to  a  third  person  one-third  of  the  commission  on  a  certain  sale 
of  real  estate,  which  he  retained  in  his  settlement  with  such 
agents,  is  not  within  the  statute  of  frauds,    p.  351. 

4.  Judgment. — Action  to  Revieto. — Nature  of. — An  action  to  re- 
view a  Judgment  is  in  the  nature  of  an  appeal,  and  is  triable  by 
the  record  alone,  the  judgment  being  set  aside  only  for  errors 
which  would  work  a  reversal  of  the  judgment  on  appeal,    p.  351. 

5.  Judgment. — Actions  to  Review. — Presumptions. — In  an  action 
to  review  a  judgment  every  presumption  is  indulged  in  favor  of 
such  judgment ;  and  the  plaintiff  therein  must  affirmatively  show 
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that  the  complaint  was  insufficient,  or  that  the  court  did  not 
have  Jurisdiction  of  the  subject-matter,  or  the  person,  p.  351. 
6.  Action. — Where  Commenced, — Process. — Agents. — ^Natural  per- 
sons, as  well  as  domestic  and  foreign  corporations,  may  be  sued 
in  the  county  where  they  transact  business,  and  process  may  be 
served  upon  their  agents,  or  other  persons  authorized  to  transact 
business  for  them.    p.  351. 

Prom  Montgomery  Circuit  Court;  J  ere  West,  Judge. 

Action  by  Chandler  S.  Edwards  and  others  against  Henry 
D.  Van  Cleave  and  others.  Prom  a  judgment  for  defend- 
ants,  plaintiffs  appeal.    Affirmed. 

M.  W.  Bruner,  for  appellants. 

8.  C.  Kennedy,  ff.  D.  Van  Cleave  and  C.  B,  Marshall, 
for  appellees. 

Pel/f,  J. — Suit  by  appellants  to  review  a  judgment  ren- 
dered against  them  in  the  Montgomery  Circuit  Court.  Ap- 
pellees demurred  separately  and  severally  to  the  complaint 
for  insufficiency  of  facts,  and  each  demurrer  was  sustained 
and  an  exception  taken. 

Appellants  refused  to  plead  further,  and  judgment  was 
rendered  against  them,  from  which  this  appeal  is  taken,  and 
the  rulings  on  the  demurrers  are  assigned  as  errors. 

The  complaint  for  review  sets  out  in  full  the  pleadings, 
summons,  return  of  sheriff  thereon  and  docket  entries  in 
the  original  suit,  and  states  that  there  is  manifest  error  of 
the  court  in  this:  That  the  facts  are  insufficient  to  con- 
stitute a  cause  of  action  against  appellants  or  any  one  of 
them,  and  the  court  did  not  have  jurisdiction  of  their  per- 
sons. The  complaint  also  shows  that  appellee  Van  Cleave 
sold  and  assigned  the  original  judgment  to  appellee 
Fletcher;  that  appellant  Goose  River  Bank  is  a  corpora- 
tion organized  under  the  laws  of  North  Dakota,  and  that 
appellants  were  then  and  have  continued  to  be  and  are 
now  residents  of  that  state.  Prayer  that  the  judgment  be 
reviewed  and  declared  null  and  void. 

The   original  complaint,  on  which  judgment  was   ren- 
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dered  for  appellee  Van  Cleave,  alleged  that  appellees  Smith 
and  Walkup  were  partners  in  the  real  estate  businss  in 
Crawfordsville,  Indiana,  doing  business  under  the  name  of 
R.  C.  Smith,  and  that  they  entered  into  a  written  contract 
with  appellee  Van  Cleave,  whereby  they  agreed  to  pay  to 
him  one-third  of  the  commission — amounting  to  $154 — for 
the  sale  of  308  acres  of  real  estate  in  the  State  of  North 
Dakota,  owned  by  appellants ;  that  appellee  Van  Cleave  per- 
formed his  part,  of  said  agreement  by  furnishing  the  pur- 
chaser who  bought  the  real  estate  and  paid  the  agreed  price 
therefor;  that  appellants  paid  to  said  Smith  and  "Walkup 
two-thirds  of  said  commission,  and  at  the  time  agreed  with 
said  Smith  and  Walkup  to  retain  one-third  of  the  amount 
and  pay  it  to  said  Van  Cleave,  and  upon  failure  so  to  do 
the  original  suit  was  commenced  and  summons  duly  is- 
sued and  served  by  **  reading  the  within  summons  to  and 
within  the  hearing  of  Robert  C.  Smith  and  Bankin  C. 
Walkup,  and  by  reading  this  summons  to  Robert  C.  Smith 
as  agent  of  Chandler  S.  Edwards,  Chandler  L.  Grandin, 
and  reading  to  Robert  C.  Smith  as  agent  of  Goose  River 
Bank,  and  by  leaving  a  true  and  certified  copy  of  the  within^ 
smmnons  with  Robert  C.  Smith  as  agent  for  said  Edwards 
and  Grandin,  and  by  leaving  a  true  and  certified  copy  of 
this  summons  with  Robert  C.  Smith  as  agent  for  Goose 
River  Bank.*'  The  service  was  made  on  September  22, 
1906,  and  indorsed;  *'John  H.  Mount, 

Sheriff  Montgomery  County. 
By  J.  B.  B.,  Deputy.'* 

The  record  also  shows  the  publication  of  the  deposition 
of  said  Smith ;  that  each  defendant  had  been  duly  served 
with  process  more  than  ten  days  before  October  6,  1906, 
which  was  the  return  day  indorsed  upon  the  summons ;  that 
appellants,  Edwards,  Grandin  and  Goose  River  Bank,  and 
appellees  Smith  and  Walkup  were  duly  defaulted,  and  the 
case  submitted  to  the  court  for  trial  upon  the  default,  and 
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tliat  the  court,  having  heard  the  evidence,  found  for  appel- 
lee Van  Cleave,  and  rendered  judgment  in  his  favor  in  the 
sum  of  $154  and  for  costs. 

The  contention  of  appellants  is  that  the  original  com- 
plaint was  not  sufficient  to  sustain  a  judgment  against  them, 
and  that  the  court  did  not  have  jurisdiction  of  ap- 

1.  pellants  authorizing  the  rendition  of  judgment 
against  them.  They  assert  that  the  original  com- 
plaint was  for  the  collection  of  a  commission  for  the  sale 
of  real  estate,  and  does  not  allege  that  the  contract  was  in 
writing,  and  therefore,  under  our  statute  and  decisions,  was 
insufficient. 

We  cannot  agree  with  appellants'  construction  of  the 
original  complaint,  for  by  the  averments  it  appears  that  the 
sale  of  the  real  estate  was  made  according  to  the  agreement 
and  the  commission  paid ;  that  appellants,  by  special  agree- 
ment with  Smith  and  Walkup,  held  the  part  thereof  which 
was  to  go  to  appellee  Van  Cleave,  and  agreed  to  pay  it  to 
him,  but  failed  so  to  do.  The  original  suit,  therefore,  was 
not  upon  the  contract  for  the  collection  of  a  commission,  but 
upon  a  new  promise  made  after  the  sale  was  consummated, 
and  at  the  time  the  commission  was  settled. 

Following  the  averments  of  the  complaint,  there  was  no 
question  or  dispute  about  the  commission,  and  all  concerned 
at  that  time  conceded  Van  Cleave 's  right  to  the  money  re- 
tained by  appellants,  not  as  their  own,  but  as  his.  The  breach 
of  contract  was  therefore  not  upon  the  agreement  to  pay 
commission,  but  upon  the  new  promise  of  appellants  to  pay 
Van  Cleave  the  money  due  to  him  from  Smith  and  Walkup, 
and  left  in  their  hands  for  the  express  purpose  of  dis- 
charging that  obligation.  Appellants'  liability  was  not 
thereby  increased,  for  they  deducted  the  amount  from  the 
sum  due  to  Smith  and  Walkup,  and  the  full  consideration 
had  already  been  received,  and  was  retained  by  thera. 

A  third  party  may  maintain  an  action  on  a  contract  made 
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for  his  benefit.    Zimmerman  v.  Zehendner  (1905), 

2.  161  Ind.  466;  Bansdel  v.  Moore  (1899),  153  Ind.  393, 
53  L.  R.  A.  753;  Ferris  v.  American  Bremng  Co* 

(1900),  155  Ind.  539,  52  L.,R.  A.  305.    Such  promise  to  pay 
the  debt  of  another  does  not  fall  within  the  statute 

3.  of  frauda.    Wolke  v.  Fleming  (1885),  103  Ind.  105, 
53  Am.  Rep.  495;  Crim  v.  Fitch  (1876),  53  Ind.  214; 

Boruff  V.  Hudson  (1894),  138  Ind.  280. 

A  suit  to  review  a  judgment  for  error  of  law  appearing  in 

the  proceedings  is  in  the  nature  of  an  appeal,  and  is  to  be 

tried  by  the  record  alone,  and  cannot  be  sustained, 

4.  unless  the  errors  are  such  as  would  reverse  the  judg- 
ment on  appeal    §§645,  646  Bums  1908,  §§615,  616 

R.  S.  1881;  Williams  v.  Manley  (1904),  33  Ind.  App.  270; 
Godfrey  v.  White  (1904),  32  Ind.  App.  265 ;  Evansville,  etc., 
R.  Co.  V.  Maddux  (1893),  134  Ind.  571;  Bement  v.  May 
(1893),  135  Ind.  664;  Baker  v.  Ludlam  (1889),  118  Ind. 
87;  Searle  v.  Whipperman  (1881),  79  Ind.  424, 

Every  presumption  is  indulged  in  favor  of  a  court  of 

general  jurisdiction,  and  if  it  does  not  afSrmatively  appear 

from  the  record  that  the  complaint  was  insuf&cient, 

5.  or  that  the  court  did  not  have  jurisdiction  of  the 
subject-matter,  or  that  the  process  issued  against  the 

parties  was  not  sufficient  to  give  the  court  jurisdiction,  there 
can  be  no  relief  obtained  in  a  suit  to  review  the  judgment. 
Whittenberger  v.  Bower  (1902),  158  Ind.  673;  O'BHen  v. 
State  (1890),  125  Ind.  38,  9  L.  R.  A.  323;  Lee  v.  Templeton 
(1881),  73  Ind.  315,  323;  Shoemaker  v.  South  Bend  Spark 
Arrester  Co.  (1893),  135  Ind.  471,  22  L.  R.  A.  332;  Godfrey 
V.  White,  supra;  Baker  v.  Ludlam,  supra. 

Natural  persons  and  both  foreign  and  domestic  corpora- 
tions may  be  sued  in  the  county  where  they  transact  busi- 
ness, and  process  may  be  served  upon  their  agents, 

6.  or  upon  persons  authorized  to  transact  business  for 
them  or  in  the  name  of  such  corporation. 
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Appellants  were  transacting  business  in  Montgomery 
county,  Indiana,  by  Smith,  their  agent,  and  the  suit  grew 
out  of  the  business  so  transacted.  The  process  shown  by  the 
record  was  duly  served  upon  Smith,  as  such  agent,  and  we 
cannot,  in  the  face  of  this  record,  say  that  the  court  did  not 
obtain  jurisdiction  of  the  persons  of  appellants.  The  juris- 
diction of  the  subject-matter,  of  course,  is  not  questioned. 
§311  Bums  1908,  §309  R.  S.  1881;  Fort  Wayne  Ins.  Co.  v. 
Irivin  (1899),  23  Ind.  App.  53;  Rush  v.  Foos  Mfg.  Co. 
(1898),  20- Ind.  App.  515;  Rauber  v.  Whit7iey  (1890),  125 
Ind.  216;  Coikey  v.  Conder  (1894),  137  Ind.  441. 

No  available  error  is  shown  by  the  record. 

Judgment  affirmed. 


Hampel,  Administrator,  v.  Hampel  et  al. 

[No.  7,193.    Filed  March  30,  1911.] 

1.  Appeal. —  Moot  Questions. —  Leases. —  Expiration  before  Deci- 
sion.—  AdministratorH. —  Where  an  administrator  petitions  for 
leave  to  soli  real  estate  to  make  assets  with  which  to  pay  debts, 
and  he  unsuccessfully  seeks  to  set  aside  a  lease,  and  the  prop- 
erty Is  ordered  sold  subject  thereto,  his  appeal  from  such  order 
will  be  dismissed,  where  the  lease  expires  of  its  own  limitation 
before  a  decision  is  reached. 

From  Clark  Circuit  Court;  Harry  C.  Montgomery,  Judge. 

Action  by  Otto  J.  Hampel,  as  administrator  of  the  estate 
of  Elizabeth  Hampel,  deceased,  against  Christian  W.  Ham- 
pel and  others.  From  the  judgment  rendered,  plaintiff  ap- 
peals.   Appeal  dismissed. 

Oeorge  H.  Hester,  for  appellant. 
C.  L.  &  H.  E.  Jeweit,  for  appellees. 

Adams,  J. — ^Elizabeth  Hampel  died  intestate  at  Floyd 
county,  Indiana,  in  1908,  and  appellant,  Otto  J.  Hampel, 
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was  appointed  administrator  of  her  estate  by  the  Floyd  Cir- 
cuit Court.  At  the  time  of  her  death,  said  Elizabeth  Hampel 
was  the  owner  in  fee  simple  of  four  lots  in  the  town  of 
Greenville,  Floyd  county,  Indiana,  also  of  a  farm  of  forty- 
nine  and  one-half  acres  in  said  county.  There  being  an  in- 
sufiSciency  of  personal- property  to  pay  the  debts  of  said 
estate  of  Elizabeth  Hampel,  appellant,  as  administrator  of 
hsr  estate,  filed  his  petition  in  the  Floyd  Circuit  Court,  ask- 
ing that  the  town  lots  be  sold  to  make  assets  with  which  to 
pay  the  debts  of  the  estate. 

In  his  petition  appellant  sought  to  set  aside  a  certain 
lease  to  the  town  lots  and  the  farm  property,  executed  by 
said  Elizabeth  Hampel  to  appellee  Christian  W.  Hampel. 
By  the  terms  of  the  lease  it  was  provided  that  it  should  con- 
tinue for  a  term  of  five  years,  or  until  March  1,  1911,  as 
to  the  farm  property,  and  for  two  years  as  to  the  town  lots, 
with  the  right  to  renew  for  an  additional  term  of  two  years, 
which  would  extend  the  term  until  April  10,  1910. 

A  change  of  venue  was  taken  from  the  Floyd  Circuit 
Court  to  the  Clark  Circuit  Court,  where  an  amended  com- 
plaint was  filed  and  issue  joined  thereon. 

The  only  question  contested  in  the  proceedings  was  the 
validity  of  the  lease,  the  right  to  sell  the  four  lots  in  the 
town  of  Greenville  not  being  disputed.  The  court  found 
that  the  lease  was  valid  and  binding,  and  directed  the  sale 
subject  to  said  lease. 

It  appears  from  the  record  that  the  lease,  as  to  the  prop- 
erty sought  to  be  sold,  expired  on  April  10,  1910,  and  upon 
the  farm  property  it  expired  March  1,  1911.  As  the  lease, 
which  was  the  only  matter  in  controversy  in  this  suit,  has 
now  ceased  to  exist  by  virtue  of  its  own  terms,  nothing  re- 
mains for  decision  but  a  moot  question.  It  has  been  many 
times  held  that  this  court  will  not  decide  mere  abstract  ques- 
tions, from  determination  of  which  no  practical  result  can 
follow.  Roive  V.  Bateman  (1899),  153  Ind.  633;  State,  ex 
Vol.  47—23 
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reL,  V.  Board,  etc.  (1899),  153  Ind.  302;  Stauffer  v.  Sali- 
ramie  Min,,  etc.,  Co.  (1897),  147  Ind.  71;  Wallace  v.  City 
of  Indianapolis  (1872),  40  Ind.  287. 
Appeal  dismissed. 


Brown  v.  SraRLBY  Hill  Coal  Company. 

[No.  7,457.    Filed  March  30,  1911.] 

1.  Masteb  and  Servant. — Negligence. — Complaint — Duty. — Facts. 
— A  complaint  by  a  servant  against  his  master  for  negligence 
must  set  out  the  facts  showing  the  violation  by  the  master  of  a 
duty  owing  to  the  servant,  to  the  servant's  damage,    p.  355. 

2.  Master  and  Servant. — Mines. — Safe  Place. — Injury  on  Return 
from  Obtaining  Loaned  Tool. — Complaint. — A  complaint  alleging 
that  the  plaintiff  was  injured  by  reason  of  the  falling  of  loose 
stone  from  the  roof  of  a  coal  mine  at  a  time  when  he  was  re- 
turning from  a  fellow  miner's  room,  whither  he  had  gone  to  se- 
cure a  loaned  tool,  is  Insufficient,  since  he  was  not  in  the  line  of 
duty  at  such  time  and  place,  but  was  on  an  errand  for  his  own 
convenience,    pp.  355, 357. 

3.  Master  and  Servant. — Safe  Place. — Coal  Mines. — Line  of  Duty. 
— ^The  operator  of  a  coal  mine  is  required  to  furnish  miners  a 
reasonably  safe  place  In  which  to  work,  but  this  duty  extends 
only  to  the  periods  when  such  miners  are  engaged  in  the  oper- 
ator's business,    p.  357. 

4.  Appeal. — Affirmance. — Right  Result. — Minor  Errors. — ^Where  a 
Judgment  must  be  affirmed  on  the  merits,  alleged  errors  may  be 
disregarded,    p.  359. 

Prom   Sullivan   Circuit  Court;   Charles  E.   Henderson, 

Judge. 

Action  by  Thomas  Brown  against  the  Shirley  Hill  Coal 
Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals. (For  opinion  on  transfer  from  Supreme  Court,  see 
173  Ind.  133.)    Affirmed. 

Qeo.  W.  Buff  and  W.  P.  Stratton,  for  appellant. 
John  T.  Hays  and  Will  H.  Hays,  for  appellee. 

Ibach,  J. — Appellant  brought  this  action  against  appellee 
in  the  Sullivan  Circuit  Court,  to  recover  damages  for  in- 
juries alleged  to  have  been  received  by  him  while  at  work 
in   appellee's   mine.     Appellee   filed   a   demurrer   to   the 
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amended  complaint,  for  the  reason  that  it  did  not  state  facts 
suflScient  to  constitute  a  cause  of  action,  which  demurrer  was 
sustained.  The  only  error  assigned  calls  in  question  the 
action  of  the  trial  court  in  sustaining  appellee's  demurrer. 

To  hold  this  complaint  sufficient  it  must  appear,  by  proper 

averments,  that  appellee  violated  some  duty  which,  at  the 

time  and  place  of  the  alleged  injury,  it  owed  to  ap- 

1.  pellant,  and  which  duty  it  had  omitted  to  perform. 
The  general  rule  in  such  cases  is  that  the  pleader 

must,  by  positive  averments,  set  out  in  his  complaint  the 
facts  creating  the  duty  which  has  not  been  performed,  and 
from  such  facts  the  court  will  then  determine,  as  a  matter 
of  law,  whether  such  duty  existed.  Laporte  Carriage  Co.  v. 
SuUender  (1905),  165  Ind.  290;  Malott  v.  Sample  (1905), 
164  Ind.  645. 

With  this  well-established  rule  in  view,  we  will  examine 
the  complaint  before  us.    So  much  of  such  pleading  as  de- 
scribed the  place  where  appellant  was  assigned  to 

2.  work  is  as  follows :    *  *  This  plaintiff,  under  the  direc- 
tion of  defendant,  through  John  Quigley,  who  was 

then  and  there  the  mine  boss  of  said  defendant  at  said  mine, 
was  assigned  to  work  in  entries  three  and  four  south,  oflE  of 
a  main  west,  in  driving  said  entries  three  and  four  in  turn- 
ing the  room  necks  thereof  The  duty  charged  by  appel- 
lant as  owing  to  him  by  appellee  is  averred  in  the  following 
language:  **It  was  the  duty  of  said  defendant,  through  its 
mine  boss,  to  see  that  all  loose  coal,  rock  and  slate  overhead 
and  in  the  roof  of  said  entries,  including  the  room  necks  of 
said  entries,  where  miners  have  to  travel  to  and  from  their 
work,  are  taken  down  or  carefully  secured  at  times  when 
miners  are  at  work  therein.''  It  is  also  averred  that  it  be- 
came and  was  the  duty  of  said  defendant,  through  its  mine 
boss  aforesaid,  to  see  that  as  the  miners  advanced  their  work 
all  loose  coal,  slate  and  rock  overhead  were  taken  down,  or 
carefully  secured  against  falling  therein  on  the  travel  and 
air  ways. 
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The  averment  of  the  failure  to  perform  such  duty  charged 
against  appellee  is  as  follows:  ^'Appellee  did  not  perform 
its  duty  in  that  behalf  in  this,  to  wit,  that  said  defendant 
did  not,  through  its  mine  boss  or  otherwise,  see  that  all 
loose  coal,  slate  and  rock  overhead,  in  excavations  made  in 
entries  and  room  necks,  where  miners  travel  to  and  from 
their  work,  were  taken  down  or  carefully  secured,  but  care- 
lessly and  negligently  allowed  and  permitted  a  large  piece 
of  slate  or  rock,  in  the  roof  of  one  of  the  room  necks  of  said 
entry  four  south  of  the  main  west  entry  to  become  loose,  and 
liable  to  fall  on  any  one  passing  thereunder,  which  said  fact 
was  unknown  to  this  plaintiff,  but  was  known  to  defendant." 

Then  also  follows  an  allegation  that  the  miners  furnished 
their  own  tools,  and  when  they  were  not  immediately  used 
they  were  kept  back  a  safe  distance  from  the  face  of  the 
entries  in  break  throughs  and  room  necks.  And  finally,  ap- 
pellant avers  that  * 'a  fellow  miner,  working  in  a  room  turned 
off  of  said  entry  four  south,  asked  plaintiff  for  the  use  of 
his  cartridge  pin,  and  said  he  would  return  it  to  the  break- 
through, which  was  located  thirty-five  or  forty  feet  in  the 
rear  of  the  face  of  said  entry  three  south ;  that  said  pin  was 
not  returned  by  said  fellow  miner  to  the  breakthrough  be- 
fore it  was  needed  by  plaintiff  in  prosecuting  the  work  he 
had  been  assigned  to  do,  and  which  work  could  not  be  prose- 
cuted without  said  pin;  that  from  the  face  of  said  entry, 
where  plaintiff  and  his  coworker  Tumey  were  ready  to  load 
and  shoot,  plaintiff  went  back  to  the  breakthrough  to  get  said 
cartridge  pin,  and  not  finding  it  there  passed  out  of  entry 
four  south,  and  started  through  said  entry  to  the  fourth 
room  neck,  and  went  into  said  room  neck  a  distance  of  six 
or  eight  feet,  obtained  the  pin,  and  started  back  to  his  work, 
which  was  some  distance  away,  when  a  large  piece  of  slate 
fell  and  injured  him.** 

The  complaint  is  fatally  defective.  There  is  no  action- 
able negligence  charged  against  appellee.  There  is  no  rule 
of  pleading  more  firmly  established  than  the  one  which  re- 
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quires  that  in  every  charge  of  actionable  negligence  there 
nrast  be  an  allegation  of  facts  which  shows  a  duty  owing  by 
the  person  charged  to  the  injured  person.  It  nowhere 
aflfenatively  appears  by  the  facts  averred  that  the  injury 
for  which  this  action  is  brought  was  received  by  appellant 
while  engaged  in  his  duties  at  the  place  where  he  was  re- 
quired to  work ;  nor  does  it  appear  by  direct  averments  that 
appellee  owed  appellant  any  duty  to  make  safe  the  place 
where  he  avers  he  was  injured.  It  does  appear  from  the 
complaint,  however,  that  the  cartridge  pin  in  question  had 
been  loaned  by  appellant  of  his  own  free  will,  to  a  fellow 
workman,  and  for  the  convenience  of  such  fellow  workman, 
to  be  used  some  distance  from  where  appellant  was  at  work. 

The  complaint  further  shows  that  the  injuries  which  were 
received  by  appellant  were  received  when  returing  from  his 
journey  to  obtain  the  cartridge  pin  so  loaned  by  him ;  that 
in  80  doing  he  was  not  engaged  in  the  performance  of  any 
duty  he  owed  to  appellee  by  reason  of  his  contract  of  em- 
ployment, but  instead  was  returning  to  the  place  of  his  labor 
after  he  had  gone  therefrom  without  any  direction  from,  or 
even  notice  on  the  part  of,  appellee,  and  the  purpose  of  his 
leaving  his  place  of  work  was  to  recover  the  cartridge  pin 
which  he  had  loaned  to  accommodate  some  other  workman 
in  the  mine. 

Appellee  in  this  cause  was  required  to  furnish  appellant 

with  a  reasonably  safe  place  in  which  to  work,  and  to 

furnish  him  a  reasonably  safe  passageway  for  ingress 

3.  and  egress ;  but  this  duty  was  limited  to  the  premises 
where  the  employe  was  required  to  be  to  carry  out 
the  duties  of  his  employment.  This  obligation  did  not  ex- 
tend to  his  protection  outside  of  the  place  of  his  employ- 
ment, and  to  a  place  where  he  was  neither  invited  nor  ex- 
pected to  go,  and  into  which  dangerous  place  he  went  solely 
on  his  own  account. 

A  personal  injury  case  very  similar  to  this  one  was  the 
case  of  Pioneer  Mining,  etc.,  Co.  v.  T alley  (1907),  152  Ala. 
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162,  43  South.  800,  12  L.  R.  A.  (N.  S.)  861,  in  which 

2.  an  employe  in  a  mine  left  his  place  of  work  and  went 
to  another  part  of  the  mine  to  reclaim  one  of  his 
tools,  and  while  so  doing  was  injured  by  the  falling  of  slate 
from  the  roof  of  the  portion  of  the  mine  to  which  he  had 
gone.  The  complaint  seems  to  have  proceeded  upon  the 
theory  that  when  he  was  injured  he  was  engaged  in  and 
about  the  master's  business.  There  was  a  finding  for  plain- 
tiff, but  the  supreme  court  of  Alabama  reversed  it,  and  held 
that  the  trial  court  erred  in  refusing  to  direct  a  verdict  for 
defendant.  The  court  said:  **The  evidence  shows,  without 
conflict,  that  plaintiff  at  the  time  he  was  injured  had  gone 
from  his  place  of  work  in  the  entry  to  another  entry  or  place 
of  work  of  other  persons  in  the  employment  of  defendant, 
to  reclaim  and  get  his  own  tools,  that  he  had  loaned  to  such 
other  persons.  He  was  thus  engaged  in  his  own  business, 
and  not  on  that  of  the  defendant.  When  he  did  this,  leaving 
his  own  place  of  labor,  for  the  purposes  specified,  he  assumed 
the  risk  incident  to  the  route  voliintarily  selected  by  him." 
Geis  V.  Tenyiessee  Coal,  etc.,  R.  Co.  (1904),  143  Ala.  299,  39 
South.  301. 

The  case  just  quoted  from  is  almost  identical  with  this 
case.  We  are  seldom  able  to  find  cases  so  much  alike  in  all 
their  essential  averments. 

In  the  case  of  Elsworth  v.  Metheney  (1900),  104  Fed.  119, 
44  C.  C.  A.  484,  51  L.  R.  A.  389,  it  was  held  that  a  coal 
miner  going  through  a  passageway,  during  the  noon  hour, 
to  another  part  of  the  mine  to  visit  another  workman,  is  not 
engaged  in  the  performance  of  the  duties  of  his  employment, 
and  while  thus  injured  he  could  not  hold  the  employer 
liable  for  any  injury.  The  court  said:  **He  was  not  en- 
gaged in  the  business  of  his  employer  at  the  time  of  the 
injury,  but  came  to  his  death  at  the  noon  hour,  while  return- 
ing from  a  visit  undertaken,  upon  his  own  volition,  outside 
the  part  of  the  mine  in  which  he  was  employed." 

In  the  case  of  Wright  v.  Bawson  (1879),  52  Iowa  329,  3 


November  term,  1910.  359 

Owen  V.  Harriott — il  I  mi.  A  pp.  351). 

N.  W.  106,  35  Am.  Rep.  275,  an  employe  in  a  coal  mine  left 
the  room  where  he  was  at  work  and  went  to  another,  accord- 
ing to  custom,  to  visit  some  employes  there  at  work,  and 
while  there  the  roof  fell  in  by  reason  of  defects  in  it  and 
killed  him,  and  it  was  held  that  no  action  could  be  main- 
tained therefor  against  the  employer. 

These  cases  all  seem  to  be  very  much  in  point,  and  clearly 
support  the  decision  of  the  trial  court  in  the  case  before  us. 
Other  interesting  cases  pertinent  to  the  same  matter  might 
be  cited.  Reference  is  made  to  the  following  cases  and  text- 
book: Brovm  v.  Byroads  (1874),  47  Ind.  435;  Evansville, 
etc.,  R.  Co,  V.  Griffin  (1885),  100  Ind.  221,  50  Am.  Rep.  783 ; 
1  Thompson,  Negligence  308;  Zoebisch  v.  Tarbell  (1865),  10 
Allen  385,  87  Am.  Dec.  660;  Murray  v.  McLean  (1870),  57 
111.  378;  ScJrmidt  v.  Bauer  (1889),  80  Cal.  565,  22  Pac.  256, 
5  L.  R.  A.  580. 

Appellee  argues  that  the  amended  complaint  is  insufficient 

in  other  respects,  but,  in  view  of  the  conclusion  reached, 

we  deem  it  unnecessary  to  consider  them.    The  court 

4.  did  not  commit  error  in  sustaining  appellee's  de- 
murrer to  appellant's  amended  complaint. 

Judgment  affirmed. 


Owen  v.  Harriott. 

[No.  6,914.     Filed  March  31,  1911.] 

1.  Appeal. — Briefs. — Points  and  Authorities, — Waiver. — ^Where 
appellant  fails  to  consider  under  his  Points  and  Authorities  in  his 
brief  certain  alleged  errors,  they  are  waived,    p.  301. 

2.  Pabties.  —  Beneficiaries.  —  Contracts,  —  Notes.  —  Mortgages.  — 
"Trustee  of  an  Express  Trust." — Where  a  husband  acted  as  the 
agent  of  his  wife  in  the  sale  of  goods,  and  a  note  and  mortgage 
In  payment  for  the  goods  were  executed  to  hini,  he  may  main- 
tain a  suit  thereon  in  his  own  name  as  the  "trustee  of  an  express 
trnst."     (§252  Bums  1908,  §252  R.  S.  1881.)     p.  362. 

3.  Appeal. — Presentation  of  Question. — New  Trial. — Presentation 
to  Court. — Where  the  record  on  appeal  shows  that  the  appellant's 
motion  for  a  new  trial  was  "filed  in  the  office  of  the  clerk"  on 
July  22,  and  that  on  September  18,  at  the  succeeding  term,  leave 


360  APPELLATE  COURT  OP  INDIANA, 

Owen  V.  Harriott — 47  Ind.  App.  359. 

was  granted  to  amend  such  motion,  and  that  on  October  5,  *'the 
court  overruled  the  motion  of  the  defendant  for  a  new  trial^  no 
question  on  the  overruling  of  such  motion  Is  presented,  there 
being  no  showing  that  the  motion  was  presented  to  the  court 
except  at  the  September  term,  merely  filing  with  the  clerk  bebig 
insufiicient.    p.  365. 

4.  Judgment. — Motions  in  Arrest. — Pleadings. — Where  the  plead- 
ings, in  a  suit  on  a  note  and  for  foreclosure  of  a  mortgage,  consist 
merely  of  a  complaint  and  si)ecial  answers,  including  one  of 
set-ofT,  defendant's  motion  in  arrest  of  Judgment  must  be  denied 
unless  all  paragraphs  of  the  complaint  are  so  defective  as  not 
to  l>e  cured  by  the  verdict  or  finding,    p.  367. 

5.  Appeal. — Briefs. — Waiver. — Motions  in  Arrest  of  Judgment.— 
Appellant's  failure,  in  his  brief,  to  question  the  first  paragrapb 
of  api>eIloe's  complaint,  is  a  waiver  of  his  motion  in  arrest  of 
judgment,     p.  368. 

6.  Judgment. — Death  of  Special  Trial  Judge. — Appointment  by 
Regular  Judge. — Change  of  Judge. — ^Where  a  change  of  judge  is 
granted  and  a  special  judge  tries  the  case  but  dies  before  signing 
the  judgment  rendered  therein,  the  regular  judge  should  appoint 
another  special  judge  whose  duty  it  is  to  sign  such  judgment  pp. 
3(58, 370. 

7.  Judges. — Special. — Appointment. — Presumptions. — The  appoint- 
ment of  a  special  judge  will  be  presumed  to  be  regular,  where 
the  contrary  does  not  appear,    p.  369. 

8.  Judges. — Special. — Authority. — A  special  judge  has  authority  to 
determine  a  case  in  all  stages,    p.  369. 

9.  Judgment. — Unsigned. — Validity. — An  unsigned  judgment  is  de- 
fective but  not  void.    p.  370. 

10.  Appeal. — CertioraH. — Correction  of  Record  BeloK.—I^vi- 
dence. —  Motions. —  Entries. —  In  an  application  to  correct  the 
record  of  a  case  below,  evidence  of  written  motions  and  record 
entries  and  filings  is  admissible,  and  on  writ  of  certiorari  the 
court,  on  appeal,  may  review  the  trial  court's  rulings  thereon, 
p.  370. 

11.  Costs. — Certiorari. — Correcting  Record. — ^Where  appellee  ap- 
plied in  the  trial  court  for  a  correction  of  the  record,  but  the 
court  erroneously  failed  so  to  correct,  the  Appellate  Court,  on  a 
writ  of  certiorari,  may  tax  the  costs  of  such  proceeding,  includhig 
the  writ,  against  appellant,    p.  371. 

From  Delaware  Circuit  Court ;  Ed  Jackson,  Special  Judge, 

Suit  by  Arthur  L.  Harriott  against  Timothy  S.  Owen  and 
another.  From  a  decree  for  plaintiff,  defendant  Owen  ap- 
peals. (For  decision  on  motion  for  a  writ  of  certiorari,  see 
42  Ind.  App.  604.)     Affirmed. 
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Timothy  8,  Owen  and  Frank  Ellis,  for  appellant. 
McClellan  <fe  Hensel,  for  appellee. 

HoTTEL,  J. — This  is  a  suit  brought  by  appellee  against  ap- 
pellant and  Lewis  L.  Perdiue,  to  collect  a  promissory  note 
and  to  foreclose  a  chattel  mortgage  given  to  secure  said  note. 
Suit  was  dismissed  as  to  Perdiue,  and  upon  trial  by  the  court 
there  was  judgment  for  appellee  against  appellant  in  the 
sum  of  $314.53,  and  a  decree  for  the  sale  of  the  chattels 
mortgaged,  in  case  of  default  of  payment  of  the  judgment. 

The  complaint  was  in  two  paragraphs,  to  each  of  which 
a  demurrer  was  filed  and  overruled.  The  defendant  filed  an 
ansi^'er  in  seven  paragraphs,  including  the  general  denial 
and  a  paragraph  of  set-off. 

Appellant  in  his  brief  states  his  propositions  of  law  and 
the  authorities  relied  upon  to  support  them,  without  argu- 
ment.     In   these    propositions   the    third,    eleventh, 

1.  twelfth  and  fifteenth  assignments  of  error  only  are 
considered.  All  other  assignments,  relied  upon  for 
reversal,  are  therefore  waived.  Rule  22  Supreme  and  Ap- 
pellate Court;  Hoover  v.  Weesner  (1897),  147  Ind.  510; 
Gifford  V.  Baler  (1902),  158  Ind.  339.  A  statement  of  the 
substance  of  each  paragraph  of  complaint  is  all  that  is  neces- 
sary to  a  consideration  of  the  questions  presented  by  these 
assignments. 

The  first  paragraph  of  complaint  contains  all  the  neces- 
sary and  usual  allegations  of  a  complaint  upon  a  note  and 
chattel  mortgage  given  to  secure  it  where  the  suit  is  by  the 
payee  against  the  maker  of  the  note  and  mortgage,  and 
copies  of  the  note  and  mortgage  are  set  out  with  this  para- 
graph as  exhibits,  both  of  which  are  drawn  in  favor  of  ap- 
pellee as  the  payee  of  the  debt.  The  sufficiency  of  this  para- 
graph is  not  questioned  by  appellant  under  his  points  and 
authorities. 

The  second  paragraph  contains  all  of  the  essential  allega- 
tions of  the  first,  with  reference  to  the  execution  of  the  note 
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and  mortgage,  the  terms  and  conditions  thereof  as  to  pay- 
ment, and  allegations  showing  default  of  payment  and  that 
the  debt  for  which  the  ilote  was  given  was  due  and  owing  at 
the  time  of  the  filing  of  the  suit,  and  makes  copies  of  the 
note  and  mortgage  a  part  of  the  paragraph  as  exhibits ;  but 
this  paragraph  contains  the  additional  allegations  that  while 
the  note  upon  its  face  is  payable  to  appellee,  and  the  mort- 
gage, given  to  secure  the  note,  is  also  made  to  him,  they 
were  in  fact  executed  and  delivered  to  him  as  the  agent  of 
his  wife,  Harriet  Harriott,  who  had  for  many  years  been 
engaged  in  the  jewelry  business,  and  that  appellee  for  some 
fifteen  years  had  been  her  duly  appointed  and  acting  agent 
in  the  sale  of  such  jewelry,  and  was  so  acting  as  such  agent 
on  February  28,  1906,  and  as  such  agent  sold  to  appellant 
the  jewelry  for  which  the  note  sued  on  was  given ;  that  the 
jewelry  so  sold  to  appellant  was  the  property  of  appellee's 
said  wife,  and  that  appellee  took  said  note  and  mortgage 
therefor  as  her  agent;  that  appellee's  said  wife  has  been  at 
all  times,  and  was  at  the  time  of  the  filing  of  the  suit,  the 
sole  owner  of  said  note  and  mortgage. 

The  third  assignment  of  error  calls  in  question  the  ruling 
of  the  court  upon  the  demurrer  to  this  second  paragraph  of 
complaint.  The  demurrer  contains  four  grounds,  but  inas- 
much as  the  first  and  fourth  groiinds  only  are  considered  by 
appellant  in  his  brief,  the  second  and  third  grounds  will  be 
disregarded.  The  first  is  '  *  defect  of  parties  plaintiff,  in  that 
Harriet  Harriott,  the  real  party  in  interest  is  not  joined." 
The  fourth  is  **that  said  second  paragraph  *  •  •  does 
not  state  facts  sufficient,"  etc. 

Appellant  insists  that  this  second  paragraph  of  complaint, 
upon  its  face,  shows  that  appellee's  wife,  Harriet  Harriott, 

is  the  real  party  in  interest,  and  that  on  this  account 
2.    there  is  a  defect  of  parties  plaintiff,  and  a  want  of 

sufficient  facts  to  show  a  cause  of  action  in  appellant, 
and  that  therefore  appellant's  demurrer  to  this  paragraph, 
upon  said  grounds  before  stated,  should  have  been  sustained. 
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Section  251  Burns  1908,  §251  R.  S.  1881,  provides  as  fol- 
lows:  ** Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  in  the 
next  section." 

Section  252  Bums  1908,  §252  R.  S.  1881,  provides  as  fol- 
lows: **An  executor,  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute,  may 
sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  trustee  of  an  express  trust, 
within  the  meaning  of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another." 

Upon  this  question  the  Supreme  Court,  in  the  case  of 
Mitchell  V.  8t,  Mary  (1897),  148  Ind.  Ill,  at  page  115,  uses 
the  following  language:  '* There  must  be  something  in  the 
nature  of  the  contract,  appearing  upon  its  face  or  from  alle- 
gaiions  in  the  pleadings,  disclosing  that  a  trust  relation 
exists  and  is  sought  to  be  enforced  for  the  benefit  of  the 
cestui  que  trust.*'  (Our  italics.)  In  the  case  at  bar  the 
allegations  of  the  pleading  clearly  disclose  this  relation. 

In  the  case  of  Eowe  v.  Band  (1887),  111  Ind.  206,  210,  the 
court  said:  **An  agent  may  sue  in  his  own  name:  (1) 
When  the  contract  is  in  writing,  and  is  expressly  made  with 
him,  although  he  may  have  been  known  to  act  as  agent.  (2) 
When  the  agent  is  the  only  known  or  ostensible  principal, 
and  is,  therefore,  in  contemplation  of  law,  the  real  contract- 
ing party." 

Upon  the  question  of  who  is  a  trustee  of  an  express  trust, 
the  Supreme  Court,  in  the  case  of  Heavenridge  v.  Mondy 
(1871),  34  Ind.  28,  31,  said:  **The  meaning  of  the  words  'a 
tmstee  of  an  express  trust,'  as  used  in  section  four  above 
quoted,  was  not  left  to  the  interpretation  and  construction 
of  the  courts,  but  their  signification  and  construction  were 
so  plainly  and  clearly  defined  by  the  legislature  as  to  leave 
no  room  for  doubt  or  construction.  Any  person  is  *a  trustee 
of  an  express  trust'  with  whom,  or  in  whose  name,  a  contract 
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is  made  for  the  benefit  of  another.  The  word  'contract'  is 
not  used  in  a  limited  or  restricted  sense,  but  it  is  used  and 
intended  to  be  applied  to  all  and  any  kind  of  contracts.  As 
the  note  sued  upon  was  made  for  the  use  of  William  Mondy, 
this  action  might  have  been  prosecuted  in  his  name  under 
the  third  section  of  article  two  of  our  code ;  but  as  it  is  pay- 
able to  Alfred  Mondy,  for  the  use  and  benefit  of  Wflliam 
Mondy,  it  thereby  makes  Alfred  Mondy  the  'trustee  of  an 
express  trust,'  and  the  suit  is  properly  prosecuted  in  his 
name  under  the  fourth  section  above  quoted."  In  cases  like 
the  one  at  bar,  either  the  principal  or  the  agent  may  sue. 

In  the  case  of  Brooks  v.  Doxey  (1880),  72  Ind.  327,  330, 
the  court  said :  **It  is  abundantly  clear  that  where  a  factor 
sells  goods  in  his  own  name,  and  without  notice  to  the  pur^ 
chaser  that  he  is  not  the  principal,  the  latter  may  sue  the 
purchaser  for  the  price  of  the  goods,  though  the  agent  might 
sue  therefor  in  the  absence  of  any  claim  by  the  principal 
Thus,  in  Wharton,  Agency  §762,  it  is  said :  ^Principal  may 
sue  vendee  in  his  own  name.  This  necessarily  follows  from 
what  has  been  stated.  •  •  •  This  right  exists  though 
the  factor  be  himself  entitled  to  sue  on  the  contract;  or 
though  the  vendee  supposed  the  factor  to  be  the  real  vendor, 
the  true  principal  being  unknown.'  " 

In  1  Story,  Contracts  (5th  ed.)  §263,  the  author  says: 
"The  cases  in  which  an  agent  can  sue  third  persons  in  behalf 
of  his  principal,  may  be  divided  into  several  classes,  in  all 
of  which  the  rights  of  the  two  parties  are  correlative  against 
each  other.  (1)  Where  an  express  contract  in  writing  is 
made  with  the  agent,  personally,  the  principal  not  being 
named;  •  •  •  or  where  a  promissory  note  is  given  to 
the  agent  personally  in  his  own  name,  though  it  be  for  the 
benefit  of  the  principal."  To  the  same  effect  as  the  cases 
before  cited  are  the  following  cases  and  authorities:  Story, 
Agency  (9th  ed.)  §396;  Sharp  v.  Jones  (1862),  18  Ind.  314, 
315,  81  Am.  Dec.  359;  Rawlings  v.  Fuller  (1869),  31  Ind. 
255;  Fowler  v.  Bice  (1869),  31  Ind.  258;  FuUer  v.  Curtis 
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(1885),  100  Ind.  237,  50  Am.  Rep.  786;  Wolcott  v.  Standley 
(1878),  62  Ind.  198;  Landwerlen  v.  Wheeler  (1886),  106 
Ind.  523;  Musselman  v.  Cravens  (1874),  47  Ind.  1;  Waddle 
V.  Harbeck  (1870),  33  Ind.  231,  233,  234;  Mechem,  Agency 
§§754,  757.  Under  the  authorities  cited,  the  demurrer  to 
the  second  paragraph  of  complaint  was  properly  overruled. 
The  eleventh  assignment  of  error  calls  in  question  the  rul- 
ing of  the  court  on  the  motion  for  a  new  trial.    Appellee 

insists  that  this  error  is  not  available  because  the 
3.    record  fails  to  disclose  that  any  presentation  of  the 

motion  was  made  to  the  trial  court.  The  record  dis- 
closes a  record  entry  dated  June  3, 1907,  being  the  J&fty-fifth 
judicial  day  of  the  April  term,  1907,  of  the  Delaware  Circuit 
Court,  which  shows  that  said  cause  was  tried  and  judgment 
rendered  therein,  which  record  entry  was  signed  as  follows : 
''Ed  Jackson,  successor  to  Honorable  John  M.  Morris,  de- 
ceased, October  5,  1907."  The  only  entry  upon  the  subject 
of  filing  a  motion  for  new  trial  is  in  the  words  following: 
"Be  it  further  remembered,  that  afterwards,  to  wit,  on  July 
22,  1907,  defendant,  Timothy  S.  Owen,  filed  in  the  office  of 
the  clerk  of  the  Delaware  Circuit  Court  his  motion  for  a 
new  trial  of  this  cause,  which  motion  is  in  words  and  figures 
following,  to  wit." 

The  record  further  discloses  that  on  September  10,  1907, 
being  the  eighth  judicial  day  of  the  September  term  of  said 
court,  "the  following  proceedings  were  had  before  the  Hon- 
orable Joseph  G.  Leffler,  sole  judge  of  said  court,  namely." 
It  was  suggested  that  the  Honorable  John  M.  Morris,  judge 
of  the  Henry  Circuit  Court,  who  was  special  judge  in  this 
cause,  is  deceased,  and  the  court  ordered  that  the  Honorable 
Ed  Jackson,  judge  of  said  Henry  Circuit  Court,  be  ap- 
pointed special  judge  to  hear,  try  and  determine  this  cause. 
On  September  18,  1907,  being  the  fifteenth  judicial  day  of 
said  September  term  of  said  court,  defendant  asked  and 
was  granted  leave  to  amend  his  motion  for  a  new  trial,  to 
which  plaintiff  at  the  time  excepted,  and,  on  October  5, 1907, 
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l»eiiig  the  thirtieth  judicial  day  of  said  September  term  of 
said  court,  the  court  overruled  the  motion  of  defendant, 
Owen,  for  a  new  trial,  to  which  ruling  defendant  at  the  time 
objected  and  excepted.  The  record  nowhere  discloses  any 
application  to  the  court  for  a  new  trial,  nor  any  presentation 
of  either  the  original  motion  or  of  any  amended  motion,  un- 
less such  presentation  should  be  inferred  from  the  record 
entry  referred  to,  showing  the  request  for  and  leave  granted 
to  amend  the  motion  and  the  entry  showing  the  ruling  of  the 
court  on  the  motion;  but  both  of  these  record  entries  show, 
upon  their  face,  that  they  were  made  at  the  September  term 
of  said  court,  following  the  term  in  which  the  decision  was 
rendered,  and,  therefore,  even  if  a  presentation  of  the  motion 
at  that  time  could  be  inferred  from  said  entries,  the  presen- 
tation came  too  late  under  the  statute.  The  record  does  not 
disclose  the  filing  of  any  amended  motion.  The  only  entry 
upon  this  subject  of  the  filing  of  a  motion  for  a  new  trial  is 
the  one  indicated,  showing  merely  that  defendant  filed  such 
a  motion  with  the  clerk  of  the  court.  From  the  language  of 
the  entry,  the  filing  of  the  motion  does  not  appear  to  have 
been  made  in  open  court  or  to  be  part  of  any  proceedings 
had  before  the  court  while  in  session.  This  record  does  not 
show  a  presentation  of  the  motion  for  a  new  trial  to  the  court 
as  required  by  §§587,  588  Bums  1908,  §§561,  562  R.  S.  1881. 

In  the  case  of  Levey  v.  Bigelow  (1893),  6  Ind.  App.  677, 
681,  the  court  said :  **  It  is  true  that  a  motion  for  a  new  trial 
must  be  presented  to  the  court.  Filing  it  with  the  clerk 
alone  is  not  sufficient." 

It  is  said  in  the  case  of  William  Deering  &  Co,  v.  Arm- 
strong  (1898),  18  Ind.  App.  687,  690:  **It  has  always  been 
held  in  this  State,  that  the  presentation  to  the  clerk  of  any 
instrument  required  to  be  filed,  and  his  indorsement  thereon 
of  his  file  mark,  does  not  constitute  a  filing  within  the  mean- 
ing of  the  law  where  papers  or  other  instruments  are  re- 
quired to  be  filed  in  open  court.  Such  fact  must  be  called  to 
the  attention  of  the  court,  and  the  court  must  make  an  entry 
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or  a  memorandum  thereof.  The  mere  writing  and  filing  with 
the  clerk  of  a  motion  for  a  new  trial,  is  not,  within  the  mean- 
ing of  the  statute,  making  an  application  for  a  new  trial." 

In  Emison  v.  Shepard  (1889),  121  Ind.  184,  186,  speaking 
with  reference  to  the  statute  which  provides  for  the  filing 
of  a  motion  for  new  trial,  the  court  said:  **The  statute  de- 
clares it  shall  be  by  motion  upon  written  cause  filed  at  the 
time  of  making  the  motion,  clearly  contemplating  that  the 
motion  shall  be  made  or  presented  to  the  court,  and,  also, 
that  the  cause  or  reason  for  the  motion  shall  be  reduced  to 
writing  and  filed  at  the  same  time  of  making  the  motion, 
the  motion  to  be  entered  by  the  court  and  the  written  rea- 
sons filed  by  the  clerf 

The  case  of  William  Deering  &  Co,  v.  Armstrong,  supra, 
is  especially  applicable  to  the  facts  presented  by  the  record 
in  this  case,  and  is  controlling  herein.  Under  the  law,  as 
declared  in  this  case,  the  motion  for  a  new  trial  in  the  case 
at  bar  was  not  presented  to  the  court  below,  and  therefore 
none  of  the  questions  therein  presented  will  be  considered  by 
this  court. 

The  twelfth  assignment  of  error  calls  in  question  the  rul- 
ing of  the  court  on  the  motion  in  arrest  of  judgment.  What 
we  have  said  with  reference  to  the  sufficiency  of  the 

4.  complaint  in  this  case  practically  disposes  of  this  as- 
signment of  error.  Where,  as  in  this  case,  there  is  no 
cross-complaint  or  counterclaim,  a  motion  in  arrest  of  judg- 
ment must  be  addressed  to  plaintiff's  pleadings,  and  must  be 
denied,  unless  all  of  the  paragraphs  are  so  defective  as  not 
to  be  cured  by  the  verdict  or  finding.  Sims  v.  Dame  (1888), 
113  Ind.  127,  131. 

One  good  paragraph  of  complaint,  where  the  court  has 
jurisdiction  of  the  subject-matter  and  has  acquired  juris- 
diction of  the  parties,  prevents  reversible  error  growing  out 
of  the  refusal  of  the  court  to  sustain  the  motion  in  arrest  of 
judgment.  Gilrtiore  v.  Ward  (1899),  22  Ind.  App.  106  j 
lange  v.  Dammier  (1889),  119  Ind-  567. 
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Appellee,  by  his  failure  in  his  brief  to  call  in  question  the 
first  paragraph  of  complaint,  concedes  its  sufficiency, 

5.  and  this  concession  would,  of  itself,  waive  any  error 
resulting  from  the  ruling  on  the  motion  in  arrest  of 

judgment. 

The  fifteenth  assignment  of  error  is  as  follows:     **The 
judgment  signed  and  rendered  by  the  Honorable  Ed  Jack- 
son was  rendered  by  him  without  submission  of  the 

6.  case  to  him,  and  without  trial  or  hearing  before  him, 
and  without  default,  and  is  therefore  illegal  and  in- 
valid. ' '  Upon  this  assignment,  counsel  cite  no  authority  ex- 
cept §585  Burns  1908,  §559  R.  S.  1881,  which  relates  wholly 
to  causes  for  a  new  trial,  and  has  no  controlling  influence 
upon  this  assignment  of  error.  .  We  think  by  this  assign- 
ment and  the  authorities  submitted  thereon,  no  question  is, 
in  fact,  presented  for  decision  by  this  court.  But  we  have 
considered  the  objections  presented.  Under  this  head,  coun- 
sel for  appellee  have  questioned  the  right  of  the  regular 
judge,  upon  the  suggestion  of  the  death  of  the  special  judge 
after  the  trial  of  the  cause,  to  appoint  a  successor  to  deter- 
mine the  case.  Counsel  are  not  supported  in  this  contention 
by  the  authorities. 

The  record  discloses  that  upon  the  application  and  affi- 
davit of  Lewis  L.  Perdiue,  appellant's  codefendant  to  the 
original  complaint,  a  change  of  venue  was  taken  from  the 
regular  judge,  on  account  of  his  alleged  bias  and  prejudice, 
without  objection  or  exception  by  appellee.  It  was  not  only 
the  privilege,  but  it  was  the  duty  of  the  regular  judge,  after 
the  change  of  venue  had  been  taken  from  him  and  the  special 
judge  appointed  had  died,  to  refuse  to  sit  in  the  hearing  of 
the  cause  which  had  been  so  venued  away  from  him.  Upon 
the  default  of  the  special  judge,  whom  he  had  appointed 
finally  to  determine  and  dispose  of  the  case,  the  cause 
dropped  back  to  the  regular  judge,  only  for  the  appoint- 
ment of  another  judge,  and  not  for  the  trial  of  the  cause  or 
taking  any  other  steps  therein.    Lillie  v.  Trentman  (1891), 
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13G  Ind.  16,  19,  21;  Whiiesell  v.  Strickler  (1907),  167  Ind. 
602,  119  Am.  St.  524. 

The  appointment  of  Jackson  as  special  judge,  after  thcL 
death  of  Morris,  was  regular  and  conferred  jurisdiction  on 
him.  Harris  v.  United  States,  etc.,  Co.  (1896),  146  Ind. 
265;  Hutts  V.  Hiitts  (1875),  51  Ind.  581,  584;  Greenup  v. 
Crooks  (1875),  50  Ind.  410,  415,  416;  Glenn  v.  State,  ex  rel. 
(1874),  46  Ind.  368,  372,  373;  Stinson  v.  Slate,  ex  rel. 
(1869),  32  Ind.  124;  Singleton  v.  Pidgeon  (1863),  21  Ind. 
118;  Cincinnati,  etc.,  B.  Co.  v.  Bowe  (1861),  17  Ind.  568. 

The  decisions  just  cited  hold  that  where,  for  any  cause,  the 
special  judge  fails  to  appear  before  the  cause  which  he  is 
appointed  to  try  is  finally  disposed  of,  the  cause  falls  back 
upon  the  docket  before  the  regular  judge ;  and  it  is  held  in 
the  case  of  Harris  v.  United  States,  etc.,  Co.,  supra,  that 
where  a  judge  is  disqualified  he  is  in  all  respects  disqualified 
from  acting,  except  to  appoint  a  special  judge.  The  court 
in  that  case  said,  at  page  268 :  *  *  The  petition  for  such  re- 
ceiver, although  in  aid  of  the  decree  originally  rendered,  was 
a  new  invocation  of  the  equity  powers  of  the  court,  and  was 
an  appeal  to  the  court,  rather  than  to  its  judge  or  to  the 
special  judge  who  presided  in  the  original  suit.  The  right  to 
put  that  jurisdiction  into  exercise  did  not  depend  upon  the 
will  or  pleasure  of  the  special  judge,  but  rested  with  the 
court  whose  regular  judge  was  disqualified  from  acting,  all 
but  to  appoint  a  special  judge." 

It  has  also  been  held  by  our  Supreme  Court  that,  nothing 
appearing  to  the  contrary,   the  appointment  of  a 

7.  special  judge  will  be  presumed  to  be  regular.  Lillie 
V.  Trentman,  supra;  Mayer  v.  Haggerty  (1894),  138 

Ind.  628,  635;  Bartley  v.  Phillips  (1888),  114  Ind.  189. 

A  judge  thus  appointed  acquires  full  authority 

8.  over  the  cause  through  all  its  stages.  Perkins  v.  Hay- 
ward  (1890),  124  Ind.  445. 

That  Jackson,  as  the  successor  of  Morris,  special  judge  in 
Vol.  47—24 
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the  case,  had  a  right  to  sign  the  record  of  the  judgment  be- 
fore rendered  by  Morris,  but  not  signed  by  him,  we 
6.    think  is  settled  by  §1451  Bums  1908,  §1331  R.  S. 
1881.    Parties  cannot  be  heard  to  say  that  they  are 
not  bound  by  what  has  been  done  by  the  court  simply  because 
the  minutes  have  not  been  read  and  signed.    A  judgment  ren- 
dered but  not  signed  is  not  void,  the  failure  to  sign 
9.    it  being  but  an  irregularity.    Oriffith  v.  State  (1871), 
36  Ind.  406 ;  Beitman  v.  Hopkins  (1887),  109  Ind.  177. 
Another  question  has  been  raised  in  this  case.    There  was 
an  application  by  appellee  in  the  court  below  for  the  correc- 
tion of  the  record  by  nunc  pro  tunc  entries.    The  court 
10.    below  overruled  this  motion,  and  appellee  then  ap- 
plied to  this  court  for  a  writ  of  certiorari,  which  was 
at  first  denied  and  afterwards  granted,  and  the  clerk  of  the 
Delaware  Circuit  Court,  in  his  return  to  the  writ,  has  certi- 
fied to  this  court  a  transcript  of  the  proceedings  and  rulings 
of  the  court  had  upon  said  motion.    This  record  discloses  that 
the  lower  court,  in  hearing  the  motion  to  correct,  practically 
refused  to  admit  any  of  the  evidence  offered.    The  offered 
evidence  included  the  original  motion  for  a  new  trial  and 
record  entries  showing  the  filing  thereof,  and  leave  asked  by 
appellant  and  granted  by  the  court  to  amend,  and  other  en- 
tries, all  of  which  we  think  were  competent  and  material  in 
determining  the   question  of  whether  the   record   should 
have  been  corrected  by  nunc  pro  tunc  entries,  and,  in  the  ex- 
clusion of  this  e^adence,  we  think  it  clear  that  the  court  be- 
low committed  error.    The  purpose  of  the  motion  to  correct 
the  record,  as  disclosed  by  the  transcript  of  said  proceed- 
ings, was  to  show  that  the  motion  for  a  new  trial  set  out  in 
the  original  record,  filed  herein  July  22,  1907,  as  the  original 
motion  for  a  new  trial,   is,   in  fact,   a   motion   amended 
and  filed  under  leave  of  court  granted  on  September  18, 
1907,  at  a  term  of  court  subsequent  to  that  in  which  the 
decision  and  judgment  of  the  court  below  was  rendered.  In 
vi^w  of  the  opinion  of  this  court,  as  heretofore  expressed 
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upon  the  subject  of  the  presentation  of  the  motion  for  a  new 
trial,  no  good  could  now  be  accomplished  by  such  correction 
of  said  record,  or  by  any  further  steps  herein  by  either 
this  or  the  lower  court  in  the  matter  of  correcting  said  rec- 
ord, and  the  judgment  of  the  court  below  in  this  matter  is, 
therefore,  allowed  to  stand ;  but,  on  account  of  the  error  of 
the  court  below  in  excluding  the  offered  evidence  be- 
ll,   fore  referred  to,  the  costs  in  the  proceeding  to  cor- 
rect the  record  and  of  the  application  for  the  writ  of 
certiorari  should  be  taxed  against  appellant. 

Judgment  afifirmed,  with  an  order  to  tax  costs  of  appeal, 
including  the  cost  connected  with  the  certiorari  proceedings 
and  the  motion  for  nunc  pro  tunc  entry,  against  appellant. 


Cleveland,  Cincinnati,  Chicago  and  St.  Loins 
Railway  Company  et  al.  v.  Schaefer  et  al. 

[No.  G,579.    Filed  January  14,  1910.    Rehearing  denied  January  5, 
1911.     Transfer  denied  March  31,  1911.] 

1.  Cabbiebs. — Railroads, — Freight. — Failure  to  Follotc  Directions. 
— Liability,  —  A  railroad  company  that  receives  goods  under 
contract  to  ship  by  a  special  route  is  liable  as  an  insurer  if  such 
goods  are  shipped  over  a  different  route,    p.  375. 

2.  Cabbiebs. — Connecting. — lAability. — Railroads. — Negligence. —  A 
connecting  railroad  company  is  liable  to  the  owners  for  damages 
resulting  in  transporting  their  goods  received  from  another  com- 
pany, regardless  of  negligence,    pp.  376, 380. 

3.  Cabbiebs. — Freight. — Complaint. — Negativing  Contributory  Neg- 
ligence.— A  complaint  against  railroad  companies  for  failure 
safely  to  transport  goods  is  not  required  to  negative  contributory 
negligence,    p.  376. 

4.  Cabbiebs. —  Freight. —  Complaint. —  Essentials. —  Defenses. —  A 
complaint  against  common  carriers  for  failure  safely  to  transport 
goods  which  shows  delivery  of  the  goods  to,  and  receipt  by,  such 
carriers,  a  failure  safely  to  transport,  and  resulting  damages,  is 
sufficient;  since  contractural  limitations  of  liability,  and  excuses 
for  failure  safely  to  transport,  constitute  defenses  which  must  be 
pleaded  and  proved.  (§3918  et  seq.  Burns  1908,  Acts  1905  p.  58). 
pp.  370, 382.  • 
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5.  Appeal. — Harmless  Error. — Ruling  on  Paragraph  of  Complaint 
on  Which  Judgment  Was  A'ot  Founded. — A  ruling  on  a  paragraph 
of  complaint  on  which  the  judgment  was  not  founded,  even  if 
erroneous,  is  harmless,    p.  378. 

6.  Cabbiebs. — Freight. — Failure  Safely  to  Transport. — Negligence. 
— Evidence. — ^Where  no  special  defense  Is  made  to  an  action 
against  common  carriers  safely  to  transport  goods,  it  Is  not  neces- 
sary for  the  plaintiffs  to  prove  defendants'  negligence,    p.  379. 

7.  Carbiers. — Freight. — Failure  Safely  to  Transport. — Insecure 
Packing. — Burden  of  Proof. — In  an  action  by  shippers  against 
railroad  companies  for  failure  safely  to  transport  goods,  the 
burden  is  upon  defendants  to  plead  and  prove  any  excused 
therefor,  such  as  Insecure  packing  of  the  goods,    p.  379. 

8.  Appeal. — Weighing  Evidence. — The  verdict  is  conclusive  upon 
the  Appellate  Court,  where  the  evidence  was  conflicting,    p.  379. 

9.  Carriers. — Freight. — Failure  Safely  to  Transport. — Contractual 
Limitations. — Exclusion  of  Evidence  of. — It  is  proper  to  exclude 
evidence  of  a  bill  of  lading  in  an  action  against  railroad  com- 
panies for  failure  safely  to  transport  goods,  where  there  was  no 
answer  setting  out  any  litnitation  of  the  companies'  liability, 
p.  379. 

10.  Carriers. — Freight. — Failure  Safely  to  Transport. — Verdict. — 
Evidence. — ^The  plaintiffs'  failure  to  show  which  of  two  railroad 
companies,  jointly  sued  for  failure  safely  to  transport  goods, 
caused  the  damage,  does  not  render  ineffective  a  general  verdict 
against  both  comi)anies.    p.  380. 

11.  Carbiebs. — Freight. — Failure  Safely  to  Transport. — Evidence. 
— Sufficiency. — Evidence  that  the  plaintiffs  delivered  to  the  Initial 
railroad  carrier  the  goods  alleged  to  have  been  damaged,  and 
that  they  were  received  at  their  destination  in  a  damaged  con- 
dition, supports  a  judgment  for  the  plaintiffs,  where  no  special 
defenses  were  pleaded,    p.  380. 

12.  Carriebs. — Freight. — Condition,  tvhen  Received. — Presump- 
tions.— Defenses. — The  dl8i)utable  presumption  is  that  goods  are 
in  good  condition  when  received  for  transportation,  the  burden, 
in  an  action  for  damages  thereto,  being  upon  defendant  to  plead 
and  prove  that  they  were  not.    p.  380. 

13.  Carriers. — Connecting. — Condition  of  Chods  Received. — Pre- 
sumptions.— In  an  action  by  the  shipper  against  the  last  carrier 
the  disputable  presumption  Is  that  the  goods  were  received  In 
good  condition  by  such  carrier,    p.  381. 

14.  Damages. — Excessive. — Goods  Transported. — In  an  action  for 
the  defendants'  failure  safely  to  transport  plaintiffs'  goods,  the 
damages  awarded  should  be  the  amount  of  the  diminution  of  the 
real  value,  the  fact  that  plaintiffs  bought  the  goods  at  a  bargain 
being  Immaterial,    p.  3S1. 
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15.  Cabbiebs. — Transporting  Freight. — Inatructiona. — References  to 
Complaint. — The  giving  of  instructions  referring  to  the  complaint 
without  stating  its  allegations,  though  not  commendable,  does 
not  constitute  reversible  error,    p.  381. 

16L  Statutes. — RetncdiaL — Carriers, — Actions. — Regulating  Pleads 
ing  and  Proof. — Presumptions. — Words  and  Phrases. — The  act  of 
1905  (Acts  1905  p.  58,  §3918  et  seq.  Bums  1908)  regulating  the 
pleading  and  proof  in  actions  against  common  carriers  for  fail- 
ure safely  to  transport  goods,  Is  remedial  and  should  be  con- 
strued with  former  statutes,  the  presumption  being  that  it 
changed  the  common  law,  and  that  the  words  and  phrases  therein 
were  used  in  their  ordinary  meaning,    p.  382. 

17.  Cabbiebs. — Initial. — Liahility  for  Entire  Carriage. — Instruc- 
tions.— The  giving  of  an  Instruction  that  the  initial  carrier,  un- 
less exempted  therefrom  by  a  contract  in  writing,  is  liable  for 
the  safe  carriage,  for  the  entire  route,  of  the  goods  shipped, 
though  erroneous  in  restricting  the  exemption  to  a  written  con- 
tract, an  oral  one  being  valid,  does  not  constitute  reversible  error, 
where  no  contract  was  offered  in  evidence  and  where  the  general 
d^iial  only  was  pleaded    p.  383. 

Prom  Huntington  Circuit  Court ;  Milo  Feightner,  Special 
Judge. 

Action  by  Martin  B.  Schaefer  and  another  against  the 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany and  others.  Prom  a  judgment  for  plaintiffs,  defend- 
ants appeal.    Affirmed. 

Edwin  P.  nammovd,  William  V.  Stuart  and  Dan  W. 
Simms,  for  appellants. 
Lesh  &  Lesh  and  B.  H.  Hurd,  for  appellees. 

Myers,  C.  J. — Appellees,  as  partners,  sued  appellants, 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany, referred  to  in  the  briefs  as  the  Big  Pour  company, 
which  name  we  shall  use  for  brevity,  and  the  Wabash  Rail- 
road Company.  Bert  J.  Bartlett  also  was  made  a  defendant, 
but  the  verdict  and  judgment  were  in  his  favor,  and  he  is 
not  a  party  here.  The  complaint  was  in  five  paragraphs. 
Appellants  have  assigned  errors  separately;  the  Big  Pour 
company  assigning  the  overruling  of  its  separate  and  several 
demurrer  to  the  first,  second,  third  and  fifth  paragraphs  of 
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the  complaint,  tlie  Wabash  company,  the  overruling  of  its 
separate  and  several  demurrer  to  the  first,  second,  fourth 
and  fifth  paragraphs,  and  each  appellant,  the  overruling  of 
its  separate  motion  for  a  new  trial. 

The  first  paragraph,  after  introductory  averments,  al- 
leged that  on  and  prior  to  November  7,  1905,  the  Big  Pour 
company  owned  and  operated  a  railroad  from  IMiddleton, 
Ohio,  to  Danville,  Illinois,  and  the  Wabash  company  owned 
a  railroad  from  the  latter  place  to  Huntington,  Indiana ;  that 
on  that  day  appellees  delivered  to  the  Big  Four  company  at 
lliddleton,  for  carriage  to  Huntington,  one  soda  fountain 
complete,  the  property  of  appellees,  and  directed  the  Big 
Pour  company  to  ship  it  to  Huntington,  over  the  roads  of 
the  Cincinnati,  Hamilton  and  Dayton  Railroad  Company 
and  the  Erie  Railroad  Company;  that  the  Big  Four  com- 
pany accepted  said  property  for  carriage,  and  agreed  care- 
fully to  transport  said  property  to  Huntington,  **over  the 
lines  of  said  roads,  as  above  specified,"  for  which  appellees 
agreed  to  pay,  and  did  pay  the  Big  Pour  company,  $6.30 ; 
that  the  Big  Four  company  caused  the  property  to  be  loaded 
on  its  cars,  but  instead  of  transporting  it  over  the  lines  as 
directed,  it  transported  the  property  to  Danville,  Illinois^  and 
there  delivered  it  to  the  Wabash  company,  which  trans- 
ported it  to  Huntington,  which  arrangement  and  carriage 
were  pursuant  to  a  private  contract  between  the  companies, 
and  each  received  a  portion  of  the  money  so  paid  by  appel- 
lees. It  is  alleged  that  the  soda  fountain  was  securely  cased 
in  a  wooden  box;  that  the  address  was  plainly  printed  on 
the  top  of  the  box,  and  the  character  of  the  package  was 
clearly  indicated  by  the  label  placed  on  the  top  of  the  box, 
bearing  the  words  **Soda  Fountain;"  that  it  is  customary 
in  packages  of  that  kind  to  place  the  name  and  address  of 
the  consignee  on  the  top  of  a  package,  which  indicates  the 
side  which  should  be  kept  up  in  transportation;  that  when 
the  package  was  so  delivered  for  transportation  it  was  in 
good  condition,  but  defendants  negligently  and  carelessly 
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placed  the  soda  fountain  in  their  car  on  its  side,  instead  of 
properly  placing  it  with  the  top  of  the  soda  fountain  up,  as 
indicated,  and  carelessly  and  negligently  transported  it  from 
Middleton  to  Danville,  and  thence  to  Huntington;  that  it 
was  lying  on  its  side,  instead  of  standing  on  its  end,  and  was 
greatly  damaged  as  a  result  of  said  handling ;  that  upon  its 
arrival  at  Huntington  it  was  delivered  to  defendant  Bart- 
lett,  who  owned  and  operated  a  dray  line  from  the  freight 
house  of  the  Wabash  company  in  Huntington  to  his  storage 
house  in  said  city,  and  who,  for  hire  from  appellees,  under- 
took to  deliver  it  to  said  storage  house,  and  did  so ;  that  Bart- 
lett  was  negligent  in  handling  the  package,  and  when  ap- 
pellees received  the  soda  fountain  it  was  so  completely 
ruined  (describing  its  condition)  that  it  was  of  no  value; 
that  by  reason  of  the  negligence  of  defendants  in  handling 
and  transporting  the  soda  fountain,  as  aforesaid,  appellees 
were  damaged  in  a  certain  sum,  for  which  they  prayed  judg- 
ment. 

As  against  the  Big  Pour  company,  the  first  paragraph 

showed  a  deviation  of  the  carrier  from  the  instruction  of 

the  shipper,  and  the  agreement  to  transport  the  prop- 

1.  erty  over  certain  lines  of  railway.  It  alleged  damage 
to  the  property  while  being  transported  by  appel- 
lants, caused  by  their  negligence.  The  initial  carrier  having 
deviated  from  its  agreement  to  transport  the  property  over 
specified  lines,  rendered  itself  liable  as  an  insurer  even 
against  those  causes  of  loss  from  which  a  common  carrier 
ordinarily  is  exempt.  '*But  where  the  carrier  accepts  a  con- 
signment with  special  instructions  from  the  owner  to  for- 
ward it  by  a  particular  route,  it  must  be  sent  by  that  route, 
and  if  it  is  not  so  sent  the  carrier  is  liable,  as  for  a  conver- 
sion, for  any  delay  or  loss  of  the  consignment."  6  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  626. 

"When  the  forwarding  agent  is  instructed  as  to  the  wishes 
of  his  principal,  and  elects  to  disregard  them,  he  is  guilty  of 
a  plain  breach  of  duty.    When  he  sends  goods  in  a  mode 
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prohibited  by  the  owner,  he  does  it  as  his  own  risk,  and  in- 
curs the  liability  of  an  insurer."  Johnson  v.  Netv  York 
Cent.  R,  Co.  (1865),  33  N.  Y.  610,  88  Am.  Dec.  416.  See, 
also,  McEwen  v.  Jcffersonville,  etc.,  B.  Co.  (1870),  33  Ind. 
368,  376,  5  Am.  Rep.  216;  Snow  v.  Indiana,  etc.,  R.  Co. 
(1887),  109  Ind.  422,  425;  Powers  v.  Davenport  (1845),  7 
Blackf .  497,  43  Am.  Dec.  100 ;  5  Thompson,  Negligence  (2d 
ed.)  §6554;  Hand  v.  Baijnes  (1838),  4  Whart.  (Pa.)  ^204, 
33  Am.  Dec.  54;  Goodrich  v.  Thompson  (1871),  44  N.  Y.  324; 
Maghee  v.  Camden,  efc,  Transportation  Co.  (1871),  45  N. 
Y.  514,  6  Am.  Rep.  124;  4  EUiott,  Railroads  (2d  ed.)  §§1440, 
1515. 

There  was  no  joint  attack  upon  the  complaint  or  any  of 

its  paragraphs.    The  Wabash  company,  having  accepted  the 

goods  and  entered  upon  the  transportation  thereof, 

2.  was  responsible  as  a  common  carrier  for  loss  occur- 
ring on  its  line.    The  allegations  of  negligence  were 

superfluous,  as  no  contractual  limitation  of  the  obligation  of 
the  carrier,  the  benefit  of  which  might  be  lost  through  its 
negligence,  was  stated.  In  2  Shearman  &  Redfield,  Negli- 
gence (5th  ed.)  p.  874,  the  authors  did  not  consider  the  obli- 
gations of  carriers  of  goods  as  falling  within  the  scope  of  that 
treatise,  saying:  **The  obligations  of  carriers  of  goods  are  ab- 
solute; and  their  liability  does  not  depend  upon  their  being 
negligent.''  See,  also,  4  Elliott,  Railroads  (2d  ed.)  §1481. 
The  objection  ui^ed  against  this  paragraph,  because  of 

3.  the  absence  of  a  denial  of  contributory  negligence  on 
the  part   of  appellees,   is,   therefore,   unimportant. 

Evansville,  etc.,  R.  Co.  v.  Keith  (1893),  8  Ind.  App.  57. 

The  second  paragraph  of  complaint  was  directed  against 
the  two  corporations.    It  was  alleged  that  the  Big  Pour  com- 
pany owned  and  operated  a  railroad  from  Middleton 

4.  to  Danville,  and  the  Wabash  company  a  railroad  from 
Danville  to  Huntington;  that  on  November  5,  1905, 

appellees  delivered  to  the  Big  Four  company,  at  Middleton, 
a  soda  fountain  belonging  to  the  appellees,  for  carriage  and 
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transportation  to  Huntington;  that  the  Big  Four  company 
delivered  it  to  th^  Wabash  company  at  Danville,  to  be  car- 
ried and  transported  by  the  Wabash  company  to  the  ap- 
pellees at  Huntington;  that  both  of  the  companies  accepted 
and  received  the  fountain  for  carriage  and  transportation, 
for  which  appellees  agreed  to  pay  and  did  pay  $6.30,  which 
consideration  was  divided  between  the  companies,  each  re- 
ceiving a  portion,  and  each  to  transport  the  property  over 
the  line  of  its  road ;  that  when  the  fountain  was  delivered  to 
said  companies  it  was  in  good  condition,  but  said  companies 
and  both  of  them  failed  to  carry  and  transport  it  safely  and 
deliver  it  to  appellees  at  Huntington,  but  delivered  it  to  ap- 
pellees in  such  a  broken  and  ruined  condition  that  it  was 
of  no  value ;  that  by  reason  of  the  failure  safely  to  transport 
and  deliver  it,  appellees  were  damaged  in  an  amount  stated, 
etc. 

By  a  statute  in  force  April  15,  1905  (Acts  1905  p.  58, 
§3918  et  seq.  Bums  1908)  it  is  provided,  that  in  all  actions 
against  common  carriers  on  account  of  the  failure  by  such 
carriers  safely  to  transport  and  deliver  property  received  by 
them,  it  shall  be  sufficient  for  the  shipper,  or  person  en- 
titled to  maintain  such  action,  to  aver  and  prove,  in  the  first 
instance,  the  delivery  to  and  receipt  by  the  carrier  of  such 
property  for  transportation  to  a  point  named,  together  with 
the  failure  of  the  carrier  so  to  transport  or  deliver,  and  the 
resulting  damage,  and  any  limitation  by  contract  of  the 
common-law  liability  of  such  carrier  is  hereby  made  matter 
of  defense,  which  shall  be  specifically  set  up  by  answer,  and 
which  shall  not  be  provable  under  a  general  denial.  Such  af- 
firmative answer,  it  is  provided,  shall  state  facts  showing  that 
the  contract  counted  upon  is  based  upon  a  sufficient  consid- 
eration, that  it  is  reasonable,  that  it  was  fairly  entered  into 
by  the  shipper  after  he  had  been  given  a  bona  fide  and  full 
opportunity  to  ship  at  a  fair  and  reasonable  rate  without 
limitation  of  liability,  and  a  reply  of  general  denial  shaU  be 
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sufficient  to  close  the  issue.  The  issue  thus  formed  shall  be 
tried  as  other  issues  of  fact  are  tried. 

The  second  paragraph  contains  all  the  averments  required 
by  this  statute  as  against  each  appellant. 

The  third  paragraph  was  sufficient  under  the  statute  as 
against  the  Big  Four  company.  It  was  alleged  therein  that 
on  November  7, 1905,  appellees  delivered  to  that  company  at 
Middleton,  for  carriage  and  transportation  to  Huntington,  a 
soda  fountain,  which  belonged  to  appellees,  and  directed  that 
company  to  transport  it  and  deliver  it  to  said  appellees  at 
Huntington;  that  it  was  in  good  condition;  that  the  Big 
Four  company  received  and  accepted  it  for  transportation 
to  the  last-named  place ;  that  it  failed  safely  to  carry,  trans- 
port and  deliver  it  to  appellees  at  that  place;  that  when  it 
delivered  the  property  to  appellees  at  that  place,  it  was  com- 
pletely ruined;  that  by  reason  of  the  failure  of  that  com- 
pany safely  to  transport  the  fountain,  appellees  were 
damaged,  etc. 

The  fourth  paragraph  was  sufficient  under  the  statute  as 
against  the  Wabash  company.  After  preliminary  averments 
it  was  alleged  that  the  Wabash  company  owned  and  operated 
a  railroad  from  Danville  to  Huntington;  that  appellees  de- 
livered to  it  at  Danville  for  carriage  to  Huntington  a  soda 
fountain ;  that  it  was  received  and  accepted  by  that  company 
for  transportation  to  Huntington ;  that  it  was  in  good  condi- 
tion ;  that  the  Wabash  company  failed  safely  to  carry,  trans- 
port and  deliver  it  to  appellees,  but  delivered  it  to  them  in  a 
broken  and  ruined  condition;  that,  by  reason  of  the  failure 
of  that  company  safely  to  transport  and  deliver  the  fountain 
as  aforesaid,  appellees  were  damaged,  etc. 

The  fifth  paragraph  proceeded  against  the  two  companies, 
upon  a  bill  of  lading  issued  by  the  Big  Four  company.  Upon 
the  trial  before  a  jury,  of  the  issues  made  by  sepa- 
5.  rate  answers  of  general  denial,  the  bill  of  lading  was 
not  introduced  in  evidence,  and  during  the  introduc- 
tion of  the  evidence,  as  shown  in  the  bill  of  exceptions,  ap- 
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pellees  announced  that  they  abandoned  that  paragraph  of 
the  complaint,  and  were  asking  no  relief  thereon.  Inasmuch 
as  the  judgment  cannot  be  said  to  be  based  upon  that  para- 
graph, it  is  unnecessary  to  consider  the  ruling  upon  the  de- 
murrer to  it.  On  the  trial,  the  evidence  failed,  as  contended 
by  appellants,  to  sustain  the  allegation  of  the  first  para- 
graph relating  to  a  specific  direction  as  to  the  route  of  trans- 
portation. 

It  is  earnestly  contended  that  the  evidence  also  failed  to 

show  negligence  of  appellants  in  handling  the  goods.    The 

evidence  on  this  subject  need  not  be  critically  cx- 

6.  amined.    There  was  no  requirement  on  the  part  of  ap- 
pellees to  take  the  burden  of  showing  negligence.    No 

limitation  of  the  common-law  responsibility  of  the  carriers, 
or  either  of  them,  was  pleaded,  and  none  could  be  proved. 
There  could  not  arise,  therefore,  any  need  of  proof  of  neg- 
ligence. On  which  side  the  burden  as  to  negligence  would 
be  in  such  case  of  limitation  of  liability  by  contract,  we  need 
not  determine.    So,  also,  if  the  loss  was  occasioned  by 

7.  any  cause  which  would  relieve  a  common  carrier  of 
goods  from  liability  as  an  insurer,  as  that  the  goods 

were  not  securely  packed  by  the  shipper.  The  burden  of 
such  a  defense  was  upon  the  carrier,  and  if  such  ground  of 
exoneration  from  liability  existed,  it  should  have  been 
pleaded  by  appellants.  5  Thompson,  Negligence  (2d  ed.) 
§6465.  There  was  evidence  relating  to  the  manner  in  which 
the  soda  fountain  was  packed,  and  if  the  question  be  regarded 
as  properly  before  the  jury,  the  burden  could  not  be 

8.  upon  appellees,  and  the  evidence  being  conflicting,  the 
determination  by  the  jury  cannot  be  disturbed. 

There  was  no  error  in  the  exclusion  of  the  bill  of  lading, 

or  any  portion  thereof,  as  evidence  offered  by  appellants.   It 

^vas  not  involved  in  the  issues  decided  by  the  jury, 

9.  If  appellants  desired  to  avail  themselves  of  any  limi- 
tation of  their  common-law  responsi])ility,  supposed 

to  be  contained  therein,  they  should  have  made  it  the  foun- 
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dation  of  an  answer.  Chicago,  etc,  R,  Co.  v.  Hare  (1905), 
36  Ind.  App.  422,  cited  by  appellants,  was  a  case  arising 
before  the  enactment  of  the  act  of  1905. 

It  did  not  appear  in  evidence  upon  which  of  the  two  lines 

of  railroad  the  damage  was  done  to  the  soda  fountain.     It 

was  established  by  the  verdict  that  the  individual  de- 

10.  fendant,  Bartlett,  who  received  it  from  the  Wabash 
company,  was  not  responsible  for  the  injury.     The 

failure  of  the  evidence  to  show  upon  which  road  the  proved 

loss  was  sustained  does  not  render  the  evidence  insufficient. 

As  against  the  initial  carrier,  it  was  enough  to  allege  facts 

sufficient  to  satisfy  the  requirements  of  the  statute, 

11.  and  by  the  terms  of  the  statute  appellees  could  only 
be  required  to  prove  the  facts  which  it  was  necessary 

and  sufficient  to  plead. 

In  the  case  of  Chicago,  etc.,  R.  Co.  v.  Woodward  (1905), 
164  Ind.  360  (a  case  decided  upon  the  law  as  it  existed  be- 
fore the  enactment  prescribing  a  rule  of  pleading  and  also 
of  proof),  it  was  said  on  page  364:  **The  overwhelming 
weight  of  authority  now  holds  to  the  doctrine  that,  in  the 
absence  of  statutory  or  charter  disability,  a  common  carrier 
may  contract  for  the  safe  carriage  and  delivery  of  property 
at  a  destination  beyond  its  own  line,  and  render  itself  liable 
for  loss,  injury  or  delay  on  the  line  of  another  carrier,  over 
which  a  part  of  the  transportation  is  performed.  In  such 
instances  the  second  becomes  the  agent  of  the  first  carrier." 

It  must  be  presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  goods  delivered  to  the  carrier  and 

12.  accepted  by  it  for  carriage  were  in  good  order  for 
carriage  when  received.    If  they  were  not  so  received, 

it  is  for  the  carrier  to  plead  and  prove  that  fact. 
Notwithstanding  the  initial  carrier  may  become  respon- 
sible for  the  entire  carriage,  yet  each  connecting  car- 
2.    rier  is  responsible  as  a  common  carrier  for  the  injury 
received  by  the  goods  on  its  line. 
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As  between  the  shipper  and  the  last  carrier  it  will  be  pre- 

snmed  that  the  goods  received  in  good  order  by  the  initial 

carrier  were  in  such  order  when  received  for  carriage 

13.  by  the  last  carrier,  and,  therefore,  nothing  to  the  con- 
trary being  shown,  that  the  injury  occurred  on  the 

line  of  the  last  carrier.  5  Thompson,  Negligencie  (2d  ed.) 
§§6447,  6552  et  seq.;  Hutchinson,  Carriers  (2d  ed.)  §761; 
4  Elliott,  Railroads  (2d  ed.)  §§1441,  1450. 

It  is  claimed  that  the  jury  awarded  excessive  damages. 

The  verdict  was  within  the  evidence  as  to  the  value  of  the 

soda  fountain.    One  of  the  appellees  went  from  Hunt- 

14.  ington  to  Middleton  to  purchase  the  fountain  from  a 
receiver  in  bankruptcy.     If  he  secured  a  good  bar- 
gain, appellants  could  not  take  advantage  thereof,  but  were 
responsible  for  the  loss  measured  by  the  diminution  of  its 
real  value  in  transportation. 

Objections  are  urged  to  various  instructions  to  the  jury. 
The  first  instruction,  given  at  the  request  of  appellees,  refer- 
red the  jury  to  the  complaint,  without  setting  it  forth 

15.  or  stating  its  substance.    We  cannot  commend  such 
manner  of  instructing  the  jury  upon  the  issues,  but 

we  are  unable  to  determine  that  appellants  were  injured.  It 
seems  unnecessary  to  discuss  the  matter  further  than  to  re- 
fer to  what  we  said  upon  the  subject  in  the  cases  of  Toledo, 
etc.,  R.  Co.  V.  Miller  (1909),  44  Ind.  App.  227,  and  Terre 
Haute  Traction,  etc.,  Co.  v.  Payne  (1910),  45  Ind.  App.  132. 
The  second  and  third  instructions,  given  at  the  request  of 
appellees,  consisted  of  a  recital  of  the  provisions  of  the  stat- 
ute of  1905,  supra,  and  by  the  fourth  instruction  of  the  same 
series  the  jury  were  told  that  '*no  affirmative  answer  has 
been  filed  by  either  of  the  defendants  in  this  case,  setting  up 
any  special  contract  limiting  the  liability  of  the  common  car- 
rier as  fixed  by  the  common  law,  and  therefore  no  special 
contract  or  limitation  of  the  common-law  liability  of  com- 
mon carriers  is  available  as  a  defense."     By  another  in- 
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struction  the  jury  were  sufficiently  informed  upon  the  sub- 
ject of  the  extent  of  exemption  of  the  common  carrier  from 
liability  as  an  insurer,  in  the  absence  of  limiting  stipulation 
in  the  contract  of  carriage. 

As  before  remarked,  the  fifth  paragraph  of  complaint  was 
withdrawn,  and  there  was  no  evidence  of  the  diversion  from 
a  prescribed  route  alleged  in  the  first  paragraph. 

The  act  of  1905,  supra,  is  remedial,  and  is  to  be  con- 
strued with  reference  to  the  prior  state  of  the  law  as  de- 
clared by  the  courts  of  this  jurisdiction,  and  is  to  be 

16.  applied  so  that  its  intended  beneficent  effect  may  not 
be  lost.  It  is  to  be  presumed  that  it  changes  the  com- 
mon law,  so  far  as  the  plain  meaning  of  the  statutory  lan- 
guage requires.  In  the  construction  of  all  statutes  of  this 
State,  unless  plainly  repugnant  to  the  intent  of  the  legis- 
lature or  of  the  context  of  the  same  statute,  words  and 
phrases  are  to  be  taken  in  their  ordinary  sense,  though  tech- 
nical words  and  phrases,  having  a  peculiar  and  appropriate 
meaning  in  law,  are  to  be  understood  according  to  their  tech- 
nical import.  §§240,  241  Bums  1908,  §§240,  241  R.  S.  1881. 
The  statute,  by  its  express  provision,  applies  to  "all 

4.  actions  against  common  carriers  to  safely  transport 
and  deliver  property  received  by  them."  This  ease 
is  such  an  action ;  therefore  it  is  within  the  remedial  purpose 
of  the  statute.  By  the  terms  of  the  enactment  it  is  sufficient 
for  the  shipper,  or  person  entitled  to  maintain  such  action, 
to  **aver  and  prove,''  in  the  first  instance,  the  delivery  to 
and  receipt  by  the  carrier  of  such  property  **for  transporta- 
tion to  a  point  named,"  together  with  the  failure  of  the  car- 
rier so  to  transport  or  deliver,  and  the  resulting  damage. 

Therefore,  though  there  be  a  special  contract  to  transport 
to  a  place  named,  it  is  sufficient  for  the  shipper  to  aver  in  his 
complaint,  and  to  prove  on  the  trial,  where  there  is  no  de- 
fense but  the  general  denial,  the  delivery  to  and  receipt  by 
the  carrier  of  such  property  'Vfor  transportation"  to  a  point 
named,  together  with  the  ''failure"  of  the  carrier  so  to 
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transport  or  deliver,  and  the  resulting  damage.  If  the  stat- 
ute is  given  its  intended  effect,  the  existence  or  nonexistence 
of  a  special  contract,  to  carry  to  a  place  named,  will  not  pre- 
vent a  recovery  by  the  shipper  who  has  pleaded  and  proved 
what  is  required  of  him  by  the  statute.  The  delivery  to  and 
receipt  by  the  carrier  of  the  property  for  transportation  to 
a  point  named,  pats  upon  the  carrier  the  common-law  obli- 
gation for  safe  carriage,  unless  it  be  limited  by  contract, 
which  limitation  is  a  matter  of  defense,  of  which  the  car- 
rier cannot  avail  itself  under  an  answer  of  general  denial. 

By  the  sixth  instruction,  given  as  asked  by  appellees,  the 
jury  were  told  that  when  a  common  carrier  accepts  and  con- 
tracts for  transportation  anything  directed  to  a  point 

17.  of  destination  beyond  the  terminus  of  its  own  line,  it 
shall  be  deemed  thereby  to  assume  an  obligation  for 
its  safe  carriage  to  such  point  of  destination,  unless,  at  the 
time  of  such  acceptance,  such  carrier  is  released  by  a  con- 
tract in  writing ;  and  where  a  carrier  relies  upon  a  contract 
to  relieve  it  of  the  responsibility  fixed  by  law  in  the  absence 
of  such  contract,  the  burden  is  cast  by  law  upon  it  to  set 
up  such  contract  by  way  of  answer,  and  to  establish  the  ex- 
istence thereof  by  a  preponderance  of  the  evidence  in  the 
cause. 

This  instruction  was  erroneous,  in  that  it  required  the 
special  contract  limiting  the  liability  of  the  carrier  to  be  in 
writing.  A  verbal  contract  is  as  obligatory  for  such  pur- 
pose as  a  written  one,  unless  there  be  a  statute  requiring  it  to 
be  in  writing,  though  it  may  be  more  difficult  to  prove  it. 
Hutchinson,  Carriers  (2d  ed.)  §242;  4  Elliott,  Railroads 
(2d  ed.)  §1503.  We  are  not  advised  that  there  is  such  a 
statute  in  this  State. 

However,  no  such  oral  contract  modifying  the  common-law 
obligation  was  in  issue  or  proved  or  offered  in  evidence,  and 
we  are  of  the  opinion  that  appellants  suffered  no  injury  from 
this  instruction. 

Other  objections  are  urged  by  appellants  in  connection 
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with  the  instructions,  but,  in  view  of  what  we  have  said,  it 
seems  unne<'essary  to  take  further  space. 

We  find  no  available  error.    Judgment  affirmed* 


Gray  et  al.  v.  Swerer  et  al. 

INo.  7,704.     Filetl  April  4,  1911.] 

1.  ExECUTOBS  AND  ADMINISTRATORS. — Distribution. — Petition  for, — 
Judgment. — Ihsucs. — Costs. — A  motion  to  modify  a  judgment  for 
partial  distribution  of  funds  in  the  hands  of  an  administrator  on 
the  KTouud  that  such  judgment  should  state  the  estate*s  liability 
for  certain  costs,  was  properly  overruled,  such  question  being 
without  the  issues,    p.  387. 

2.  Descent  and  Distbibution. — Refunding  Bonds. — Administra- 
tors.—VnHor  |20a3  Burns  1908,  §2380  R.  S.  1881,  the  court,  on  or- 
dering  a  partial  distribution  to  heirs  of  money  In  the  hands  of 
an  administrator,  should  require  the  filing  of  refunding  bonds  by 
such  heirs,    p.  388. 

3.  Descent  and  Distbibution.  —  Heirs.  —  Administrators.  —  The 
rules  of  civil  i)roce<lure  prevail  in  applications  by  heirs  for  the 
distribution  to  them  of  funds  in  the  hands  of  administrators,  but 
such  rules  Mill  be  liberally  applied,  the  only  object  l)eing  to 
secure  a  presentation  of  the  matter  in  clear  and  concise  form. 
p.as8. 

4.  Descent  and  Distribution. — Property  Obtained  by  Gift^  Devise 
or  Descent.— Statutes.— Section  2994  Bums  19as,  §2471  R.  S. 
18.S1,  providing,  under  certain  conditions,  for  the  descent  of  prop- 
erty to  the  i)aternal  and  maternal  heirs,  includes  personal  as 
well  as  real  property,    p.  388. 

5.  Descent  and  Distribution. — Property  Obtained  by  Oift,  Devise 
or  Descent.— How  Determined.— Section  2994  Burns  1908,  §2471 
R.  S.  1881,  providing  that  property  coming  to  the  decedent  by 
gift,  devise  or  descent  from  the  paternal,  or  maternal,  line  shall 
descend  to  that  line,  applies  only  where  the  proi>erty  given,  de- 
vised or  inherited  remains  in  kind  and  has  not  been  converteil, 
reinvested  or  changed  by  the  decedent,    p.  389. 

0.  Descent  and  Distribution. — Property  Obtained  by  Descent. — 
Line  of  Inheritance. — Where  decedent,  the  sole  heir  and  legatee 
of  his  deceased  mother,  was  appointed  administrator  of  her  es- 
tate and  died  Intestate,  before  making  any  disposition  of  the  per- 
sonal property,  and  the  administrator  de  bonis  non  of  said 
mother's  estate  converted  such  property  into  cash,  decedent 
leaving  as  his  sole  heirs  a  maternal  aunt  and  certain  maternal 
and  paternal  cousins,  his  maternal  heirs  take  such  cash,  under 
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subdivision  two,  §2994  Burns  1908,  §2471  R.  S.  1881,  providing 
that  wliere  an  Inheritance  comes  to  au  "Intestate  by  gift,  devise, 
or  descent  from  the  maternal  line,  it  shall  go  to  the  maternal 
kindred  in  the  same  order;"  and  this  follows  regardless  of  the 
source  of  the  mother's  title  to  the  proi)erty.  Rountree  y,  Puraell, 
11  Ind.  App.  522.  distlngnished.    p.  389. 

7.  Descent  and  Distribution. — Inheritance. — Right  of, — ^The  right 
of  inheritance  in  Indiana  is  whol  ly  statutory,    p.  390. 

S.  Descent  and  Distribution. — "Ancestor." — Hoto  Determined. — 
The  word  "ancestor,"  as  used  in  statutes  of  descent,  means  the 
person  from  whom  the  estate  is  inherited,  and  in  determining 
from  whom  the  estate  comes  the  title  should  be  traced  only  to 
the  liersou  last  seized,    p.  390. 

From  Probate  Court  of  Marion  County  (8517) ;  Frank 
B.  Rossj  Judge. 

Proceeding  by  Olive  Swerer  and  others  against  John  P. 
Gray  and  others.  From  an  order  for  plaintiffs,  defend- 
ants appeal.    Affirmed. 

LecJilider  &  Myers  and  Harry  A.  Fenion,  for  appellants. 
Frank  B.  Jaqua,  for  appelle.es. 

Ad-\ms,  J. — Isaac  P.  Gray  died  testate  on  February  14, 
1895,  leaving  surviving  him  his  widow,  Eliza  J.  Gray,  and 
his  two  sons,  Pierre  and  Bayard  Gray.  Pierre  Gray  died 
testate  on  November  25,  1907,  leaving  no  children,  but  leav- 
ing a  widow,  mother  and  brother.  Eliza  J.  Gray  died  on 
February  13,  1908,  testate  as  to  her  personal  property  and 
intestate  as  to  her  real  estate.  Bayard  Gray  was  the  sole 
heir  and  legatee  of  Eliza  J.  Gray,  and  was  appointed  ad- 
ministrator with  the  will  annexed  of  her  estate.  Bayard 
firay  died  intestate  on  May  24,  1908,  leaving  surviving  him 
no  children,  widow,  father  or  mother,  grandfather  or  grand- 
mother, brothers  or  sisters,  and  no  heirs  at  law  either  in  the 
ascending  or  descending  line,  but  left  as  his  only  heirs  at 
law  a  maternal  aunt  and  certain  maternal  and  paternal 
cousins. 

After  the  death  of  Bayard  Gray,  Benjamin  E.  Hinshaw 
was  appointed  administrator  de  bonis  non  with  the  will  an- 

VoL.  47—25 
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nexed  of  the  estate  of  Eliza  J.  Gray,  and  Edwin  S.  Jaqua 
was  appointed  administrator  of  the  estate  of  Bayard  Gray. 
At  the  date  of  the  death  of  Eliza  J.  Gray  she  was  the  owner 
of  certain  household  goods,  bank  stock,  notes  and  accounts 
and  an  uncollected  legacy  bequeathed  to  her  by  the  will  of 
her  son,  Pierre  Gray.  Such  property  came  into  the  hands 
of  Hinshaw,  administrator,  and  after  collecting  the  notes, 
accounts  and  legacy,  upon  order  of  the  Probate  Court  of 
Marion  County,  said  administrator  sold  the  household  goods 
and  bank  stock.  Said  Hinshaw,  administrator,  on  February 
10,  1910,  turned  over  to  the  administrator  of  the  estate  of 
Bayard  Gray  the  sum  of  $7,263.75. 

This  cause  arises  upon  a  petition  by  the  maternal  heirs  of 
Bayard  Gray  for  an  order  of  the  Probate  Court  of  Marion 
County  directing  the  distribution  of  a  portion  of  their  shares 
in  the  estate  of  Bayard  Gray  in  advance  of  final  settlement. 
Said  petition  shows  that  Hinshaw,  administrator,  prior  to  the 
payment  of  said  $7,263.75  to  the  administrator  of  the  estate 
of  Bayard  Gray,  had  sold  the  bank  stock  for  $6,600,  the 
household  property  for  $1,263.75,  had  collected  notes  and 
accounts  amounting  to  $1,292,  and  a  legacy  bequeathed  to  de- 
cedent by  her  deceased  son,  in  the  sum  of  $1,362.33,  all  of 
which  personal  property  was  owned  by  said  Eliza  J.  Gray  at 
her  decease,  and  that  no  part  of  it  ever  came  to  Bayard  Gray 
by  gift,  devise  or  descent  from  any  other  person  or  source; 
that  no  part  of  said  personal  property  or  funds  has  ever  been 
reinvested,  or  in  any  manner  changed  by  said  administra- 
tor, but  consists  of  the  identical  personal  property  and  funds 
aforesaid.  It  is  also  shown  by  the  petition  that  the  adminis- 
trator of  the  estate  of  Bayard  Gray  has  in  his  hands,  over 
and  above  the  sum  of  $7,263.75,  more  than  one-third  of  the 
assets  of  said  estate  with  which  to  pay  all  of  the  debts  of 
said  decedent.  The  petitioners  further  claim  that  they  are 
entitled  to  receive  said  money,  as  the  maternal  heirs  of  said 
Bayard  Gray,  in  the  several  amounts  set  out  in  the  petition. 

An  answer  was  filed  by  elohn  F.  Gray  and  other  paternal 
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heirs.  The  first  paragraph  was  in  general  denial.  The  sec- 
ond paragraph  asks  that  the  distribution  be  made  to  both 
the  paternal  and  maternal  heirs;  that  all  of  said  parties 
are  heirs  at  law  of  Baj'^ard  Gray,  **and  constitute  his  sole 
and  only  surviving  heirs  on  both  the  maternal  and  paternal 
lines  of  descent.'' 

The  court  found  for  the  petitioners  that  the  facts  stated 
in  their  said  petition  are  true,  and  that  the  petitioners  are 
each  and  all  heirs  at  law,  and  the  only  heirs  at  law,  in  the 
maternal  line  of  Bayard  Gray,  deceased.  The  court  also 
foimd  that  ''Bayard  Gray  died  on  May  24,  1908,  intestate, 
a  resident  of  Marion  county.  State  of  Indiana,  unmarried, 
and  without  issue,  and  left  surviving  him  neither  father  nor 
mother,  brothers  nor  sisters,  or  their  descendants,  grand- 
father or  grandmother,  but  left  surviving  him  as  his  sole  and 
only  heirs  at  law  a  maternal  aunt  and  both  paternal  and  ma- 
ternal cousins;  that  the  whole  of  said  before-mentioned  sum 
belongs  to  the  petitioners  herein,  and  that  distribution  there- 
of should  be  made  by  the  administrator  among  said  petition- 
ers in  the  proportions  and  amounts  set  forth  in  said  peti- 
tion, upon  tlie  execution  of  a  satisfactory  bond  by  each  of 
said  petitioners  to  the  administrator  herein,  with  sufficient 
surety  and  penalty  for  the  return  of  any  portion  thereof  with 
interest,  whenever  necessary  for  the  payment  of  debts  or 
claims,  or  to  equalize  the  shares  among  those  entitled  there- 
to.'' The  court  also  found  that  more  than  one-third  of  the 
assets  in  the  hands  of  the  administrator  remaining  after  the 
distribution  will  be  sufficient  to  pay  all  debts  against  said 
estate  then  known. 

Five  errors  are  assigned  and  relied  upon  for  reversal. 

The  first,  second,  third  and  fifth  specifications  of  error  all 
relate  directly  or  indirectly  to  the  sufficiency  of  said  peti- 
tion.   The  fourth  error  assigned  is  upon  the  overrul- 

1.  ing  of  appellant's  motion  to  modify  the  judgment, 
or  that  '*said  judgment  should  state  whether  the  funds 
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derived  from  the  estate  of  Eliza  J.  Gray  should  be  liable 
to  the  payment  of  its  proportionate  share  of  all  the  debts 
and  costs  of  administration  against  Bayard  Gray's  estate." 
There  was  no  error  in  overruling  this  motion,  as  the  ques- 
tion of  costs  was  not  an  issue  tendered  either  by  the  petition 
or  by  the  answer.     The  distribution  petitioned  for 

2.  was  under  §§2902,  2903  Bums  1908,  Acts  1883  p.  15^, 
§18,  §2380  R.  S.  1881,  and  the  court  required  refund- 
ing bonds  to  be  given  to  the  administrator  by  each  distri- 
butee, conditioned  as  provided  by  law.    The  court  was  not 
required  to  settle  legal  questions  not  connected  with  the  case. 

Appellees  in  their  brief  present  a  number  of  objections 

to  the  form  of  the  pleadings  and  motions  filed  by  appellants. 

While  the  statute  provides  that  the  rules  of  practice 

3.  and  procedure  in  civil  cases  shall  apply  in  probate 
matters  where  no  rule  is  provided,  yet  in  a  matter  of 

this  kind,  where  the  petition  is  addressed  to  the  court,  the 
rules  will  not  be  applied  in  strictness.  The  purpose  is  to 
present  the  matter  in  dispute  to  the  court  in  a  clear  and 
concise  form.  The  court  below  did  not  have  any  difficulty 
in  ascertaining  from  the  papers  the  questions  presented,  nor 
has  this  court  on  appeal. 

The  one  remaining  and  controlling  question  is  whether  the 

funds  in  the  hands  of  the  administrator  of  Bayard  Gray's 

estate  should  be  distributed  pursuant  to  the  second 

4.  or  the  third  subdivision  of  §2994  Bums  1908,  §2471 
R.  S.  1881,  wherein  it  is  provided:    ''Second.    If  the 

inheritance  came  to  the  intestate  by  gift,  devise,  or  descent 
from  the  maternal  line,  it  shall  go  to  the  maternal  kindred 
in  the  same  order;  and  if  there  be  none  of  the  maternal 
kindred  entitled  to  take  the  inheritance,  it  shall  go  to  the 
paternal  kindred  in  the  same  order.  Third.  If  the  estate 
came  to  the  intestate  otherwise  than  by  gift,  devise,  or 
descent,  it  shall  be  divided  into  two  equal  parts,  one  of  which 
shall  go  to  the  paternal  and  the  other  to  the  maternal  kin- 
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died,  in  the  order  above  described;  and  on  the  failure  of 
either  line,  the  other  shall  take  the  whole." 

The  inheritance  referred  to  must  be  held  to  include  all 

inheritable  property,  and  personal  property,  as  well  as  real 

estate,  possesses  an  inheritable  quality.    In  order,  how- 

5.  ever,  to  descend  exclusively  to  either  the  maternal 
or  paternal  line,   the   inheritance   must  remain  in 

kind,  and  pass  in  the  same  form  in  which  it  was  inherited. 
But  if  such  inheritance  is  converted,  reinvested  or  changed 
by  the  heir  or  legatee,  so  that  it  loses  its  original  form  and 
quality,  and  becomes  indistinguishable  from  other  prop- 
erty of  such  heir  or  legatee,  the  ancestral  character  im- 
parted to  the  inheritance  in  the  first  instance  is  lost,  and  it 
becomes  simply  a  part  of  the  estate  of  the  last  holder ;  and 
upon  his  death  would  be  distributed  under  the  third  divi- 
sion of  said  section. 

Counsel  for  appellants  contend  that  there  can  be  no  an- 
cestral quality  in  personal  property  when  such  property 
has  been  sold  and  converted  into  cash,  as  shown  by 

6.  the  admitted  facts  in  this  case.  This  would  be  true 
had  Bayard  Gray,  during  his  lifetime,  sold  the  prop- 
erty inherited  from  his  mother,  and  reinvested  the  proceeds 
or  commingled  them  with  other  funds,  so  that  the  identity 
of  the  particular  money  received  from  the  sale  of  such  prop- 
erty was  lost.  In  that  event,  there  could  be  no  ancestral 
quality  imparted  to  such  money.  But  it  is  not  questioned 
in  this  case  that  the  property  inherited  from  Eliza  J.  Gray 
remained  in  kind  during  the  lifetime  of  Bayard  Gray; 
and  upon  the  death  of  Bayard  Gray  it  descended  in  kind 
to  the  heirs  entitled  to  receive  it.  Assuming  that  at  the 
death  of  Eliza  J.  Gray  the  inheritance  which  passed  to  her 
son  was  impressed  with  an  ancestral  quality,  it  retained  that 
ancestral  quality  at  the  death  of  the  son,  and  at  once  was 
inherited  by  the  maternal  line.  No  change  in  the  form  of 
the  inheritance,  made  by  the  administrator  in  collecting 
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obligations  or  in  selling  property,  under  the  order  of  the 
court,  after  the  death  of  Bayard  Gray,  could  change  its  an- 
cestral character.  To  lose  such  ancestral  character,  the 
change  must  have  taken  place  during  the  lifetime  of  Bay- 
ard Gray. 

It  is  said  in  the  case  of  Rountree  v.  Pursell  (1895),  11  Ind. 
App.  522,  537 :  **  Under  our  statute  an  heir  is  one  who  suc- 
ceeds to  the  estate,  both  real  and  personal,  immediately  upon 
the  death  of  the  ancestor.  The  administrator,  under  the 
statute,  is  a  mere  trustee  for  the  creditors  and  heirs  of  the 
intestate.  If  the  personal  property  is  not  needed  to  pay 
debts,  the  heira  may  distribute  it  among  themselves  without 
formal  administration.  The  title  they  take  they  derive  in 
the  same  manner  as  the  title  they  acquire  to  the  real  estate 
of  the  deceased.  They  take  title  in  both  instances  by  force 
of  the  statute,  and  it  matters  not  whether  it  be  called  descent 
or  succession." 

It  can  make  no  diflference  that  the  estate  may  have  come  to 

Eliza  J.  Gray  originally  from  her  husband,  who  was  the  uncle 

of  appellants  and  who  was  not  of  the  blood  of  appellees.   The 

right  of  inheritiince  in  Indiana  is  fixed  by  the  statutes 

7.  of  descent,  and  not  otherwise.  The  term  "ancestor," 
as  used  in  the  statutes  of  descent,  means  the  person 
from  whom  the  estate  is  inherited,  and  in  determining 

8.  from  whom  the  estate  came,  the  rule  is  to  trace  the 
title  only  to  the  person  last  seized.    Murphy  v.  Henry 

(1871),  35  Ind.  442,450. 

While  the  application  of  this  rule  may,  in  certain  cases, 
involve  a  hardship,  the  wisdom  of  the  rule  will  be  seen  when 
the  difficulties  and  dangers  incident  to  tracing  title  back  to 
remote  ancestors  are  considered. 

Counsel  for  both  appellants  and  appellees  press  upon  our 
attention  the  case  of  Rountree  v.  Pursell,  supra.  The  opinion 
of  the  court  in  that  case  is  an  able  and  learned  discussion  of 
the  statutes  of  descent  from  an  historical,  as  well  as  a  legal, 
viewpoint,  but  we  .must  look  to  the  fact^  and  the  holding  in 
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that  case  to  ascertain  the  questions  raised  and  the  principles 
decided.  The  facts  were  that  Daniel  Gilkey  died,  leaving  to 
his  only  child,  Mary  D.  Gilkey,  a  large  amount  of  real  estate 
and  personal  property.  Mary  D.  Gilkey  was  a  minor,  and 
her  estate  was  managed  by  a  guardian.  The  guardian  col- 
lected the  debts  due  the  estate,  and  reinvested  the  proceeds, 
taking  obligations  in  his  own  name,  as  guardian.  He  re- 
ceived the  income  from  the  real  estate,  collected  the  dividends 
declared  upon  stocks  held  by  him,  as  such  guardian,  and  out 
of  the  amount  realized  paid  for  the  support  and  education  of 
his  ward.  No  separate  account  was  kept,  and  the  money 
received  from  the  different  sources  constituted  a  single  fund. 
While  still  a  minor,  Mary  D.  Gilkey  died,  leaving  no  heirs 
in  the  ascending  or  descending  line,  but,  as  in  the  case  at 
bar,  left  cousins  on  both  the  paternal  and  maternal  side. 
The  paternal  heirs  claimed  the  entire  estate,  and  the  court 
held  that  such  heirs  were  entitled  to  receive  all  of  the  estate 
v^hich  remained  in  the  same  form  in  which  it  came  by  in- 
heritance to  Mary  D.  Gilkey ;  but  the  personal  estate,  which 
had  been  changed  under  the  management  of  the  guardian, 
and  the  income  from  all  of  the  estate,  the  court  held  to  be 
free  from  any  ancestral  quality,  and  at  the  death  of  Mary 
D.  Gilkey  descended  to  the  maternal  and  paternal  heirs,  one- 
half  to  each,  as  provided  in  the  third  subdivision  of  §2994, 
supra. 

Appellants  say  that  in  that  case,  as  in  the  case  at  bar,  the 
change  in  the  character  of  the  property  took  place  while  it 
was  in  the  custody  of  the  law,  and  therefore  the  rule  de- 
clared must  apply  here.  There  is,  however,  a  clear  distinc- 
tion in  the  case  cited.  The  heirs  claiming  by  virtue  of  the 
statute  had  no  interest  of  any  kind  until  after  the  death  of 
Mary  D.  Gilkey.  When  the  guardian  changed  the  character 
of  the  property,  inherited  from  Daniel  Gilkey,  during  the 
life  of  the  ward,  its  ancestral  quality  was  lost,  and  in  that 
condition  the  property  passed  to  the  daughter's  heirs.  In 
the  case  under  consideration,   the   identical  property   in- 
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herited  by  Bayard  Gray  from  his  mother,  upon  his  death, 
passed  to  his  heirs  in  the  identical  form  in  which  it  was 
inherited  by  him.  This  imparted  to  the  property  in  question 
ancestral  qualities,  and  the  property  descended  under  the 
second  subdivision  of  §2994,  supra,  to  the  maternal  heirs. 
There  is  no  error  in  the  record. 
Judgment  affirmed. 


Haskell  &  Barker  Car  Company  v.  Allegheny 

Forging  Company. 

(No.  0,818.     FIUhI  May  24,  1910.    Rehearing  denied  December  26, 

1910.    Transfer  denied  April  5,  1911.] 

1.  Contracts.— /*ropo«o?.«». — Acceptance. — Letters. — Where  defend- 
ant wrote  to  tlie  plaintiff  to  "enter"  Its  order  for  certain  mate- 
rial, at  certain  prices,  plaintiff  answering  that  it  had  ''entered'" 
the  order  for  Its  **best  attention,"  that  it  expected  "to  make  ship- 
ment" by  the  time  Hi)ecified,  that  such  order  completed  'the  lot" 
on  which  plaintiff  had  "quoted"  prices,  and  that  it  "expected  to 
ship"  the  materials,  an  enforceable  contract  is  executed,  especially 
where  it  is  shown  that  the  plaintiff  partially  complied  with  the 
order,    pp.  393, 395. 

2.  CoNTBACTS. — What  are. — A  contract  is  an  agreement  between 
two  or  more  persons  in  which  each  party  binds  himself  to  do  or 
to  forbear  to  do  some  act,  and  each  acquires  a  right  to  what  the 
other  promises,    p.  394. 

Prom  Porter  Superior  Court;  Harry  B.  Tuthill,  Judge. 

Action  by  the  Allegheny  Forging  Company  against  the 
Haskell  and  Barker  Car  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

James  F.  Oalldher,  for  appellant. 
William  J.  Whinery,  for  appellee. 

Watson,  J. — This  is  an  action  brought  by  appellee  to  re- 
cover a  balance  of  $332.90  alleged  to  be  due  from  appellant 
for  goods  sold  and  delivered  by  appellee  to  appellant.  The 
complaint  alleges  the  amount  due,  having  attached  a  bill  of 
particulars  setting  out  the  dates  and  amounts.  To  this  com- 
plaint an  answer  of  general  denial  was  filed,  also  an  amended 
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comLterclaim,  to  which  a  demurrer  was  filed  and  sustained, 
and  exceptions  taken  by  appellant.  The  cause  was  tried  by 
a  jury,  which  returned  a  verdict  in  favor  of  appellee  in  the 
sum  of  $371.20,  together  with  answers  to  certain  interroga- 
tories.   Judgment  was  rendered  on  the  verdict. 

Five  errors  are  assigned,  but  the  two  relied  upon  for  re- 
versal are  that  **the  court  erred  in  sustaining  the  demurrer 
to  the  amended  second  paragraph  of  answer,  termed 

1.  *  counterclaim,'  and  in  overruling  appellant's  motion 
for  a  new  trial." 

The  coimterclaim  is  based  upon  the  following  correspond- 
ence between  appellant  and  appellee : 

**  Order  No.  6,504.        Haskell  &  Barker  Car  Company. 

Duplicate.     Michigan  City,  Indiana,  January  24,  1905. 

Allegheny  Forging  Company,  Pittsburg,  Pennsylvania. 
Gentlemen:     Please  enter  our  order  for  the  follow- 
ing material  for  shipment  as  specified  below : 

36  winding  chains,  4  ii^ch  short  straight  link  plain 
chain,  with  J  inch  long  link  at  one  end.    Length  over 
all  48}  inches. 
Delivery:    ^  by  February  15,  1905. 

J  by  March  1,  1905. 
Price:     $2.95  per  100  lbs.  f.  o.  b.  Michigan  City,- 
Indiana. 
Terms :    30  days  or  1  per  cent  off  for  cash  in  10  days. 

Yours  very  truly, 
John  H.  Barker,  President. 

**  Allegheny  Forging  Company. 
Pittsburg,  Pennsylvania,  January  28,  1905. 

Order — Chain. 

Haskell  &  Barker  Car  Company,  Michigan  City,  In- 
diana. 
Gentlemen:  We  have  your  esteemed  favor  of  the 
24th  inst.,  with  order  No.  6,504  for  ^  inch  chain,  which 
we  have  entered  for  our  best  attention,  and  expect  to 
make  shipment  by  the  time  you  specified. 

This  we  understand  completes  the  lot  of  chain  on 
which  we  quoted  December  12. 

Very  truly  yours, 
Allegheny  Forging  Company, 

O'Refior." 


9  9 
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**  Pittsburg,  Pennsylvania,  January  30,  1905. 

Your  order  No.  6,504  of  the  24th  inst.  for  chains  has 
been  entered  as  our  No.  4,372.  We  expect  to  ship  same 
within  . . .  days. 

Thanking  you,  we  are, 

Yours  truly, 
Allegheny  Forging  Company, 

W.  Taylor." 

The  counterclaim  avers  the  acceptance  of  the  order  by 
appellee ;  that  a  portion  of  the  chains  were  forwarded  to  ap- 
pellant, in  compliance  with  the  contract,  but  that  all  were 
not  delivered,  although  request  was  made  for  them ;  that,  by 
reason  of  the  failure  of  appellee  to  comply  with  its  part  of 
the  contract,  appellant  was  compelled  to  go  into  the  open 
market  and  purchase  that  portion  of  the  chains  which  ap- 
pellee had  failed  to  deliver  in  accordance  with  the  contract, 
and  to  pay  therefor  the  sum  of  $84  in  excess  of  the  amount 
for  which  appellee  had  agreed  to  furnish  said  chains  to  ap- 
pellant; that  appellant  was  engaged  in  the  manufacture  of 
freight-cars  in  Michigan  City,  Indiana ;  that  the  chains  men- 
tioned were  purchased  for  use  in  a  certain  order  of  cars,  and 
were  required  for  such  purpose  at  a  fixed  time,  which  facts 
were  well  known  to  appellee  at  the  time  said  contract  was 
made;  that  by  reason  of  the  failure  of  appellee  to  supply 
appellant  with  such  chains,  in  accordance  with  its  contract, 
the  manufacturiDg  business  of  appellant  was  delayed  and 
disarranged,  to  its  damage  in  the  sum  of  $100.  There  is  also 
a  claim  of  damages  for  expense  of  telegram  and  telephone 
messages. 

If  this  correspondence  amounts  to  a  contract  complete, 
then  the  demurrer  to  the  counterclaim  should  not  have  been 
overruled.    Blackstone  defines  a  contract  to  be  **an  agree- 
ment upon  sufficient  consideration,  to  do  or  not  to  do 

2.    a  particular  thing."    2  Blackstone 's  Comm.  442.    It 

is  defined  in  2  Words  and  Phrases  1514,  as  ** a  mutual 

assent   of   two   or   more   persons   competent   to    contract^ 

founded  on  a  sufficient  and  legal  motive,  inducement,  or 
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consideration,  to  perform  some  legal  act,  or  to  omit  to  do 
anything,  the  performance  of  which  is  not  enjoined  by  law." 
A  contract  is  an  agreement  or  covenant  between  two  or 
more  persons  in  which  each  party  binds  himself  to  do  or  for- 
bear some  act,  and  each  acquires  a  right  to  what  the  other 
promises.  A  mutual  promise  upon  lawful  consideration  or 
cause,  which  binds  the  parly  to  a  performance.  It  is  said 
in  1  Beach,  Contracts  §65:  **The  proposal  and  acceptance, 
as  discovered  from  the  acts  or  correspondence  of  the  parties, 
may  show  a  complete  contract  or  consensus,  such  as  a  court 
of  equity  would  specifically  enforce,  although  the  contract 
might  be  imperfect  and  incomplete  as  regards  form." 

An  offer  or  proposal  made  by  one  person,  and  the  accept- 
ance thereof  by  the  other,  constitutes  a  contract;  in  other 

words,  a  contract  is  thereby  concluded  so  that  it  may 
2.    be  enforced.    Cochrane  v.  Justice  Mining  Co.  (1891), 

16  Colo.  415,  26  Pac.  780. 
In  the  case  of  Bauman  v.  McManus  (1907),  75  Kan.  106, 
89  Pac.  15,  10  L.  R.  A.  (N.  S.)  1138,  there  was  involved  a 

correspondence  after  an  order  had  been  given  the 
1.    traveling  salesman,  in  which,  two  days  afterwards  in 

acknowledgment  thereof,  it  was  said:  '*Your  kind 
order  through  Mr.  Schutz  is  duly  at  hand,  and  will  receive 
our  prompt  and  careful  attention."  The  court  said:  **The 
promise  that  the  order  shall  receive  prompt  and  careful  at- 
tention seems  to  imply  something  more  than  that  the  manu- 
facturers will  quickly  and  cautiously  investigate  the  advisa- 
bility of  accepting  it.  *  *  *  The  expression  of  thanks  for 
the  favor  has  some  tendency  in  the  same  direction.  We  in- 
cline strongly  to  the  opinion  that  the  letter,  standing  by  it- 
self, was  as  effectual  to  close  a  contract  as  though  in  set 
phrase  it  had  said  that  the  goods  would  be  shipped ;  that  to 
permit  any  other  construction  to  be  placed  upon  it  would  be 
to  countenance  the  studied  use  of  equivocal  expressions,  with 
a  set  purpose,  if  an  advantage  may  thereby  be  derived,  to 
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keep  the  word  of  promise  to  the  ear  and  break  it  to  the 
hope." 

So  in  the  ease  at  bar,  when  appellant  received  the  answer 
of  appellee  as  to  order  No.  6,504,  dated  January  24,  1905, 
which  said:  '*We  have  your  esteemed  favor  of  the  24th 
inst.,  with  order  No.  6504,"  etc.,  it  seems  to  us  that  appel- 
lant knew  the  order  had  been  accepted,  and  so  iinderstood 
and  treated  it. 

Giving  these  letters  their  ordinary  meaning,  as  under- 
stood in  the  commercial  world,  we  are  unable  to  see  why  the 
minds  of  the  parties  did  not  meet,  and  make  a  complete  and 
enforceable  contract  between  them.  Jordan,  Marsh  &  Co. 
v.  Patterson  (1895),  67  Conn.  473,  35  Atl.  521;  Bauman  v. 
McManus,  supra;  1  Beach,  Contracts  §65. 

Moreover,  it  is  averred  that  a  part  of  the  chains  had  been 
shipped  in  compliance  with  the  order.  This  shows  that  ap- 
pellee treated  the  order  as  accepted,  and,  therefore,  for  this 
additional  reason,  the  contract  was  completed  and  binding. 
Cherokee  Mills  v.  Gate  City  Cotton  Mills  (1905),  122  Qa. 
268,  50  S.  E.  82;  Star  Union  Line  v.  Boston  Medical  In- 
stitute (1906),  126  111.  App.  106;  Jordan,  Marsh  &  Co.  v. 
Patterson,  supra. 

The  court  erred  in  sustaining  the  demurrer  to  the  counter- 
claim, for  which  this  cause  must  be  reversed. 

We  do  not  pass  on  the  other  error  assigned,  for  the  reason 
that  at  the  retrial  of  this  cause  this  question  may  not  arise. 

Judgment  reversed,  with  leave  to  both  parties  to  amend 
the  pleadings  if  they  so  desire. 


Indiana  Rolling-Mill  Company  v.  Livezey. 

[No.  6,924.     Filed  April  6,  1911.] 

1.  Master  and  Servant. — Defective  Machinery, — Custom  of 
Operation. — Complaint. — ^A  paragraph  of  complaint  alleging  that 
the  defendant  manufacturing  company  negligently  failed  properly 
to  equip  with  brakes  a  car  with  which  plaintiff  was  working, 
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that  by  invariable  custom,  a  signal  was  given  wlien  a  car  was 
started  down  the  incline,  that  by  reason  of  defendant's  failure 
so  to  equip  its  cars  one  suddenly  ran  down  the  incline  and  injured 
the  plaintiff,  is  bad,  since  such  custom  did  not  obtain  in  case  of 
the  accidental  running  of  the  car.    p.  401. 

2.  Master  and  Servant. — Defective  Mctchitiery, — Custom  of 
Operation. — Complaint, — A  paragraph  of  complaint  alleging  that 
defendant  manufacturing  company  negligently  failed  to  equip  with 
brakes  the  cars  which  the  plaintiff  was  using,  that,  by  custom 
signals  were  given  when  a  car  was  started  down  the  incline, 
and  that  because  of  a  failure  to  give  a  signal  the  plaintiff  was  run 
over  by  a  car,  is  not  sufficient  on  the  theory  that  a  failure  to  equip 
the  car  with  brakes  was  a  proximate  cause  of  the  Injury,  since 
there  is  no  showing  that  any  one  could  have  exercised  any  control 
over  the  car  after  it  started,    p.  402. 

3.  Pleadi no.  —  Co mplain  t,  — Paragraphs. — Inconsistencies. — Incon- 
sistent theories  of  a  cause  of  action  should  not  be  alleged  in  a 
single  paragraph  of  complaint,  but  may  be  alleged  in  different 
paragraphs,    p.  402. 

4.  Masteb  and  Sebvant. — Defective  Machinery. — Assumption  of 
Risk. — Complaint. — A  complaint  by  a  servant  alleging  that  de- 
fendant manufacturing  company  negligently  failed  to  equip  its 
cars  with  brakes  and  that  by  reason  thereof  one  of  them  ran 
down  an  incline  and  injured  the  plaintiff  is  bad,  there  being  no 
allegation  of  plaintiff's  ignorance  of  such  defect,    p.  403. 

5.  Negligence. —  Elements. —  Complaint. —  A  complaint  for  negli- 
gence must  show  a  wrong  by  defendant  to  the  plaintiff,  to  plain- 
tiff's damage,  and  that  the  wrong  was  the  proximate  cause  of 
such  damage,    p.  403. 

(L  Master  and  Servant. — Failure  to  Warn. — Proximate  Cause. — 
Complaint. — A  complaint  alleging  that  the  "defendant  negligently 
•  *  *  I)ermitted  one  of  its  cars  to  run  down  •  •  *  on  the  track 
used  as  aforesaid  ♦  ♦  *  without  giving  any  warning  whatever, 
and  said  car  ran  over  ♦  *  ♦  plaintiff,"  does  not  show  that  the 
failure  to  warn  was  the  proximate  cause  of  the  injury,  and  is 
insufficient,    p.  404. 

7.  Master  and  Servant. — Failure  to  Warn. — Complaint. — A  com- 
plaint for  injuries  sustained  because  of  defendant's  failure  to 
warn  the  plaintiff  that  a  car  was  to  be  started  down  an  incline, 
the  injury  being  sustained  thereby,  should  show  that  by  reason 
of  such  failure  the  plaintiff  went  upon  the  track,  or  failed  to 
avoid  danger  from  the  car.    p.  405. 

8.  Master  and  Servant. — Injuries. — Line  of  Duty. — Complaint. — 
A  complaint  against  a  master  for  personal  injuries  should  show 
that  the  servant  when  injured  was  in  the  performance  of  his 
master's  duty  and  in  a  proper  place  for  the  performance  of  such 
dub',    p.  405. 
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Prom  Henry  Circuit  Court;  Ed  Jackson,  Judge. 

Action  by  John  P.  Livezey  against  the  Indiana  Rolling 
Mill  Company.  From  a  judgment  on  a  verdict  for  plaintiff 
for  $2,000,  defendant  appeals.    Reversed. 

Forkner  &  Forkner,  for  appellant. 

E.  W,  Little  and  Fred  C.  Gause,  for  appellee. 

HoTTEL,  J. — This  was  an  action  by  appellee  against  ap- 
pellant to  recover  for  an  injury  to  his  person.  The  com- 
plaint was  in  two  paragraphs,  to  each  of  which  a  demurrer 
was  overruled.  A  general  denial  was  filed,  and  upon  issues 
thus  formed  there  was  a  trial  by  jury  and  a  general  verdict 
for  appellee,  with  which  answers  to  interrogatories  were 
returned.  Judgment  was  rendered  upon  the  verdict  in 
favor  of  appellee,  and  from  this  judgment  this  appeal  is 
prosecuted.  Under  the  errors  assigned,  the  ruling  of  the 
court  on  the  demurrer  to  each  paragraph  of  the  complaint 
is  here  presented.  The  material  allegations  of  the  first  para- 
graph of  the  complaint  are,  in  substance,  as  follows :  Plain- 
tiff says  he  was  employed  by  defendant  to  work  in  defend- 
ant's factory  as  a  laborer,  and  that  the  rolling-mill  and 
disc-mill  are  separated  by  a  space  of  twenty  feet ;  that  cars 
run  on  a  track,  are  used  by  defendant  company  for  the  pur- 
pose of  conveying  iron,  steel  and  other  material  from  the 
rolling-mill  to  the  disc-mill ;  that  the  track  is  built  from  the 
rolling-mill  to  the  disc-mill  upon  an  incline;  that  said  cars 
are  run  from  the  disc-mill  back  to  the  rolling-mill  by  reason 
of  the  grade  or  incline ;  that  while  plaintiff  was  employed  by 
defendant  in  cleaning  up  around  the  shears  of  one  of  the 
machines  used  in  the  rolling-mill,  defendant  negligently  and 
carelessly  permitted  one  of  its  cars  to  run  down  from  the 
disc-mill,  on  the  track  used  as  aforesaid,  at  a  high  rate  of 
speed,  and  without  giving  any  warning  whatever,  and  said 
car  ran  against  plaintiff;  that  heretofore  defendant  had  al- 
ways required  a  signal  of  warning  to  be  given  when  cars  were 
run  from  one  factory  to  the  other,  but  upon  the  occasion  of 
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this  injury  no  signal  of  warning  was  given  to  inform  plain- 
tiff that  said  cars  were  being  run  upon  said  track ;  that  the 
cars  used  as  aforesaid  are  composed  of  iron,  are  very  heavy, 
and  are  operated  upon  a  track  composed  of  iron  rails ;  and 
that  said  car  that  injured  plaintiff  was  not  equipped  with 
brakes  or  any  other  appliances  to  fasten  the  wheels  so. as  to 
prevent  said  car  from  starting  down  said  incline,  and  that 
defendant,  for  many  months  prior  to  the  accident  herein 
complained  of,  was  fully  aware  that  said  cars  were  without 
safety  appliances  or  fastening  on  the  wheels,  to  keep  said 
cars  from  running  down  said  incline,  as  aforesaid  com- 
plained of." 

The  second  paragraph  differs  from  the  first  in  the  negli- 
gence charged  against  defendant.  The  charging  part  of  this 
para^aph  is  as  follows:  ** Plaintiff  further  says  that  on 
November  19,  1906,  while  employed  by  defendant  cleaning 
up  around  tlie  shears  of  the  machines  used  in  the  rolling- 
mill  and  factory,  defendant  negligently,  carelessly  and 
wrongfully  permitted  one  of  its  said  cars  to  run  down  from 
the  disc-mill,  on  the  track  used  as  aforesaid,  without  having 
it  equipped  with  brakes  or  other  safety  appliances  to  keep  it 
from  starting  down  said  incline  at  a  high  rate  of  speed,  and 
without  giving  any  signal  of  warning  whatever,  and  that 
said  car  ran  against,  upon  and  over  this  plaintiff  -  *  *  * 
that  defendant  unlawfully,  wrongfully,  carelessly  and  negli- 
gently permitted  the  cars  used  as  aforesaid  to  be  run  and 
operated  in  its  said  factory  without  providing  them  with 
brakes  with  which  to  lock  the  wheels,  or  with  other  safety 
appliances  with  which  to  prevent  said  cars  from  running 
down  said  incline  as  aforesaid ;  that  the  cars  used  as  afore- 
said are  composed  of  iron,  are  very  heavy,  and  are  operated 
upon  a  track  composed  of  iron  rails,  and  that  said  car  was 
not,  at  the  time  of  the  injury  aforesaid,  equipped  with  brakes 
or  any  other  safety  appliances  to  fasten  the  wheels  of  said 
car  so  as  to  prevent  its  starting  down  said  incline,  and  that 
defendant  was  fully  aware,  and  had  been  for  many  months 
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prior  to  the  accident  herein  complained  of,  that  said  cars  or 
trucks  were  without  brakes  or  other  safety  appliances  or 
fastenings  to  fasten  the  wheels  to  keep  them  from  running 
down  said  incline,  as  aforesaid ;  that  defendant  wrongfully, 
carelessly,  negligently  and  unlawfully  permitted  said  car  to 
run  down  said  incline  without  brakes  or  other  safety  appli- 
ances to  prevent  said  car  from  starting  and  running  down 
said  incline  as  aforesaid;  •  •  •  that  said  injury  was 
solely  caused  by  the  carelessness,  negligence  and  unlawful 
and  wrongful  acts  of  defendant." 

There  are  also  in  this  paragraph  practically  the  same 
allegations  with  reference  to  the  notice  of  warning,  and  the 
failure  to  give  such  warning,  that  are  in  the  first.  It  will  be 
obseired  that  appellee  does  not  allege  in  either  paragraph 
that  he  did  not  know  that  appellant's  track  was  constructed 
on  an  incline  from  the  rolling-mill  to  the  disc-mill,  and  that 
the  cars  operated  thereon  were  not  equipped  with  brakes  or 
other  safety  appliances,  and  on  account  of  this  omitted  alle- 
gation appellant  insists  that  each  paragraph  is  insufScient. 
The  law  upon  this  proposition  is  well  settled,  but  whether 
this  case  calls  for  the  application  of  the  principle  contended 
for  by  appellant  is  more  difficult  of  determination. 

In  the  case  of  Indiana,  etc.,  Oil  Co,  v.  O'Brien  (1903), 
160  Ind.  266,  270,  the  Supreme  Court  said:  **It  has  been 
settled,  by  a  long  line  of  decisions  of  this  and  the  Appellate 
Court,  that  in  an  action  wherein  it  is  sought  to  recover  dam- 
ages for  the  injury  or  death  of  a  servant  by  reason  of  or 
on  account  of  the  negligence  of  the  master  in  failing  to 
furnish  a  safe  place  or  premises  in  which  the  servant  was 
required  to  work,  or  safe  machinery,  appliances,  or  imple- 
ments with  which  he  was  required  to  perform  the  duties  of 
his  employment,  then  in  such  a  case  the  complainant  must 
negative  in  his  complaint  knowledge  on  the  part  of  the 
servant  of  the  unsafe  condition  of  such  premises,  machinery, 
appliances,  or  implements,  in  order  to  show  that  the  injured 
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or  deceased  servant  had  not  voluntarily  assumed  the  danger 
complained  of  as  one  of  the  ordinary  risks  of  the  service  or 
employment  in  which  he  was  engaged/'  To  the  same  effect 
are  numerous  other  cases,  many  of  which  are  cited  in  said 
case. 

Counsel  for  appellee  concede  that  the  law  is  as  heretofore 
quoted,  but  insist  that  appellant  misconstrues  the  theory  of 

the  complaint,  in  that  the  negligence  charged  in  each 
1.    paragraph  is  not  the  use  of  defective  tools,  machinery, 

appliances  or  unsafe  premises,  as  appellant  contends, 
but  that  the  negligence  charged  consisted  in  the  violation,  by 
appellant,  of  an  invariable  custom,  that  required  it  to  give 
a  signal  of  warning  when  cars  were  run  from  the  disc-mill 
to  the  rolling-mill,  and  that  on  the  occasion  when  appellee 
received  his  injury  appellant  carelessly  and  negligently  per- 
mitted a  car  to  run  from  the  disc-mill  to  the  rolling-mill 
without  giving  any  signal  of  warning;  that  the  allegations 
of  the  complaint,  showing  negligence  in  the  construction  and 
maintenance  of  the  track  and  cars,  are  matters  of  induce- 
ment only.  We  cannot  agree  with  this  contention  of  ap- 
pellee. The  allegations  of  the  second  paragraph  of  com- 
plaint are  ambiguous  and  uncertain,  if  not  repugnant.  If 
the  theory  of  this  paragraph  be  as  appellant  insists,  that 
the  negligence  averred  is  that  appellant  failed  properly 
to  equip  the  car  in  question  with  a  brake  or  other  appliance 
with  which  it  could  be  made  stationary  upon  the  track,  when 
not  in  use,  and  that  on  account  of  such  failure  of  appellant 
so  to  equip  said  car  it  ran  down  the  incline  and  injured 
plaintiff — ^then  the  failure  to  observe  the  custom  to  give 
warning  of  the  approach  of  a  car  could  have  had  nothing  to 
do  with  appellee's  injury,  because,  under  the  allegations  of 
the  pleading,  such  custom  applied  to  the  cars  sent  down  the 
track  in  the  usual  course  of  operation,  and  not  to  a  car  that, 
by  accident  and  because  of  lack  of  brakes  or  other  safety 
appliance  to  hold  it  stationary,  went  down  the  track.  If, 
Vol.  47—26 
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prior  to  the  accident  herein  complained  of,  that  said  cars  or 
trucks  were  without  brakes  or  other  safety  appliances  or 
fastenings  to  fasten  the  wheels  to  keep  them  from  running 
down  said  incline,  as  aforesaid ;  that  defendant  wrongfully, 
carelessly,  negligently  and  unlawfully  permitted  said  car  to 
run  down  said  incline  without  brakes  or  other  safety  appli- 
ances to  prevent  said  car  from  starting  and  running  down 
said  incline  as  aforesaid;  •  •  •  that  said  injury  was 
solely  caused  by  the  carelessness,  negligence  and  unlawful 
and  wrongful  acts  of  defendant." 

There  are  also  in  this  paragraph  practically  the  same 
allegations  with  reference  to  the  notice  of  warning,  and  .the 
failure  to  give  such  warning,  that  are  in  the  first.  It  will  be 
observed  that  appellee  does  not  allege  in  either  paragraph 
that  he  did  not  know  that  appellant's  track  was  constructed 
on  an  incline  from  the  rolling-mill  to  the  disc-mill,  and  that 
the  cars  operated  thereon  were  not  equipped  with  brakes  or 
other  safety  appliances,  and  on  account  of  this  omitted  alle- 
gation appellant  insists  that  each  paragraph  is  insufficient. 
The  law  upon  this  proposition  is  well  settled,  but  whether 
this  case  calls  for  the  application  of  the  principle  contended 
for  by  appellant  is  more  difficult  of  determination. 

In  the  case  of  Indiana,  etc.,  Oil  Co,  v.  O'Brien  (1903), 
160  Ind.  266,  270,  the  Supreme  Court  said:  **It  has  been 
settled,  by  a  long  line  of  decisions  of  this  and  the  Appellate 
Court,  that  in  an  action  wherein  it  is  sought  to  recover  dam- 
ages for  the  injury  or  death  of  a  servant  by  reason  of  or 
on  account  of  the  negligence  of  the  master  in  failing  to 
furnish  a  safe  place  or  premises  in  which  the  servant  was 
required  to  work,  or  safe  machinery,  appliances,  or  imple- 
ments with  which  he  was  required  to  perform  the  duties  of 
his  employment,  then  in  such  a  case  the  complainant  must 
negative  in  his  complaint  knowledge  on  the  part  of  the 
servant  of  the  unsafe  condition  of  such  premises,  machinery, 
appliances,  or  implements,  in  order  to  show  that  the  injured 
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or  deceased  servant  had  not  voluntarily  assumed  the  danger 
complained  of  as  one  of  the  ordinary  risks  of  the  service  or 
employment  in  which  he  was  engaged. ' '  To  the  same  effect 
are  numerous  other  eases,  many  of  which  are  cited  in  said 
case. 

Counsel  for  appellee  concede  that  the  law  is  as  heretofore 
quoted,  but  insist  that  appellant  misconstrues  the  theory  of 

the  complaint,  in  that  the  negligence  charged  in  each 
1.    paragraph  is  not  the  use  of  defective  tools,  machinery, 

appliances  or  unsafe  premises,  as  appellant  contends, 
but  that  the  negligence  charged  consisted  in  the  violation,  by 
appellant,  of  an  invariable  custom,  that  required  it  to  give 
a  signal  of  warning  when  cars  were  run  from  the  disc-mill 
to  the  rolling-mill,  and  that  on  the  occasion  when  appellee 
received  his  injury  appellant  carelessly  and  negligently  per- 
mitted a  car  to  run  from  the  disc-mill  to  the  rolling-mill 
without  giving  any  signal  of  warning;  that  the  allegations 
of  the  complaint,  showing  negligence  in  the  construction  and 
maintenance  of  the  track  and  cars,  are  matters  of  induce- 
ment only.  We  cannot  agree  with  this  contention  of  ap- 
pellee. The  allegations  of  the  second  paragraph  of  com- 
plaint are  ambiguous  and  uncertain,  if  not  repugnant.  If 
the  theory  of  this  paragraph  be  as  appellant  insists,  that 
the  negligence  averred  is  that  appellant  failed  properly 
to  equip  the  car  in  question  with  a  brake  or  other  appliance 
with  which  it  could  be  made  stationary  upon  the  track,  when 
not  in  use,  and  that  on  account  of  such  failure  of  appellant 
so  to  equip  said  car  it  ran  down  the  incline  and  injured 
plaintiff — then  the  failure  to  observe  the  custom  to  give 
warning  of  the  approach  of  a  car  could  have  had  nothing  to 
do  with  appellee's  injury,  because,  under  the  allegations  of 
the  pleading,  such  custom  applied  to  the  cars  sent  down  the 
track  in  the  usual  course  of  operation,  and  not  to  a  car  that, 
by  accident  and  because  of  lack  of  brakes  or  other  safety 
appliance  to  hold  it  stationary,  went  down  the  track.  If, 
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upon  the  other  hand,  the  theory  of  this  paragraph  be, 

2.  as  appellee  insistSy  that  the  negligence  charged  is 
that,  in  the  regular  operation  of  the  car  in  question 

upon  the  track  between  the  disc-mill  and  the  rolling-mill,  it 
was  the  custom  to  give  a  signal  of  warning  before  sending 
the  car  down  the  incline  track,  so  that  the  employes  in  the 
other  department  might  keep  out  of  its  path,  and  that  on 
account  of  the  failure  to  give  such  signal  of  warning  ap- 
pellee was  injured  by  a  car  so  permitted  by  appellant  to 
move  down  its  track — ^then  we  cannot  see  how  the  failure  to 
equip  such  car  with  a  brake  or  other  safety  appliance,  so 
that  it  might  be  made  stationary  on  said  track,  could  have 
anything  to  do  with  the  injury. 

It  will  be  observed  that  there  is  no  allegation  in  the  com- 
plaint that  any  one  accompanied  or  operated  the  car,  or  that 
there  was  any  loss  of  control  of  the  car  because  of  the  ab- 
sence of  brakes  or  other  safety  appliances;  but  the  only 
negligence  charged  in  this  respect  was  the  absence  of  these 
equipments,  so  that  the  car  could  not  be  made  stationary  on 
the  track.  Under  the  allegations  of  this  second  paragraph 
of  the  complaint,  it  seems  clear  that  the  pleader  charges 
these  two  separate,  independent  acts  of  negligence,  which, 
as  the  pleading  itself  shows,  have  no  relation  to  or  con- 
nection with  each  other,  but  are  repugnant  to  each  other. 
This  paragraph  does  not  proceed  upon  the  theory  that  ap- 
pellee's injury  resulted  from  these  combined  acts  of  negli- 
gence, and  appellee  makes  no  claim  that  such  is  the  theory 
of  the  pleading.  Nor  can  it  be  determined,  from  the  plead- 
ing, which  of  the  negligent  acts  complained  of,  if  either, 
was  the  proximate  cause  of  appellee's  injury,  or  what  the 
leading,  controlling  theory  of  this  paragraph  is.  These 
different    tlieories,    though    inconsistent    with    each 

3.  other,  might,  with  perfect  propriety,  be  pleaded  in 
separate  paragraphs;  but  pleaded  in  the  same  para- 
graph, in  the  manner  in  which  they  are  pleaded  in  this 
second  paragraph  of  complaint,  their  effect  is  to  destroy  each 
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other,  and  to  render  the  paragraph  so  vague,  uncertain  and 
inconsistent  as  to  make  it  insufficient  to  state  a  cause  of 
action,  and,  under  the  authorities,  is  subject  to  demurrer. 
State,  ex  rel,  v.  Foulkes  (1884),  94  Ind.  493;  Second  Nat 
Bank  v.  Hart  (1893),  8  Ind.  App.  19;  Penn  Mut  Life 
Ins.  Co.  V.  Norcross  (1904),  163  Ind.  379;  City  of  Logans- 
port  V.  Kihm  (1902),  159  Ind.  68;  City  of  Conner sville  v. 
Conner sviUe  Hydraulic  Co.  (1882),  86  Ind.  235,  236; 
Speeder  Cycle  Co.  v.  Teeter  (1897),  18  Ind.  App.  474; 
Lemtnon  v.  Reed  (1896),  14  Ind.  App.  655,  657;  South  Chi- 
cago  City  R.  Co.  v.  Moltrum  (1901),  26  Ind.  App.  550. 

The  second  paragraph,  if  predicated  upon  either  of  said 

theories  alone,  is  insufficient,  because  upon  the  theory  that 

said  car  was  not  equipped  with  brake  or  other  safety 

4.  device,  it  is  insufficient  on  account  of  the  omission  of 
said  allegation  that  appellee  did  not  know  of  said 

defective  equipment,  and  if  predicated  upon  the  theory  that 
appellant  negligently  failed  to  give  the  customary  signal  of 
warning,  the  paragraph  is  insufficient,  for  the  reasons  here- 
inafter set  out  in  the  discussion  of  the  first  paragraph. 

As  to  the  first  paragraph  of  this  complaint,  there  is  better 

reason  for  the  contention  of  counsel  for  appellee  that  it 

proceeds  wholly  upon  the  theory  of  the  failure  to 

5.  give  the  customary  signal  of  the  approach  of  the  car ; 
yet  if  it  be  conceded  that  this  paragraph  of  com- 
plaint proceeds  upon  that  theory,  we  are  of  the  opinion  that 
it  is  insufficient.  *'To  render  the  appellant  liable  it  was 
necessary  to  show,  in  the  complaint,  by  the  averment  of  issu- 
able facts,  a  wrong  on  the  part  of  the  appellant  and  damage 
to  the  appellee,  and  that  the  wrong  was  the  proximate  cause 
of  the  damage."  Corporation  of  Bluff  ton  v.  Mathews  (1883), 
92  Ind.  213.  See,  also.  City  of  Logansport  v.  Kihm  (1902), 
159  Ind.  68,  71. 

"It  is  not  enough,  in  such  a  case  as  this,  to  charge  the 
defendant  with  negligent  acts,  whether  of  commission  or 
omission;  hxii  it  must  also  be  shown,  with  reasonable  cer- 
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tainty,  that  such  acts  were  the  direct  or  proximate  cause 
of  the  accident  or  injury/'  Pittsburgh,  etc.,  R.  Co.  v.  Conn 
(1885),  104  Ind.  64,  68.  See,  also,  City  of  Logansport  v. 
Kihm,  supra;  Enochs  v.  Pittsburgh,  etc.,  B.  Co.  (1896),  145 
Ind.  635. 

In  this  case,  if  the  theory  of  the  complaint  be  the  failure 

of  appellant  to  give  a  signal  of  warning,  which  it  had  been 

its  custom  to  give,  and  that  appellee's  injury  resulted 

6.  on  account  thereof,  then  the  complaint  must  allege 
facts  from  which  the  custom  of  giving  warning  and 
the  resulting  duty  on  the  part  of  appellant  to  give  such 
warning  are  necessarily  inferred,  and  also  the  breach  of  this 
duty  of  appellant,  by  its  failure  to  give  such  warning,  and 
that  such  breach  of  duty  was  the  proximate  cause  of  ap- 
pellee's injury.  Whether  the  paragraph  of  complaint  in 
question  charges  facts  sufficient  to  necessitate  the  inference 
that  it  was  appellant's  duty  to  give  the  notice  of  warning,  is 
open  to  serious  doubt;  but,  in  any  event,  the  allegations  of 
the  complaint  fall  short  of  showing  that  the  failure  to  give 
the  notice  of  warning  was  the  proximate  cause  of  the  injury. 
There  is  no  averment  that  appellee's  injury  was  caused  by 
such  omission.  This  averment,  or  its  equivalent,  was 
necessary.  Fort  Wayne  Oas  Co.  v.  Nietnan  (1904),  33  Ind. 
App.  178 ;  City  of  Logansport  v.  Kihm,  supra. 

The  allegation  in  this  paragraph  that  *' defendant  negli- 
gently and  carelessly  permitted  one  of  its  cars  to  run  down 
from  the  disc-mill,  on  the  track  used  as  aforesaid,  at  a  high 
rate  of  speed,  and  without  giving  any  warning  whatever, 
and  said  car  ran  over  •  •  •  plaintiff,"  is  the  only 
allegation  showing  a  causal  connection  between  the  acts  of 
appellant  complained  of  and  appellee's  injury.  This  alle- 
gation shows  a  causal  connection  between  the  running  of  the 
car  down  the  incline  track  and  appellee's  injury,  but  not  be- 
tween the  failure  to  warn  and  the  injury.  In  order  that  ap- 
pellee could  be  injured  in  the  manner  alleged,  two  things 
were  necessary,  viz.,  the  movement  of  the  car  on  the  track 
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in  question,  and  appellee's  presence  on  or  so  near  the  track 
that  the  car  in  its  movement  could  strike  or  run  over  him. 
The  fact  that  the  customary  warning  was  neglected,  could  in 
noway  affect  the  car's  running  down  the  track,  and  therefore 
the  failure  to  observe  said  custom  could  have  no  causal  rela- 
tion to  the  injury  in  so  far  as  the  movement  of  the  car  was 
concerned ;  but  the  failure  to  give  the  warning  might 

7.  have  to  do  with  and  be  responsible  for  appellee's 
being  so  near  the  track  that  in  the  movement  of  the 

car  down  the  track  it  would  strike  him,  and  in  this  sense 
only  could  there  be  a  causative  relation  between  the  failure 
to  give  the  warning  and  the  injury  alleged  to  have  been 
received  by  appellee.  But  there  is  a  total  absence  in  the 
complaint  of  any  allegation  that,  on  account  of  the  failure  of 
appellant  to  give  the  customary  warning,  appellee  went 
upon  the  track,  or  that,  on  account  of  this  neglect,  he  was 
thereby  induced  to  place  himself  in  such  a  position  of 
danger,  and  nothing  to  show  the  causal  connection  between 
the  failure  to  give  the  warning  signal  and  appellee's  injury. 
The  failure  to  give  the  customary  warning  could  be  in 
nowise  connected  with  appellee's  injury  in  a  causal  way,  ex- 
cept by  its  influence  on  his  conduct  in  inducing  him  to  put 
himself  in  the  way  of  the  moving  car,  and  there  is  a  com- 
plete absence  in  the  complaint  of  any  allegation  showing  any 
such  causative  connection. 

The  considerations  convince  us  that  the  court  below  erred 
in  overruling  the  demurrer  to  each  paragraph  of  the  com- 
plaint. 

No  objection  has  been  made  to  either  paragraph  of  the 
complaint  upon  the  ground  that  such  paragraph  fails  to  al- 
lege facts  sufficient  to  show  that  appellee,  when  in- 

8.  jured,  was  in  the  discharge  of  any  duty  for  appellant 
that  required  him  to  be  so  near  the  track  that  a  mov- 
ing car  might  run  against  him. 

To  avoid  any  future  question  upon  this  phase  of  the  case, 
we  think  it  proper  to  suggest  that  facts  should  be  alleged  in 
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each  paragrai)h  of  the  complaint  that  will  disclose  the  neces- 
sity, in  the  discharge  of  the  work  required  of  him  by  appel- 
lant when  injured,  of  appellee's  being  so  near  the  track  that 
the  car  moving  thereon  would  strike  him,  as  alleged. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  each  paragraph  of  the  complaint, 
with  leave  to  appellee  to  amend,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Indianapolis  Light  and  Heat  Company  et  al. 
V.  Dolby,  Administratrix. 

[No.  6,939.    Filed  October  26»  1910.    Rehearing  denied  December  30. 

1910.    Transfer  denied  AprU  5,  1911.] 

1.  Appeal. — Weighinif  Evidence. — Telegraphs  and  Telephones, — A 
verdict  in  favor  of  an  administratrix  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  a  current  of  electricity  gen- 
erated by  defendant  light  and  heat  company  and  negligently  per- 
mitted to  escape  to  a  telephone  company*s  wires  and  by  such 
company  negligently  permitted  to  escape  to  the  city's  wires,  is  con- 
clusive of  such  facts  on  appeal,  where  the  evidence  Is  confli^rtlng. 
p.  408. 

2.  Pleading. — Complaint. — ProlUHty, — ^A  lengthy  complaint  will 
be  sustained,  on  appeal,  If  it  contains  the  essential  averments, 
p.  403. 

3.  ELECTBicrrr. — Telegraphs  and  Telephones. — Negligence. — Evi- 
dence.— Evidence  that  defendant  light  and  heat  company  had 
trouble  during  a  stormy  night  from  the  escape  of  electricity,  that 
several  accidents  happened  from  electricity  in  the  vicinity,  and 
that  such  company  was  the  only  one  conveying  high  currents  in 
the  vicinity,  sustains  a  verdict  that  such  company  produced  the 
electricity  that  killed  the  plaintiiTs  decedent,  alleged  to  have  lieen 
killed  by  the  negligence  of  such  company  and  of  a  telephone  com- 
pany in  carrying  a  current  to  the  city's  wires,  though  the  place  of 
contact  of  the  wires  was  not  shown,    p.  408. 

4.  EvroENCE. — Burden  of  Proof. — Civil  Actions. — ^A  preponderance 
of  the  evidence  entitles  the  plaintiff  to  recover  in  a  civil  action, 
p.  400. 

5.  ELECTBicrrr. — Escape. — Negligence. — Evidence. — In  an  action 
against  a  light  and  heat  company  for  negligently  filling  a  police- 
man using  a  police  telephone  box,  evidence  that  decedent  was 
killed  by  electricity  generated  by  such  company  and  conveyed  to 
such  box,  makes  a  pHma  facie  case  of  negligence,    p.  410. 
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C.  Electbicity. — Liability  for  Injuries  'by, — Persons  conveying 
electricity  along  the  public  highways  of  the  State  are  required  to 
use  care  commensurate  with  the  danger  connected  therewith, 
p.  410. 

7.  IGLECTBicriY. —  Escape, —  Negligence, —  Interrogatories. —  In  an 
action  against  a  light  and  heat  company  and  a  telephone  com- 
pany for  negligence  in  generating  and  conveying  a  deadly  current 
to  the  city's  police  telephone  wires,  thereby  killing  a  policeman, 
answers  to  Interrogatories  to  the  jury  that  the  point  of  escape  of 
electricity  was  not  shown,  do  not  entitle  either  defendant  to  a 
judgment,  the  plaintiff  l)eing  required  to  prove  only  that  it  did 
escape,  the  place  thereof  being  uncontrolllng.    p.  411. 

8.  Electbicity. — Escape. — Negligence. — Complaint. — A  complaint 
showing  that  defendants  negligently  conveyed  2,250  volts  of  elec- 
tricity into  a  police  patrol  box,  and  that  when  a  patrolman 
attempted  to  use  such  box  he  was  instantly  killed  thereby, 
sufficiently  shows  that  such  negligence  was  the  cause  of  his 
death,    p.  411. 

Prom  Superior  Court  of  Marion  County  (73,545) ;  George 
F.  Mull,  Judge  pro  tern. 

Action  by  Maranda  Dolby,  as  administratrix  of  the  estate 
of  Edward  Dolby,  deceased,  against  the  Indianapolis  Light 
and  Heat  Company  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Elmer  E.  Stevenson,  for  appellant. 

Henry  N.  Spaan  and  Kealing  &  Hugg,  for  appellee. 

RoBY,  J. — ^Appellee's  decedent  was  an  Indianapolis  police- 
man. On  the  morning  of  July  13, 1906,  he  was  on  duty,  and 
at  about  3:15  o'clock  approached  a  police  patrol  box  to  call 
up  headquarters  and  report,  as  his  duty  required.  It  was  a 
rainy  night.  He  was  accompanied  by  a  companion  police- 
man, who  was  about  fifteen  feet  back  of  him.  When  he  put 
his  key  in  the  key  hole  of  the  box,  he  was  thrown  about  nine 
feet  and  killed.  The  cause  of  the  accident  was  a  high  cur- 
rent of  electricity  with  which  the  city  telephone  wires  had  in 
some  manner  become  charged.  This  action  was  brought 
against  appellant  Indianapolis  Light  and  Heat  Company, 
appellant  The  Indianapolis  Telephone  Company,  and  the 
Central  Union  Telephone  Company.     At  the  close  of  the 


408  APPELLATE  COURT  OP  INDIANA, 

linlianaiM)Il8  IJj^ht,  etc.,  Co.  r.  Dolby — 47  Ind.  App.  406. 

evidence  the  action  was  dismissed  as  to  the  last-named  de- 
fendant, and  a  verdict  was  returned  in  appellee's  favor 
against  the  first  two  defendants,  awarding  damages  in  the 
sum  of  $3,312.50.  Appellant  light  and  heat  company  dis- 
tributes electricity  by  an  overhead  system  of  wires  in  the 
city  and  in  the  vicinity  of  the  place  where  Dolby  was  killed. 
Its  wires  were  strung  in  proximity  to  the  telephone 

1.  wires.    The  verdict  and  judgment  establish  the  fact, 
that  the  current  by  which  decedent  was  killed  was 

generated  by  appellant  light  and  heat  company,  and  that 
it  had  been  negligently  suffered  to  escape  from  the  wires  of 
that  company  to  those  of  the  telephone  company  and  of 
the  city. 

The  complaint  is  very  long,  but  it  is  sufficient  if  such 
facts  are  within  its  averments,  and  if  there  is  evi- 

2.  dence  to  support  the  finding,  it  cannot  be  interfered  ' 
with  by  this  court. 

It  is  contended,  with  force  and  plausibility,  that  there  is 

no  evidence  supportive  of  the  finding  that  the  current  in 

question  was  generated  by  appellant  light  and  heat 

3.  company,  and  that  no  act  of  negligence  on  its  part 
has  been  shown,  either  in  commission  or  omission. 

The  record  contains  about  eleven  hundred  typewritten 
pages,  a  large  number  of  which  consists  of  the  stenographer's 
report  of  evidence.  It  is  shown  thereby  that  there  had  been 
a  storm  early  in  the  night,  and  before  2  o'clock  the  emploj^es 
of  the  light  and  heat  company  were  trying  to  locate  trouble 
on  its  lines. 

A  great  deal  of  testimony  was  heard  as  to  occasions  and 
places  where  high  currents  had  been  diverted  from  their 
proper  course,  inflicting  damage  of  various  sorts,  about  the 
time  of  the  occurrence  complained  of,  included  in  which  was 
proof  that  a  number  of  other  policemen  were  severely 
shocked  when  attempting  to  use  other  patrol  boxes  in  the 
district.  Appellant  light  and  heat  company  bases  its  claim 
that  the  evidence  fails  to  show  that  the  death  was  caused 
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l>y  its  current  upon  the  fact  that  no  direct  evidence  was  in- 
troduced showing  the  place  of  contact  between  its  wires  and 
any  others,  or  that  there  was  such  contact.  It  also  asserts 
that  the  current  may  have  come  from  the  wires  of  the  street 
railroad  company,  and  that  it  might  have  done  so  is  prob- 
ably true.  But  the  showing  that  said  appellant  had  trouble 
upon  its  lines  the  night  in  question  is  supplemented  by  proof 
that  it  was  the  only  one  of  the  companies  distributing  high 
currents  of  electricity  in  that  vicinity  which  did  have  trouble 
at  that  time.  The  absence  of  proof  showing  the  exact  point 
at  which  the  current  escaped  does  not  overthrow  the  con- 
clusion, properly  drawn  from  other  evidence  in  the  cause, 
that  it  did  escape.  The  very  point  in  issue  is  not  as  to  the 
place,  but  as  to  the  fact  of  escape.  If  it  were  necessary  to 
restrict  inquiry  to  the  narrow  limits  claimed,  it  would  be 
practically  impossible,  in  a  majority  of  instances,  to  fix  re- 
sponsibility for  damage  done  by  this  most  dangerous  agency. 
The  argument  made  in  support  of  appellant  light  and  heat 
company's  claim  proves  too  much.  It  could  as  well  be 
made  to  demonstrate  that  the  man  was  not  killed  by  elec- 
tricity, or  not  killed  at  all,  matters  with  regard  to  which 
there  is  no  doubt.    It  is  not  necessary  in  civil  cases 

4.  that  facts  be  established  beyond  reasonable  doubt,  nor 
that  they  be  proved  by  eyewitnesses.  If  no  high  cur- 
rent of  electricity  were  generated  or  used  in  the  city,  or  in 
the  vicinity  where  the  accident  occurred,  except  that  gen- 
erated and  used  by  appellant  light  and  heat  company,  the 
fact  that  the  policeman  was  killed  by  such  a  current  would 
satisfy  even  the  requirement  of  reasonable  doubt.  The  case 
made  is  only  weaker  than  the  suppositional  one,  in  that  the 
street  railroad  company  had  high  tension  wires  near  enough 
that  its  current  might  have  been  conveyed  to  the  place  of 
accident.  The  facts  proved  were  clearly  sufficient  to  fix 
liability  according  to  reasonable  probability  as  between  these 
two  companies. 

Appellee's  theory  was  that  the  wires  of  the  Indianapolis 
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Telephone  Company  fell  upon  the  high  tension  wires  of  the 
light  and  heat  company,  and  was  by  them  conveyed  to  the 
city's  wires  and  patrol  box.  City  Electric  St,  R.  Co.  v. 
Conery  (1895),  61  Ark.  381,  33  S.  W.  426,  31  L.  R.  A.  570, 
54  Am.  St.  262.  The  finding  as  to  that  phase  of  the  ease  was 
also  warranted. 

The  connection  of  appellants  with  the  accident  in  the 

manner  specified  renders  the  second  proposition  untenable. 

When  appellee  shows  that  her  decedent  was  killed  by 

5.  an  electric  current,  so  conveyed  from  the  dynamos  of 
the  light  and  heat  company  to  the  patrol  box,  she  has 

made  a  prima  facie  case  of  negligence.  This  is  the  mcNit 
conservative  statement  of  the  law  that  can  be  supported  by 
authorities,  many  of  which  go  very  much  further. 

**The  courts  agree  that  outside  of  any  contractual  rela- 
tion the  very  nature  of  the  business  of  transmitting  such 
currents  along  highways  imposes  upon  those  engaged 

6.  in  it  the  legal  duty  to  exercise,  for  the  protection  of 
all  persons  lawfully  using  the  highways,  the  high 

degree  of  care  commensurate  with  the  danger  incident  to 
the  proximity  thereto  of  the  wires  charged  with  their  in- 
visible but  deadly  power."  Walter  v.  Baltimore  Electric 
Co.  (1909),  109  Md.  513,  71  Atl.  953,  22  L.  R.  A.  (N.  S.) 
1181.  See,  also,  Boyd  v.  Portland  Electric  Co.  (1901),  40 
Or.  126,  66  Pac.  576,  57  L.  R.  A.  619;  Herbert  v.  Lake 
Charles  Ice,  etc,  Co,  (1903),  111  La.  522,  35  South.  731,  64 
L.  R.  A.  101,  100  Am.  St.  505 ;  Simmons  v.  Shreveport  Oas, 
etc.,  Co.  (1906),  116  La.  1033,  41  South.  248. 

The  owner  of  a  ferocious  tiger  is  bound  to  confine  it,  or  if 
it  escapes  and  kills  he  is  responsible.  The  high  electric  cur- 
rent is  more  deadly  than  any  tiger.  It  kills  by  a  touch, 
and  its  presence  is  only  discovered  when  the  mischief  has 
been  done;  so  that  those  who  generate  such  currents  ought, 
on  principle,  to  be  made  insurers  against  damage  thereby 
done.    The  authorities  do  not  go  this  far,  however,  and  for 
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the  purpose  of  this  decision  it  is  enough  to  hold  that  the 
facts  heretofore  summarized  make  a  prima  facie  case. 

This  part  of  the  appeal  is  presented  by  the  motion  for  a 
new  trial,  and  when  it  is  disposed  of,  very  little  of  substance 
remains  for  consideration. 

Appellant 's  motion  for  judgment  on  the  answers  to  inter- 
rogatories, notwithstanding  the  general  verdict,  was  cor- 
rectly overruled.    The  failure  to  find  at  which  exact 

7.  point  the  connection  was  made  did  not  entitle  either 
defendant  to  judgment. 

It  is  contended  that  the  complaint  is  bad  in  failing  to 

show  that  the  negligence  charged  was  the  proximate  cause 

of  decedent's  death.     The  averments  are  that  2,250 

8.  volts  of  electricity  were  negligently  carried  into  the 
patrol  box,  and  that  Dolby,  when  he  attempted  to  use 

the  telephone  therein,  was  instantly  killed  by  said  current. 
The  pleading  was  sufificient  to  show  proximate  cause  accord- 
ing even  to  the  rules  of  the  most  attenuated  logic. 

Other  questions  have  been  argued  and  have  been  ex- 
amined, without  finding  any  reason  for  reversal. 

The  judgment  is  affirmed. 


Home  Telephone  Company  v.  North  Manchester 

Telephone  Company. 

fXo.  G,430.    Filed  October  4,  1910.    Rehearing  doniod  December  16, 

1910.    Transfer  denied  April  7,  1911.] 

1.  Telegbafus  and  Teletiiones. — Carriers, — Duties. — Public  tele- 
phone companies  are  common  carriers,  and  must  treat  all  cus- 
tomers impartially,    p.  418. 

2.  Telegraphs  and  Telephones. — Contracts. — Monopolies. — A  con- 
tract, made  by  local  teleplione  companies  for  the  construction  of 
a  competitive  long-distance  line,  obligating  defendant  telephone 
r(»mpany  to  transmit,  over  plaintiff  telephone  company's  lines,  all 
telephone  messages  originating  on  defendant's  lines  and  which 
are  to  be  transmitted  to  points  on  plaintiffs  lines,  but  not  pre- 
venting defendant  from  connecting  with  other  companies'  lines. 


412  APPELLATE  COURT  OF  INDIANA, 

Home  Tel.  Co.  r.  North  Manchester  Tel.  Co. — 47  Ind.  App.  411. 

is  not  Invalid,  where  the  public  is  as  well  served  by  plaintiff  as 
by  the  other  companies,  and  where  plaintiff  was  compelled  to  ex- 
pend a  large  sum  in  order  to  care  for  such  business,  pp.  418,421, 
423. 
3.  Telegraphs  and  Telephones. — Contracts. — Public  Rights. — 
Telephone  companies  cannot  contract  in  disregard  of  the  con- 
venience of  the  public,  or  to  deprive  the  public  of  the  best  and 
least  expensive  service,    p.  420. 

From  Delaware  Circuit  Court;  Joseph  G.  Leffler,  Judge. 

Suit  by  the  North  ]\ranchester  Telephone  Company 
against  the  Honae  Telephone  Company.  From  a  decree  for 
plaintiff,  defendant  appeals.    Affirmed. 

Say  re  &  Hunter,  for  appellant. 

R.  J.  Loveland  and  James  D.  Conner,  Jr.,  for  appellee. 

Hadley,  J. — ^Appellee  sued  appellant  for  an  injunction 
and  for  damages.  There  was  a  trial  by  the  court,  and  special 
findings  and  conclusions  thereon  made.  The  special  findings 
show  that  appellee  telephone  company  was  organized  under 
the  laws  of  the  State  of  Indiana,  and  is  operating  a  public 
telephone  system  with  its  principal  oflSce  at  North  Man- 
chester, Indiana;  that  as  such  telephone  company  it  main- 
tained a  telephone  exchange  at  North  Manchester,  which 
was  in  immediate  telephonic  connection,  fully  equipped,  and 
ready  and  willing  to  do  a  general  telephone  business  to  and 
from  and  in  the  counties  of  Wabash,  Fulton,  Kosciusko  and 
Whitley,  and  to  numerous  towns  and  exchange  points  in 
said  counties;  that  said  connections  were  either  owned  by 
said  appellee,  or  owned  by  other  companies  with  which  said 
appellee  had  direct  connections;  that  appellant  is  a  tele- 
phone company  organized  under  the  laws  of  the  State  of  In- 
diana, operating  a  public  telephone  system,  with  its  princi- 
pal place  of  business  in  the  city  of  Wabash,  Indiana;  that 
at  the  same  time  the  Central  Union  Telephone  Company,  a 
telephone  company  of  great  magnitude,  with  lines  and  ser- 
vice ramifying  all  parts  of  the  country,  with  a  vast  income, 
and  with  an  aggressive  disposition  to  extend  its  system  and 
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business,  was  operating  its  system  throughout  the  territory 
occupied  by  appellee  and  appellant;  that  prior  to  the  en- 
trance of  appellee  and  appellant  into  said  field  said  Central 
Union  Telephone  Company  was  without  competition;  that 
to  make  certain  the  continuance  of  the  existence  of  said  ap- 
pellee and  appellant,  and  for  the  purpose  of  bettering  and 
cheapening  telephone  service  to  the  public,  and  of  enlarging 
said  service  in  order  to  furnish  the  general  public  with  all 
needful  facilities  for  cheap  and  quick  telephone  service,  said 
appellee  and  appellant  entered  into  negotiations  for  a  con- 
tract of  service  between  them;  that  before  appellant  would 
enter  into  such  an  agreement  with  appellee,  appellant  re- 
quired that  appellee  replace  native  poles  strung  with  a  single 
wire,  which  appellee  then  maintained  between  the  towns  of 
North  Manchster  and  Wabash,  with  cedar  poles  and  a  double- 
circuit  wire ;  that  it  also  required  appellee  to  put  in  a  metal- 
lic switchboard  at  its  exchange  at  North  Manchester,  re- 
build and  extend  its  main  line  in  the  town  of  North  Man- 
chester, construct  a  new  switchboard  and  add  additional 
equipments  in  its  exchange  at  North  Manchester;  that  ap- 
pellee, to  meet  these  requirements,  did  replace  the  poles, 
string  the  double-circuit  wire,  put  in  a  new  SAvitchboard  and 
extend  its  lines,  and  in  doing  so  expended  the  sura  of 
$5,250 ;  that  said  expenditure  was  made  as  a  part  of  the  con- 
sideration of  the  contract  thereafter  entered  into  with  ap- 
pellant; that  after  said  improvement  of  said  lines  and  ex- 
change of  said  appellee,  on  July  20,  1901,  appellant  entered 
into  a  contract  with  appellee,  whereby  it  was  agreed,  each 
with  the  other,  '*to  deliver  each  to  the  other  all  toll-line 
business  that  each  may  have  for  all  points  on  the  lines  of  the 
other,  or  on  lines  on  which  the  other  may  be  connected  at 
such  points  of  junction  to  which  the  lines  of  the  parties  here- 
to may  be  constructed  or  extended,  or  at  such  point  or  points 
on  the  lines  of  other  companies,  corporations  or  individuals 
with  which  the  lines  of  the  parties  hereto  may  be  connected." 
The  contract  further  provided  the  percentage  of  compen- 
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sation  that  each  of  said  lines  should  receive  on  said  business ; 
and  also  that  monthly  statements  should  be  made  of  such 
business,  and  that  each  party,  upon  application,  should  have 
access  to  the  books  of  the  other  party.  The  findings  show 
that  it  was  essential  to  the  existence  of  appellant  and  appel- 
lee that  they  enter  into  said  contract  at  the  time  they  did, 
and  that  no  injury  or  wrong  was  done  or  has  been  done  to  the 
public  by  reason  of  their  entering  into  said  contract  and  the 
operation  of  their  respective  telephone  systems  thereunder. 
The  court  further  found  that  the  Eel  River  Telephone  Com- 
pany is  a  corporation  duly  organized  imder  the  laws  of  the 
State  of  Indiana,  and  operates  a  public  telephone  system, 
with  its  principal  office  at  North  Manchester,  Indian*^,  and 
that  the  Commercial  Telephone  Company  is  a  corporation 
duly  organized  under  the  laws  of  the  State  of  Indiana,  and 
operates  a  public  telephone  system  with  its  principal  oflBee 
at  Warsaw;  that  said  Commercial  Telephone  Company 
owned  and  operated  a  general  telephone  Une  from  Warsaw 
to  Wabash ;  that  the  line  of  said  Eel  River  Telephone  Com- 
pany connects  with  the  line  of  said  Commercial  Telephone 
Company,  five  miles  west  of  North  Manchester  and  ten  miles 
north  of  Wabash;  that  said  Commercial  Telephone  Com- 
pany, by  means  of  this  connection  operates  a  telephone  line 
from  Warsaw  by  way  of  North  Manchester  to  Wabash ;  that 
on  November  18,  1902,  said  Commercial  Telephone  Com- 
pany and  appellant  entered  into  a  contract,  whereby  said 
Commercial  Telephone  Company  was  permitted  to  connect 
with  the  switchboard  of  appellant  company,  and  said  appel- 
lant company  agreed  to  transmit  all  messages  **  originating 
on  any  of  its  stations  or  exchanges,  or  passing  through  its 
switchboard,  destined  for  points  reached  by  or  accessible 
through  the  lines  of  said  first  party  [Commercial  Telephone 
Company]  by  way  of  the  line  of  said  first  party,  unless  a 
nearer  route  is  otherwise  available;"  that  said  last-men- 
tioned contract  was  entered  into  by  appellant  for  the  pur- 
pose of  aiding  it  in  violating  its  said  contract  with  appellee ; 
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that  thereafter,  on  November  24,  1902,  the  Bel  River  Tele- 
phone Company  executed  and  delivered  to  appellant  an  in- 
demnifying bond,  whereby  it  indemnified  said  appellant 
against  any  costs  or  expenses  incurred  in  defending  suits  or 
damages  adjudged  against  it  for  the  violation  of  appellant's 
contract  with  appellee ;  that  for  some  time  previous  thereto, 
and  ever  since  the  execution  of  said  contract  and  bond,  said 
appellant,  in  direct  violation  of  its  contract  with  appellee, 
has  been  transmitting  its  toll-line  business  received  at  its  of- 
fice in  Wabash  over  and  through  the  lines  of  the  Commercial 
Telephone  Company  and  the  Eel  River  Telephone  Company 
to  patrons  of  appellee ;  that  the  contract  and  bond  made  by 
appellant  with  the  Commercial  Telephone  Company  and  the 
Eel  River  Telephone  Company  was  made  for  the  purpose  of 
enabling  appellant  to  violate  its  contract  with  appellee ;  that 
since  said  Eel  River  Telephone  Company's  lines  were  con- 
nected with  the  Commercial  Telephone  Company's  lines,  ap- 
pellant has  transmitted  its  business  over  the  lines  of  said 
Commercial  Telephone  Company  and  said  Eel  River  Tele- 
phone Company  to  patrons  in  the  town  of  North  Manchester, 
who  had,  at  the  time,  a  telephone  and  who  could  be  reached 
over  the  lines  of  appellee  company  without  any  messenger 
service,  or  any  inconvenience  of  any  kind  to  said  patrons; 
that  said  appellant  company  has  transmitted  messages  to 
North  IVIanchester  by  way  of  the  lines  of  the  Commercial 
Telephone  Company  and  the  Eel  River  Telephone  Company, 
in  violation  of  its  contract  with  appellee  company,  by  deliver- 
ing messages  to  persons  within  the  city  of  North  Manchester 
where  said  persons  were  required  to  go  to  the  Eel  River 
Telephone  Company  exchange  for  service,  walking  a  dis- 
tance so  to  do,  and  at  the  time  of  the  delivery  of  said  mes- 
sages said  persons  were  patrons  of  the  North  Manchester 
Telephone  Company,  and  in  direct  communication  with  said 
North  Manchester  Telephone  Company ;  that  said  appellant 
is  now  violating  said  contract,  by  delivering  its  toll-line  busi- 
ness originating  in  Wabash,  Indiana,  and  at  points  beyond 
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Wabash,  Indiana,  to  the  Commercial  Telephone  Company 
and  Eel  River  Telephone  Company;  that  this  delivery  of 
business  was  voluntarily  done  on  the  part  of  appellant  com- 
pany; that  said  violations  of  said  contract  have  decreased 
the  patronage  and  business  of  appellee  company,  to  its  in- 
jury and  damage,  and  have  caused  it  to  suffer  great  financial 
loss;  that  appellant  company  failed  and  refused  to  deliver 
it«  toll-line  business  to  appellee  company,  because  of  its  con- 
tract with  said  Commercial  Telephone  Company,  and  not 
because  of  a  demand  by  its  patrons;  that  appellee  company 
has,  since  the  execution  of  said  contract,  at  all  times  com- 
plied with  its  terms,  and  has  at  all  times  been  ready  and 
willing,  and  so  informed  appellant  company  of  its  willing- 
ness and  readiness,  to  comply  with  said  terms  and  provisions 
of  said  contract ;  that  appellee  company,  both  orally  and  in 
writing,  has  repeatedly  demanded  of  appellant  company  a 
full  compliance  with  said  contract,  which  demands  have  in 
each  case  been  refused ;  that  the  plant  and  equipment  of  ap- 
pellee company,  at  all  times  since  the  execution  of  said  con- 
tract, have  been  sufficient  properly  to  carry  and  deliver  all 
toll-line  business  in  compliance  with  its  contract;  that  said 
plant  and  sj'stem  of  appellee  company  are  first-class;  that 
appellant  company  has  refused  to  make  monthly  statements, 
has  destroyed  its  records,  has  refused  access  to  its  books  and 
papers,  and  by  its  acts  and  conduct  endeavored  to  prevent 
appellee  company  from  knowing  the  amount  of  toll-line 
business  transmitted  from  its  home  office  in  Wabash  over 
the  lines  of  the  Commercial  Telephone  Company  and  the 
Eel  River  Telephone  Company;  that  by  reason  of  the  de- 
struction of  the  records  of  appellant  company,  appellee  com- 
pany is  prevented  from  ascertaining  the  amount  of  said  toll- 
line  business;  that  the  absence  of  said  records  prevents  it 
from  ascertaining  the  exact  amount  of  damages  it  may  sus- 
tain from  time  to  time  by  reason  of  the  violation  of  said  con- 
tract, and  that  full  compensation  therefor  cannot  be  afforded 
appellee  in  the  suits  for  damages  for  breaches  of  said  con- 
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tract;  that  the  injury  it  thus  sustains  is  a  continuing  injury, 
and  would  require  a  multiplicity  of  suits  to  secure  compensa- 
tion therefor ;  that  appellee  company  will  continue  to  violate 
said  contract  unless  prevented  by  an  order  of  court ;  that  said 
appellee  company  has  frequently  used  the  lines  of  the  Com- 
mercial Telephone  Company  and  the  Eel  River  Telephone 
Company  to  send  messages  to  North  Manchester  during  the 
existence  of  said  contract,  when  said  appellee  company  knew 
at  the  time  of  such  transmission  that  appellee  company  had 
a  telephone  in  the  place  of  business  or  residence  of  the  per- 
son to  whom  the  messages  were  directed,  and  said  appellant 
company  refused  to  transmit  said  messages  over  the  lines  of 
appellee  company,  and  caused  said  persons  to  whom  said 
messages  were  directed  to  leave  their  residences  or  business 
places  and  go  to  the  exchange  and  pay  messenger  fees  in 
order  to  receive  said  messages ;  that  after  the  execution  of  the 
contract  between  appellant  and  appellee  no  complaint  of  any 
kind  was  made  by  the  public  or  by  any  of  the  patrons  of 
either  of  said  companies  as  to  the  connection  or  character 
of  service  that  appellee  company  was  rendering,  but  said 
service  was  wholly  satisfactory  to  the  public  and  its  patrons. 
Upon  the  foregoing  facts  the  court  stated  as  its  conclu- 
sions of  law  that  the  law  was  with  appellee ;  that  it  was  en- 
titled to  recover  damages  in  the  sum  of  $150,  and  that  ap- 
pellee was  entitled  to  have  a  perpetual  injunction  against 
appellant's  violation  of  the  terms  of  said  contract.  Upon 
these  conclusions  the  court  rendered  judgment  in  favor  of 
appellee,  and  against  appellant  in  the  sum  of  $150,  and  en- 
joined it  from  transmitting  telephonic  messages  or  business 
over  the  lines  of  said  Commercial  Telephone  Company  and 
said  Eel  River  Telephone  Company,  or  other  lines  and  ex- 
changes of  other  telephone  companies  except  appellee  tele- 
phone company,  when  said  messages  were  to  parties  having 
direct  telephone  connection  with  appellee's  lines  or  its  con- 
necting lines. 
Vol.  47—27 
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The  vital  question  in  this  case,  presented  in  various  ways, 
is  whether  the  provisions  of  the  contract  between  appellant 
and  appeUee,  whereby  it  is  stipulated  that  appellant  shall 
give  appellee  all  toll  business  originating  in  Wabash  and 
points  outside,  coming  through  appellant's  exchange,  and 
directed  to  points  on  appellee's  lines,  constitute  a  valid  and 
binding  obligation. 

Public  telephone  lines  are  common  carriers  in  this  State. 

Hockett  V.  State  (1886),  105  Ind.  250,  55  Am.  Rep.  201; 

State,  ex  rel,  v.  Cadwallader  (1909),  172  Ind.  619. 

1.  By  statute  they  are  compelled  to  supply  aU  appli- 
cants, within  local  limits,  with  telephone  connections 

and  facilities,  without  discrimination  or  partiality,  provided 
such  applicants  comply  with  the  reasonable  rules  and  reg- 
ulations of  said  company.  §5802  Bums  1908,  Acts  1885  p. 
151,  §2. 

The  contract  herein  does  not  provide  against  the  mak- 
ing of  connections  with  appellant's  switchboard  by  other 
companies,  or  the  receipt  of  messages  therefrom,  and 

2.  therefore  it  cannot  be  said  that  it  was  a  violation  of 
the  agreement  to  permit  the  Commercial  Telephone 

Company  to  connect  therewith,  and  thereby  transmit  mes- 
sages to  appellant.  The  contract  does,  however,  provide  that 
all  the  toll  business  originating  in  or  through  appellant 
company,  for  transmission  to  points  on  appellee's  lines,  shall 
be  given  to  appellee.  It  is  admitted  that  this  is  the  con- 
tract. It  is  found  as  a  fact,  and  is  undenied,  that  appellant 
has  continuously  violated  this  agreement  since  November, 
1902.  It  is  found  as  a  fact,  and  is  undenied,  that  appellee 
expended  $5,250  on  the  faith  of  this  agreement,  and  that 
the  violation  of  the  agreement  greatly  depreciates  the  earn- 
ing power  and  value  of  appellee's  property. 

If  this  provision  of  the  contract  is  invalid,  it  must  be  be- 
cause it  tends  to  create  a  monopoly,  is  in  restraint  of  trade 
and  against  public  policy.  But  the  rule  is  that  all  contracts 
in  restraint  of  trade  are  not  necessarly  invalid,  where  sucli 
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restraint  is  only  partial,  incidental  or  minor  to  the  main  ob- 
ject sought  to  be  obtained,  which  is  for  the  public  good. 
United  States  v.  Addyston  Pipe,  etc.,  Co.  (1898),  85  Fed. 
271,  29  C.  C.  A.  141,  46  L.  R.  A.  122 ;  Wayne-Monroe  Tel 
Co.  V.  Ontario  Tel  Co.  (1908),  112  N.  Y.  Supp.  424,  60  Misc. 
435. 

In  United  States  v.  Addyston  Pipe,  etc.,  Co.,  supra.  Judge 
Taft  expresses  the  measure  of  this  rule  as  follows:  **This 
very  statement  of  the  rule  implies  that  the  contract  must  be 
one  in  which  there  is  a  main  purpose,  to  which  the  cove- 
nant in  restraint  of  trade  is  merely  ancillary.  The  covenant 
is  inserted  only  to  protect  one  of  the  parties  from  the  injury 
which,  in  the  execution  of  the  contract  or  enjoyment  of  its 
fruits,  he  may  suffer  from  the  unrestrained  competition  of 
the  other.  The  main  purpose  of  the  contract  suggests  the 
measure  of  protection  needed,  and  furnishes  a  sufficiently 
uniform  standard  by  which  the  validity  of  such  restraints 
may  be  judicially  determined.  In  such  a  case,  if  the  re- 
straint exceeds  the  necessity  presented  by  the  main  purpose 
of  the  contract,  it  is  void  for  two  reasons :  First,  because  it 
oppresses  the  covenantor,  without  any  corresponding  benefit 
to  the  covenantee;  and,  second,  because  it  tends  to  a  mo- 
nopoly. But  where  the  sole  object  of  both  parties  in  making 
the  contract  as  expressed  therein  is  merely  to  restrain  com- 
petition, and  enhance  or  maintain  prices,  it  would  seem  that 
there  was  nothing  to  justify  or  excuse  the  restraint,  that  it 
would  necessarily  have  a  tendency  to  monopoly,  and  there- 
fore would  be  void." 

In  Wayne-Monroe  Tel  Co.  v.  Ontario  Tel  Co.,  supra,  a 
contract  had  been  entered  into  between  two  telephone  com- 
panies for  the  extension  of  their  facilities,  precisely  as  in 
this  case.  As  here,  the  contract  contained  an  agreement  for 
exclusive  toll  business.  It  also  contained  a  covenant  that 
neither  company  would  enter  the  territory  of  the  other. 
Upon  violation  of  these  terras  of  the  contract  by  one  of  the 
parties,  specific  performance  of  the  contract  was  sought  by 
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the  other.  The  same  defense  was  set  up  there  as  here.  In 
considering  this  phase  of  the  controversy,  the  appellate  divi- 
sion of  the  supreme  court  of  New  York,  through  Sutherland, 
J.,  said:  **The  agreement  does  restrain  each  party  from 
becoming  a  business  rival  of  the  other  during  the  life  of  the 
contract;  but  that  restraint  is  only  incidental  and  contrib- 
utory to  the  attainment  of  the  main  object  of  the  agreement, 
namely,  an  extension  of  the  business  of  each  party  through 
the  connection  of  their  two  systems.  Glauses  eight  and 
eleven  only  afford  to  each  the  security  which  is  reasonable 
and  necessary  for  the  faithful  performance  of  the  obliga- 
tions of  agency  assumed  by  the  other,  and  to  protect  each 
against  the  improper  use  of  the  knowledge  and  instrumen- 
talities placed  in  the  hands  of  the  other  by  virtue  of  the 
contract.  Such  a  partial  and  minor  restraint  of  trade,  re- 
mote in  application  and  agreed  to  in  order  to  bring  about 
an  immediate  and  relatively  larger  extension  of  trade  in 
other  respects,  with  an  improvement  of  facilities  for  the  pub- 
lic convenience,  is  not  condemned  by  the  statutes  nor  by  the 
common  law,  as  now  interpreted  and  applied  by  the  courts.'* 

It  is  found  by  the  court  that  the  contract  in  question  was 
entered  into  for  the  purpose  of  establishing  a  competitive 
long-distance  telephone  system  in  the  localities  reached ;  that 
such  a  mutual  agreement  was  essential  to  the  existence  of 
such  a  system.  The  main  purpose  of  the  combination  was 
therefore  not  to  restrain  trade,  but  to  extend  it,  the  re- 
straint, in  effect,  being  only  incidental  and  minor.  How- 
ever, under  the  judgment  in  this  case,  we  may  concede, 
without  deciding,  that  so  far  as  appellee  seeks  to 

3.  enforce  this  provision  of  the  contract,  without  regard 
to  the  convenience  to  the  public,  it  must  fail;  and 
may  also  concede  the  rule  to  be  that  the  public  is  entitled 
to  the  best,  most  convenient  and  least  expensive  service  avail- 
able, and  that  appellant  cannot  be  compelled  to  comply  with 
the  terms  of  its  agreement  with  appellee,  in  violation  of  this 
public  right.    It  yet  remains  clear  that  appellant  should  not 
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be  permitted  to  disregard  the  terms  of  this  contract,  when 
sach  disregard  does  not  involve  a  violation  of  this  public 
right. 

It  is  shown  by  the  findings  and  is  unquestioned  that  ap- 
pellant has  been  sending,  and  is  continuing  to  send,  mes- 
sages to  persons  in  North  Manchester  over  the  lines  of 
2.  the  Commercial  Telephone  Company  and  of  the  Eel 
River  Telephone  Company  to  persons  not  patrons  of 
either  of  said  lines,  but  who  were  and  are  patrons  of  ap- 
I>ellee,  and  who  had  telephones  connected  with  said  appel- 
lee's lines  in  their  residences  or  places  of  business,  and  who 
were  thereby  compelled  to  go  to  the  exchange  or  public  sta- 
tions of  the  Eel  river  line  to  answer  such  calls,  and,  be- 
sides the  telephone  toU,  were  required  to  pay  messenger 
fees,  when  such  fees  and  inconvenience  could  have  been  ob- 
viated had  appellant  transmitted  such  messages  over  the 
lines  of  appellee,  and  in  accordance  with  its  agreement.  Such 
action  on  the  part  of  appellant  is  not  only  in  direct  violation 
of  its  agreement  with  appellee,  but  an  indefensible  wrong 
to  the  public.  It  is  apparent,  however,  that  when  the  pub- 
lie  receives  the  best,  most  convenient  and  least  expensive 
service  available,  or  when,  as  appears  here,  either  of  two 
lines  is  equal  to  the  other  in  these  respects,  it  becomes  a 
matter  of  no  concern  to  the  public  which  agency  is  used  for 
its  service.  Conceding  that  appellant,  by  reason  of  having 
permitted  appellee  to  make  a  physical  connection  with  its 
switchboard  and  having  agreed  to  receive  business  therefrom, 
was  compelled  to  permit  the  Commercial  Telephone  Com- 
pany to  make  the  same  connection  and  receive  its  business, 
and  conceding  that  as  a  common  carrier  it  is  its  duty  to 
transmit  messages  to  points  touched  by  both  the  appellee's 
lines  and  the  Commercial  company's  lines  and  its  con- 
necting lines,  it  does  not  necessarily  follow  that  such  mes- 
sages may  not  be  transmitted  over  appellee's  lines,  when 
such  agency  is  as  convenient  and  efficient  as  the  Commercial 
telephone  system.     Under  such  circumstances,  we  fail  to 
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see  wherein  the  public  could  be  injuriously  affected  by  such 
service.  The  public  interest  is  in  the  character  of  the  ser- 
vice, and  not  in  the  lines  or  routes  over  which  it  is  rendered. 
The  judgment  in  this  case  does  not  compel  a  severance  of 
the  connection  between  appellant  and  the  Commercial  Tele- 
phone Company ;  neither  does  it  enjoin  it  from  receiving  all 
messages  the  Commercial  Telephone  Company  may  deliver 
to  it ;  nor  docs  it  prohibit  appellant  from  transmitting  such 
messages  to  whomsoever  directed.  Certainly  this  is  all  the 
Commercial  Telephone  Company  has  a  right  to  demand. 

The  contract  in  question,  so  far  as  it  does  not  affect  the 
public,  is  fair  and  within  the  power  of  the  contracting  parties 
to  make,  and  thus  far  it  can,  and  in  all  fairness  should  be, 
enforced.  It  is  found  by  the  court,  and  is  undenied,  that 
appellee,  relying  upon  the  contract,  expended  a  large  sum 
of  money;  that  at  the  time  it  was  entered  into  such  a  con- 
tract was  deemed  necessary  to  the  existence  of  both  parties, 
and  to  enable  them  to  engage  in  competition  with  a  wealthy 
and  aggressive  adversary.  All  these  are  cogent  reasons,  as 
we  have  seen,  for  upholding  it,  at  least  so  far  as  it  does  not 
infringe  upon  the  rights  of  the  public. 

The  court  found  that  the  public  could  in  all  respects  be 
as  well  served  through  the  lines  of  appellee  as  through  other 
lines,  where  the  parties  to  be  reached  were  as  accessible 
through  the  one  agency  as  the  other.  We  cannot  perceive 
where  any  consideration  of  public  policy  should  require  us 
to  hold  that  the  terms  of  the  contract  should  be  abrogated, 
to  the  manifest  injury  of  one  of  the  parties  thereto. 

The  judgment  of  the  court  was  that  in  such  cases  and 
under  such  circumstances  appellant  should  conform  to  the 
terms  of  its  agreement,  and  to  this  extent  should  be  enjoined 
from  violating  it;  but  the  court  refused  to  enjoin  appel- 
lant from  using  other  agencies  in  violation  of  the  strict  let- 
ter of  the  agreement,  when  thereby  the  public  interests 
could  be  best  subserved.    In  this  judgment  we  perceive  no 
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error  against  appellant,  and  as  appellee  assigns  none,  we 
therefore  do  not  decide  whether  the  judgment  under  the 
facts  found  might  have  been  made  more  comprehensive. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Hadley,  p.  J. — ^Appellant,  in  its  brief  for  a  rehearing, 
earnestly  argues  that  the  contract  in  question  should  be  de- 
clared invalid,  for  the  reason  that  by  its  terms  ap- 
2.    pellee  is  given  the  right  to  fix  tolls.    It  does  not  ap- 
pear that  it  has  exercised  this  right,  or  that  the  tolls 
on  appellee's  lines  exceed  those  fixed  on  the  lines  of  the 
Commercial  Telephone  Company  or  the  Eel  River  Telephone 
Company,  or  that  they  are  in  any  sense  oppressive.     On 
the  contrary,  the  finding  of  the  court  is  that  the  service  of 
appellee  to  the  public  is  in  all  respects  equal  to  that  of  the 
Commercial  Telephone  Company  and  the  Eel  River  Tele- 
phone Company.    We  should  not  go  further  than  the  con- 
tention of  the  parties.    When  it  is  shown  that  appellee  is 
charging  exorbitant   or  oppressive   rates,   it  will   be  time 
enough  to  consider  that  question. 
Petition  for  rehearing  overruled. 


Stockwell  v.  Whitehead. 

[No.  7,105.    Filed  April  7,  1911.] 

1.  Appeal. — Assignments  of  Errors.-^Instructions. — Exceptions. — 
Waiver. — Where  appellant  failed  to  comply  with  statutory  re- 
quirements in  taking  exceptions  to  the  giving  or  refusal  of  in- 
structions, assignments  of  errors  based  on  alleged  errors  therein, 
are  waived,    p.  426. 

2.  Appeal. — Briefs. — Waiver. — Instructions. — Where  the  ques- 
tioned instructions  are  not  set  out  in  terms  or  substance  in  ap- 
pellant's brief,  questions  thereon  are  waived,    p.  427. 

3.  Appeal. —  Briefs. —  Waiver. —  Points  not  discussed  are  waived, 
p.  427. 
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4.  Contracts. — Principal  and  Agent. — Complaint. — Averments.^lL 
complaint  alleging  that  the  subscribers  to  a  highway  coIlSt^l^ 
tlou  enterprises  "including  the  defendant,"  appointed  a  named 
person  **a8  their  agent  to  contract  for  the  construction  and  im- 
provement of  said  highway,"  shows  by  direct  allegation  that  de- 
fendant emjiloyed  such  person  as  her  agent  to  secure  the  perform- 
ance of  such  work.    pp.  427, 428. 

5.  Contracts. — Partly  Written. — Partly  Oral. — ComplainL—k 
complaint  for  the  breach  of  a  contract  partly  written  and  partly 
oral  must  set  out  the  entire  agreen^ent — written  and  oral.   p.  428. 

G.  Contracts. —  Agency. —  Roads. —  Construction. —  Complaint- 
Variance. — Where  a  complaint  alleged  that  defendant's  agent 
executed  a  contract  with  the  plaintiff  for  the  construction  of  a 
rock  road  in  accordance  with  an  agreement  set  out  as  an  exhibit 
and  the  exhibit  puri>orted  to  be  for  the  purchase  of  one  thousand 
yards  of  broken  rock  for  the  improvement  of  such  road,  no  mate- 
rial variance  is  shown  between  the  complaint  and  exhibit,  bat  if 
there  had  been  a  variance,  the  exhibit  would  be  controlling. 
p.  428. 

7.  Appeal. — Harmless  Error. — Variance  Between  Complaint  and 
Exhibit. — Amendment. — ^A  variance  between  a  complaint  and  an 
exhibit  thereto  may  be  corrected  by  amendment,  and  therefore  the 
overruling  of  a  demurrer  to  the  complaint,  otherwise  sufficient, 
constitutes  harmless  error  on  appeal,    p.  429. 

8.  Contracts. —  Breach. —  Complaint, —  Conflicting  Exhibits.-^  An 
exhibit  to  a  complaint,  stating  that  the  purchase  of  the  stone 
was  •*for  the  improvement  of  Slaughter  avenue  beginning  at  the 
city  limits  on  the  east  side  of  the  city  of  Evansvllle,  extending? 
thence  east  a  distance  of  one  mile  or  more,"  sufficiently  shows 
that  the  improvement  began  at  the  city  limits  and  extended  one 
mile  out.    p.  429. 

9.  IIioiiwAYs. — Subscriptions. — Actions  on. — Conditions  Precedent. 
— Evidence. — Where,  in  an  action  on  a  sulweription  for  the  con- 
struction of  a  highway,  a  provision  therein  stated  that  "the 
county  commissioners  agree  to  receive  the  road  when  completed 
and  keep  it  In  rei)alr,"  it  is  not  necessary  to  prove  that  the  county 
commissioners  had  agreed  to  ke^  such  highway  in  r^wiir,  sndi 
agreement  not  being  a  condition  precedent  to  the  payment  of  the 
subscription,    p.  429. 

10.  Principal  and  Agent. — Authority. — Evidence. — An  agency 
may  be  established  by  api)ointment  in  writing,  by  parol,  or  by 
circumstances,    p.  430. 

11.  Evidence. — Parol. — Explaining  Writings. — Confroc**.— Parol 
evidence  is  admissible  to  apply  a  written  contract  to  the  subject- 
matter  thereof,  and  to  remove  any  uncertainty,     p.  430. 

12.  Contracts. — Written. — Oral  Evidence  to  Apply. — Agency.— ^i^ 
an  action  on  a   highway  subscription  providing  that  the  sub- 
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seribers  agree  to  pay  their  subscriptions  to  G.  to  be  In  turn  paid 
to  the  township  trustee,  all  moneys  so  paid  "to  be  used  only  for 
the  improvement  of"  the  described  road,  oral  evidence  is  admis- 
sible to  show  that  W.  was  township  trustee  and  that  he  was 
thereby  authorized  to  receive  and  expend  the  subscriptions  for 
the  purpose  as  agent  of  the  subscribers,    pp.  430, 431. 

13.  Evidence. — Oral. — ContradicUn{f  Writings, — Oral  evidence  Is 
not  admissible  to  vary,  enlarge,  or  contradict  a  writing,  but  is  ad- 
missible to  explain  it.    p.  43t. 

34.  Principal  and  Agent. — Authority. — Jury. — Whether  an  agent, 
upon  the  evidence,  liad  authority  under  a  subscription  contract 
to  execute  the  contract  sued  upon  is  a  question  for  the  Jury, 
p.  432. 

15.  Appeal. — Weighing  Evidence. — The  Api)ellate  Court  will  not 
weigh  conflicting  evidence,    p.  432. 

From  Superior  Court  of  Vanderburgh  County ;  Alexander 
Gilchrist,  Judge. 

Action  by  Bennett  Whitehead  against  Mary  S.  Stock- 
well.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

William  Reister,  for  appellant. 
Spencer,  Brill  &  Hatfield,  for  appellee. 

Ibach,  J. — This  action  was  brought  in  the  lower  court  by 
appellee  against  appellant,  to  recover  the  amount  of  a  sub- 
scription for  the  improvement  of  a  public  road  in  Vander- 
burgh county,  Indiana,  known  as  Slaughter  avenue,  for 
which  improvement  appellant  and  a  large  number  of  other 
persons  agreed  to  donate  certain  amounts  set  opposite  their 
respective  names  upon  a  certain  subscription  list.  All  the 
subficribers  paid  the  amounts  donated,  except  appellant,  who, 
it  appears,  subscribed  $300,  and  upon  her  refusal  to  pay, 
this  action  was  brought. 

The  agreement  sued  upon,  which  was  made  a  part  of  the 
complaint  and  marked  exhibit  A,  is,  exclusive  of  names 
and  amounts,  as  follows : 

"It  being  the  desire  of  the  property  owners  abutting  on 
and  near  Slaughter  avenue,  and  others  interested  in  the 
improvement  of  Slaughter  avenue,  to  improve,  with 
broken  rock,  said  road,  beginning  at  the  city  limits  and 
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to  extend  at  least  one  mile  out,  we,  the  undersigned, 
agree  to  pay  James  Center,  collector  and  treasurer, 
such  funds  as  may  be  subscribed,  to  be  in  turn  paid  by 
said  Center  to  the  trustee  of  Knight  township,  the 
amounts  set  opposite  our  names,  one-half  of  the  amounts 
subscribed  to  be  paid  in  thirty  days  and  one-half  within 
sixty  days  from  the  date  the  whole  amount  is  sub- 
scribed. All  moneys  paid  to  said  Center  and  to  the 
trustee  of  Kniglit  township  to  be  used  only  for  the  im- 
provement of  the  stretch  of  road  above  mentioned.  The 
county  commissioners  agree  to  receive  the  road  when 
completed  and  keep  it  in  repair." 

Plaintiff  alleged  in  his  complaint,  **that  by  the  terms  of 
this  agreement  defendant  agreed  to  pay  to  the  trustee  of 
Knight  township,  for  the  use  and  benefit  of  whoever 
would  construct  and  improve  a  certain  part  of  Slaughter 
avenue  with  broken  rock,  the  sum  of  $300'' ;  that  there  were 
a  number  of  abutting  property  owners  who  subscribed 
amounts  set  opposite  their  respective  signatures  for  such 
purpose,  and  that  these  subscribers  appointed  Louis  Wein- 
sheimer,  the  trustee  of  Knight  township,  Vanderburgh 
county,  Indiana,  as  their  agent,  to  contract  for  the  con- 
struction of  a  rock  road  in  accordance  with  said  agreement 
and  petition.  A  copy  of  this  contract  is  made  a  part  of 
the  complaint  and  is  marked  exhibit  B. 

Upon  the  overruling  of  appellant's  demurrer  to  the  com- 
plaint, for  want  of  sufficient  facts,  she  filed  her  answer  in 
five  paragraphs:  The  first,  a  general  denial;  the  second, 
third  and  fourth  alleging  that  certain  conditions,  upon  which 
she  signed  the  subscription  list,  were  unperformed,  and  the 
fifth,  denying  the  execution  of  the  subscription  list  sued  on. 
There  was  a  verdict  and  judgment  for  appellee  in  the  sum 
of  $328.15. 

The  errors  assigned  question  the  action  of  the  trial  court 

in  overruling  appellant's  demurrer  to  the  complaint  and 

in    overruling    her   motion    for   a   new    trial.     The 

1.  assignment  relative  to  instructions  given  need  not  be 
considered,  because  it  nowhere  appears  in  the  record 
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that  appellant  took  any  exceptions  to  the  instructions  given 
by  the  trial  court,  in  compliance  with  the  statutory  require- 
ments. The  assignment  relative  to  the  'refusal  on  the 
part  of  the  trial  court  to  give  certain  instructions  requested 
by  appellant  need  not  be  considered  for  the  same  rea- 

2.  son,   and   for  the   further  reason   that   appellant's 
brief  does  not  contain  a  copy  of  the  instructions  nor 

a  succinct  statement  thereof,  as  required  by  rule  twenty- 
two  of  the  Supreme  and  Appellate  Courts.    The  sixth  and 
seventh  specifications  question  the  admission  of  cer- 

3.  tain  evidence,  over  the  objection  of  appellant,  and 
the  eighth  questions  the  overruling  of  appellant's  mo- 
tion to  strike  out  certain  evidence.    These,  however,  are  not 
presented  for  our  consideration,  and  are  waived  by  failure 
to  discuss  them. 

This  leaves  for  consideration  the  overruling  of  appellant's 
demurrer  to  the  complaint,  and  two  of  the  reasons  assigned 
for  a  new  trial,  (1)  the  verdict  is  not  sustained  by  suflBcient 
evidence,  and  (2)  the  verdict  is  contrary  to  the  law  and  the 
evidence. 

AppeDant  insists  that  the  complaint  does  not  allege  any 

contractual  relation  between  appellant  and  appellee,  on  the 

grounds  that  the  •  subscription  paper  says  nothing 

4.  about  the  appointment  of  an  agent,  that  therefore  the 
complaint,  taken  in  connection  with  exhibit  A,  is  in- 
sufficient, and  that  the  complaint  does  not  show  the  appoint- 
ment of  Weinsheimer  as  agent  of  appellant,  except  by  re- 
citaL  The  complaint  specifically  avers,  not  as  a  recital,  but 
as  an  allegation  of  substantive  fact,  **that  the  above-men- 
tioned subscribers,  including  defendant,  appointed  Louis 
Weinsheimer,  at  that  time  the  duly  qualified  and  acting 
trustee  of  Knight  township,  as  their  agent  to  contract  for 
the  construction  and  improvement  of  said  highway."  Ex- 
hibit B  was  a  contract  made  by  Weinsheimer  with  appellee 
providing  for  the  improvement  of  Slaughter  avenue  with 
broken  rock,  thus  carrying  out  the  terms  and  provisions 
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found  in  exhibit  A  for  and  on  behalf  of  all  the  parties  in- 
terested  in  the  improvement.     If  the  fact  of  his 

5.  agency  was  not  apparent  from  exhibit  A,  but  in- 
stead must  be  proved  by  parol,  such  fact  must  neces- 
sarily be  alleged  in  the  complaint  to  admit  of  proof  upon 
this  branch  of  the  case.  A  writing  may  form  but  part  of 
an  agreement,  and  when  this  fact  appears  from  the  instru- 
ment itself,  the  whole  agreement,  including  both  the  written 
and  the  parol  facts,  should  be  alleged  in  the  pleadings.  Ken- 
tucky,  etc.,  Cement  Co.  v.  Cleveland  (1892),  4  Ind.  App. 
171;  Freed  v.  Mills  (1889),  120  Ind.  27. 

Whether  the  selection  of  Weinsheimer  as  the  representa- 
tive of  the  contributors  to  the  road  fund,  to  act  for  them  in 
having  the  road  improved,  could  be  gathered  from 
4.    the  writing  itself,  or  whether  that  i>art  of  the  agree- 
ment would  have  to  be  shown  by  parol,  the  complaint 
alleged  his  agency,  and  a  contractual  relation  between  ap- 
pellant and  appellee  sufficiently  to  withstand  demurrer. 

Appellant  insists  that  even  if  Weinsheimer  was  duly  ap- 
pointed agent,  yet  the  contract  which  he  made  with  appellee 
is  not  in  accordance  with  the  allegations  of  the  com- 

6.  plaint ;  that  the  contract  which  he  made  with  appel- 
lee, which  was  made  a  part  of  the  complaint  and 

marked  exhibit  B,  is  "for  the  purchase  of  1,000  yards  of 
broken  rock  or  crushed  stone  for  the  improvement  of  said 
Slaughter  avenue,'*  while  the  complaint  alleges  that  "said 
trustee  •  •  •  executed  a  contract  with  plaintiff  for  the 
construction  of  a  rock  road  in  accordance  with  said  agree- 
ment." 

The  agreement  here  referred  to  is  the  subscription  paper 
which  is  the  foundation  of  the  action,  and  is  marked  exhibit 
A.  This  exhibit  sets  out  the  desire  of  the  property  owners 
"to  improve  with  broken  rock"  said  road,  and  that  all 
moneys  paid  to  the  trustee  are  "to  be  used  only  for  the  im- 
provement of  the  stretch  of  road  before  mentioned."  Clear- 
ly the  contract  with  appellee,  marked  exhibit  B,  is  in  ac- 
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cordance  with  the  agreement  marked  exhibit  A,  for  the  lat- 
ter agreement  certainly  authorizes  the  money  subscribed  to 
be  used  for  the  purchase  of  broken  rock  for  the  improve- 
ment of  Slaughter  avenue.  This  may  not  be  literally  the 
"construction  of  a  rock  road,"  as  alleged  in  the  complaint, 
but  it  is  substantially  the  same.  The  variance  between  the 
complaint  and  the  exhibit  is  immaterial,  but  even  if  such 
variance  were  material  the  exhibit  would  control.  A  vari- 
ance between  a  copy  of  an  instrument  filed  with  a  pleading 
as  an  exhibit,  forming  the  basis  of  the  action,  and 

7.  the  averments  of  the  pleading,  can  be  avoided  by  an 
amendment,  and  therefore  will  be  disregarded  on  ap- 
peal.   1  Woollen,  Trial  Proc.  §2466;  Singleton  v.  O'Blenis 
(1890),  125  Ind.  151;  Chaney  v.  State,  ex  rel  (1889),  118 
Ind.  494. 

It  is  also  insisted  that  the  contract,  marked  exhibit  B,  is 
not  in  accordance  with  exhibit  A,  as  alleged  in  the  com- 
plaint, because  it  does  not  state  that  the  improvement 

8.  shall  begin  at  the  city  limits  and  extend  one  mile  out. 
This  objection  is  without  merit.  The  contract,  ex- 
hibit B,  expressly  states  that  the  purchase  of  stone  is  '*for 
the  improvement  of  Slaughter  avenue,  beginning  at  the  city 
limits  on  the  east  side  of  the  city  of  Evansville,  extending 
thence  east  a  distance  of  one  mile  or  more."  The  complaint 
is  sufficient. 

Appellant  assigns  as  a  reason  for  a  new  trial  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence,  and  that  there 
was  no  evidence  presented  that  the  county  commis- 

9.  sioners  agreed  to  receive  the  road  when  completed 
and  keep  it  in  repair.    Appellee  was  not  required  to 

allege  and  prove  this,  as  it  was  not  a  condition  precedent  to 
the  payment  of  the  subscription.  The  acceptance  of  the 
road  was  not,  by  the  terms  of  this  clause,  to  be  made  until 
the  road  was  completed.  The  money  was  to  be  used  for 
the  construction  of  the  road,  and  a  time  was  fixed  at  which 
it  should  become  due,  with  no  reference  to  the  completion 
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thereof.  It  appears  that  the  last  subscription  was  made  on 
November  27,  1906.  By  the  terms  of  the  subscription  pa- 
per, one-half  of  the  money  subscribed  became  due  in  thirty 
days  from  that  time,  and  one-half  in  sixty  days.  The  road 
was  not  completed  until  April  14,  1907,  after  all  the  money 
was  due  by  the  terms  of  the  agreement,  and  from  the  nature 
of  the  work  intended,  it  would  be  extremely  improbable 
that  the  road  could  be  finished  within  sixty  days  from  the 
time  of  the  last  subscription,  so  it  is  not  likely  that  this 
could  have  been  understood  by  any  of  the  signers  as  a  condi- 
tion precedent,  which  it  was  not. 

The  principal  question  in  the  case  before  us  is  whether 

Weinsheimer  was  appointed  agent  by  appellant,  and,   as 

such,  had  authority  to  bind  her  in  the  contract  with 

10.  appellee.    It  is  well  settled  that  agency  may  be  estab- 
lished by  appointment  in  writing,  by  parol,  or  by 

circumstances.  Mechem,  Agency  §81;  Ewbank,  Ind.  Trial 
Ev.  §720;  Indiana,  etc.,  B.  Co.  v.  Adamson  (1888),  114  Ind. 
282. 

Appellant  claims  that  the  appointment  of  Weinsheimer 

was  not  sufficiently  shown  by  the  writing  marked  exhibit 

A.    For  the  purpose  of  applying  the  terms  of  a 

11.  contract  to  its  subject-matter  and  removing  any  un- 
certainty from  such  application,  parol  testimony  is 

admissible.  Ransdel  v.  Moore  (1899),  153  Ind.  393,  53  L. 
R.  A.  753;  Stoops  v.  Smith  (1868),  100  Mass.  63,  97  Am. 
Dec.  76. 

Exhibit  A  shows  on  its  face  that  the  money  subscribed 

was  to  be  paid  by  the  subscribers  to  James  Genter,  collector 

and  treasurer,  to  be  paid  by  him  to  the  trustee  of 

12.  Knight  township,  and  this  money  was  to  be  used  only 
for  the  improvement  of  the  portion  of  the  road  men- 
tioned. By  this  contract  Weinsheimer  was  to  use  the  money 
to  improve  the  road,  and  it  could  not  be  used  for  any  other 
purpose.  It  is  doubtful  whether  this  contract  could  be  in- 
terpreted without  the  aid  of  extrinsic  evidence  as  showing 
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anything  else  than  that  Weineheimer  was  appointed  the 
special  agent  of  the  subscribers.  In  what  other  capacity 
could  he  be  acting?  For  what  other  purpose  was  his  name 
put  in  the  contract?  If  he  had  authority  to  receive  the 
money,  certainly  the  subscribers  intended  that  it  should  be 
paid  out  by  him  to  such  person  entitled  to  receive  it  for  the 
improvement  desired  by  all  persons  who  had  subscribed 
therefor.  This  does  not  appear  in  specific  terms,  but  when 
we  take  into  consideration  the  character  of  the  paper  signed, 
and  the  object  in  view,  it  is  clear  that  it  was  the  intention  of 
all  the  persons  interested  to  have  such  township  trustee  act 
for  them  in  the  improvement  of  said  road. 

While  it  is  true  that  parol  evidence  is  not  admissible  to 
vary,  enlarge  or  contradict  the  terms  of  a  writing,  it  is  ad- 
missible to  explain  its  terms.  So  the  evidence  of  De 

13.  Camp — ^that  he  told  appellant  at  the  time  she  signed 
the  subscription  agreement  that  Weinsheimer  was 
to  be  agent  and  make  the  contract — ^was  competent 

12.  as  applying  the  terms  of  the  contract  to  its  sub- 
ject-matter, and  as  tending  to  show  the  relation  of 
the  trustee  of  Knight  Township  to  the  fund  placed  in  his 
hands.  This  evidence  was  also  competent  to  determine  the 
entire  contract,  for  it  is  fully  established  that  if  a  contract 
appears  to  be  incomplete,  resort  may  be  had  to  oral  evi- 
dence to  determine  the  entire  contract.  Burton  v.  Morrow 
(1893),  133  Ind.  221;  Kentucky ,.  etc.,  Cement  Co.  v.  Cleve- 
land, supra;  Pennsylvania  Co.  v.  Dolan  (1893),  6  Ind.  App. 
109,  51  Am.  St.  289;  Thomas  v.  Troxel  (1901),  26  Ind.  App. 
322;  Evansville,  etc.,  R.  Co.  v.  Shearer  (1858),  10  Ind.  244; 
BelVs  Admrx.  v.  Golding  (1866),  27  Ind.  173;  Mace  v. 
Jackson  (1871),  38  Ind.  162;  Martindale  v.  Parsons  (1884), 
98  Ind.  174;  Clark  v.  Crawfordsville  Coffin  Co.  (1890),  125 
Ind.  277;  Willis  v.  Fernald  (1868),  33  N.  J.  L.  206. 

The  lower  court  did  not  err  in  the  admission  of  the  testi- 
mony of  the  witness,  De  Camp,  so  far  as  it  explained  the 
written  instrument.     Appellant  admitted  signing  the  in- 
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strament.  De  Camp  testified  that  the  instrament  was  read 
to  her,  its  provisiQiis  explained,  and  that  she  was  told  that 
Weinsheimer  was  to  be  agent  and  make  the  contract.  The 
instrament  forming  the  basis  of  the  action  shows  on  its 
face,  at  least,  that  Weinsheimer  was  an  agent  to  receive 
money,  and  that  he  was  to  use  this  money  for  the  improve- 
ment of  the  road.    It  was  a  question  of  fact  for  the 

14.  jury  as  to  whether  the  evidence  showed  his  authority 
to  make  the  contract  with  appellee  and  bind  appel- 
lant.   They  so  found,  and  there  is  evidence  tending  to  sus- 
tain that  finding.    This  evidence  is  contradicted  by  the  testi- 
mony of  appellant,  but  the  rule  is  too  well  settled  to 

15.  need  discussion,  that  when  there  is  evidence  tending 
to  sustain  the  verdict,  and  where  the  verdict  has  met 

with  the  approval  of  the  trial  court,  appellate  courts  will 
not  enter  into  the  question  of  the  weight  of  evidence,  and 
disturb  the  verdict  of  the  jury  on  that  ground. 

No  error  appearing  in  the  record,  the  judgment  is  af- 
firmed. 


Chicago,  Indianapolis  and  Louisvillb  Railway 

Company  v.  Gorman. 

[No.  7,102.    Filed  April  7,  1911.] 

1.  EvTOENCE.— 7?aWroa<f«. — Statutory  Signals. — Admiasions. — In  an 
action  for  damages  for  injuries  received  at  a  railroad  crossing  on 
account  of  the  alleged  failure  to  give  the  statutory  signals,  testi- 
mony that  plaintiff  stated  that  he  heard  the  train,  but  thought 
he  had  time  to  cross  the  track,  is  admissible,    p.  434. 

2.  Evidence. —  Confidential  Communications. —  Physicians. —  Com- 
mon Law. — At  the  common  law  confidential  communications 
made  to  a  physician  were  not  privileged,  but  they  are  now  by 
statute.     (§520  Burns  190«,  §497  R.  S.  1881.)     p.  434. 

3.  BvroENCE. — Communications  to  Railroad  Surf/con. — Communi- 
cations made  to  a  railroad  company's  surgeon  by  a  person  In- 
jured at  a  railroad  crossing  are  not  privileged,  whore  such  sur- 
geon did  not  treat  the  case,  and  where  he  informed  such  person 
that  his  object  was  to  secure  information  for  the  use  of  the 
company,    pp.  434, 438. 
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*■  Etidekce. —  Confidential  Communications. —  Burden  of  Bhoto- 
%— Xbe  burden  of  showing  communications  to  be  confidential 
^^  upon  the  party  asserting  that  they  are  such.    p.  437. 

*roin  Orange  Circuit  Court ;  Thomas  B.  Buskirk,  Judge. 

"Action  by  John  Gorman  against  the  Chicago,  Indianapo- 
^^d  Louisville  Railway  Company.  From  a  judgment  on 
^^dict  for  plaintiff  for  $6,000,  defendant  appeals.    Be- 

y^^^    O.  Field,  H.  B.  Kurrie,  W.  J.  Buskirk  and  W.  H. 
*.     "*>  for  appellant. 
^^^ry  McCart  and  Hoitcl  &  Hottel,  for  appellee. 

Ibach,  J. — ^Appellee  recovered  damages  against  appellant 
for  injuries  sustained  by  reason  of  the  colliding  of  one  of  its 
freight  trains  with  him  as  he  was  attempting  to  pass  over 
the  company's  tracks  in  a  wagon  at  a  crossing  over  a  high- 
way in  Orange  county,  Indiana. 

The  amended  complaint  is  in  three  paragraphs.  The  first 
paragraph  seeks  damages  for  loss  of  personal  property,  the 
second,  on  account  of  personal  injuries  sustained,  and  the 
third,  on  account  of  the  loss  of  personal  property  and  for 
personal  injuries.  Each  paragraph  is  based  upon  the  al- 
leged negligence  of  appellant  in  failing  to  give  the  statutory 
signals  when  the  train  which  ran  against  appellee  was  ap- 
proaching the  crossing  described  in  appellee's  complaint. 

The  cause  was  put  at  issue,  and  a  trial  resulted  in  a  ver- 
dict in  favor  of  appellee.  In  connection  with  the  verdict, 
the  jury  answered  a  number  of  interrogatories.  Appellant 
moved  for  a  judgment  in  its  favor  upon  the  answers  to  in- 
terrogatories. The  motion  was  by  the  court  overruled,  and, 
over  appellant's  motion  for  a  new  trial,  judgment  was  ren- 
dered on  the  verdict. 

The  errors  assigned  and  relied  upon  for  reversal  are  the 
overruling  of  appellant's  motions  for  judgment  upon  the  an- 
swers to  the  interrogatories,  notwithstanding  the  general 

Vol.  47—28 
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verdict,  and  for  a  new  trial.  Our  conclusion  renders  it 
necessary  to  consider  only  the  latter. 

The  ninth  specification  for  a  new  trial  relates  to  the  cor- 
rectness of  the  ruling  of  the  trial  court  in  excluding  the 
testimony  of  the  witness,  Doctor  Perkhiser,  with  reference 
to  a  conversation  sought  to  be  proved  between  himself  and 
plaintiff,  as  to  the  manner  in  which  plaintiff's  injuries  were 
received.  The  offer  to  prove  shows  that  witness  would  have 
testified  that  plaintiff  told  him,  after  the  accident, 

1.  that  he  heard  the  train  coming,  but  thought  he  had 
time  to  cross  the  track.    This  testimony  was  clearly 

relevant  and  the  questions  asked  tended  to  develop  com- 
petent matter,  and  if  erroneously  excluded,  was  re- 

2.  versible  error.    *'At  common  law,  confidential  com- 
munications made  by  a  patient  to  a  physician  were 

not  privileged.  The  common  law  in  this  State  has  been 
changed  by  statute."  Springer  v.  Byram  (1894),  137  Ind. 
15,  23  L.  R.  A.  244,  45  Am.  St.  159.  And  see  §520  Bums 
1908,  §497  R.  S.  1881. 

It  is  urged  by  appellee  that  the  relation  of  physician  and 

patient    existed    between    the    witness    and    appellee,    and 

that  the  testimony  was  therefore,  privileged.    The  evi- 

3.  dence  discloses  that  the  witness  was  a  surgeon  of  the 
railway  company  at  that  time;  that  he  told  appellee 

that  he  was  requested  by  the  station  agent  to  visit  him,  and 
make  an  examination,  so  that  he  could  make  the  ordinary 
report,  as  surgeons  are  required  to  make  to  the  company,  in 
cases  of  that  kind;  that  he  was  there  for  the  purpose  of 
making  an  examination  as  the  physician  of  the  railway  com- 
pany, so  that  he  could  make  his  report  to  the  railway  com- 
pany, and  that  he  did  make  an  examination  as  such  physi- 
cian of  said  company,  but  that  he  did  not  prescribe  for  ap- 
pellee, and  had  nothing  to  do  with  the  case  as  to  treatment. 
It  is  evident  that  his  visit  was  purely  on  a  business  matter, 
and  not  in  a  professional  capacity,  and  that  appellee  so  un- 
derstood the  purpose  of  his  call.    *'When  a  third  person  em- 
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ploys  a  physician  to  examine  a  person  for  the  purpose  of 
acquiring  information  for  the  use  of  such  third  person,  the 
relation  does  not  exist  between  the  physician  and  the  person 
examined"  which  makes  the  information  obtained  by  the 
physician  confidential    10  Ency.  Ev.  112. 

In  the  case  of  Battis  v.  Chicago,  etc.,  B.  Co.  (1904),  124 
Iowa  623, 100  N.  W.  543,  in  a  personal  injury  case,  the  court 
said:  **It  may  be  conceded  that  the  sole  purpose  of  the 
agent  in  calling  the  physician  was  that  the  latter  might 
ascertain  the  condition  of  plaintiff,  and  thus  be  prepared  to 
advise  the  company,  should  occasion  therefor  arise,  or  be  a 
witness  in  its  behalf,  if  necessary.  Certainly,  if  the  visit  of 
the  physician  had  been  confined  to  the  limits  incident  to 
such  purpose  alone,  his  eligibility  as  a  witness  on  behalf  of 
the  company  might  not  be  open  to  question.  "Without  doubt, 
a  railway  company,  with  the  utmost  propriety,  may  thus  ad- 
vise itself  of  the  fact  of  an  injury,  and  the  character  and 
extent  thereof,  in  anticipation  of  a  possible  claim  against  it 
tor  damages.  And  with  that  end  in  view,  it  may  send  a 
physician  to  inspect  and  take  notes,  or  otherwise  inform  him- 
self of  existing  conditions.  But  this  can  avail  the  company 
nothing  unless  the  physician  shall  strictly  retain  his  char- 
acter as  an  employe  of  the  company.  If,  upon  request,  or 
upon  his  own  motion,  he  assumes  to  advise  or  administer 
treatment  to  the  patient,  and  the  latter  in  any  manner 
acquiesces  therein,  the  physician  thereby  casts  aside  his  re- 
lation as  an  employe  of  the  company,  and  transfers  his  al- 
legiance to  the  patient.  In  such  instances,  a  case  is  presented 
where  one  cannot  serve  two  masters  at  one  and  the  same 
time.  The  allegiance  of  the  physician  must  be  wholly  upon 
one  side  or  the  other.  It  matters  not,  in  this  connection,  who 
calls  him  in  the  first  instance,  or  who  pays  him.  He  may 
present  himself  at  the  side  of  the  patient  on  his  own  mo- 
tion, and  he  may  not  expect,  or  in  fact  receive,  pay.  The 
reason  for  this  is  apparent  upon  a  moment's  reflection.  If 
the  physician  assumes  to  advise  or  treat,  he  should  be  put  in 
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possession  of  all  facts  necessary  or  material  to  enable  him 
to  do  so  properly.  If  the  patient  acquiesce,  he  should  have 
the  right  to  and  should  communicate  freely  and  fully  with- 
out fear  of  exposure  or  of  having  his  confidence  made  com- 
mon property.  It  was  to  this  end  that  the  statute  was  en- 
acted, and  manifestly  the  purpose  thereof  may  not  be  frus- 
trated by  proof  that,  at  the  time  of  rendering  professional 
service,  the  physician  was  under  contract  of  employment  to 
serve  the  interest  of  the  person  or  company  subsequently 
charged  with  responsibility  for  the  identical  injury  he  is 
called  upon  or  assumes  to  treat." 

In  the  case  of  Heath  v.  Broadway,  etc.,  B.  Co.  (1890),  8 
N.  Y.  Supp.  863,  a  physician  of  a  railway  company  visited 
and  examined  a  person  injured  by  the  alleged  negligence  of 
the  company.  On  seeing  this  person,  he  stated  to  her  that 
he  came  to  see  her  on  behalf  of  the  company,  and  about  her 
injuries.  It  was  held  that  the  statement  made  to  him  by 
the  injured  person  was  not  privileged. 

In  the  State  of  New  York  there  is  a  statute  in  force  very 
similar  to  our  own,  and  in  the  case  of  Oriffiths  v.  Metro- 
politan St.  B.  Co.  (1902),  171  N.  Y.  106,  63  N.  E.  808,  the 
Supreme  Court  of  that  state  has  laid  down  the  rule  as  fol- 
lows: **To  bring  the  evidence  of  a  physician  within  the 
prohibition  of  the  code  section  above  quoted,  three  elements 
must  coincide:  (1)  The  relation  of  physician  and  patient 
must  exist;  (2)  the  information  must  be  acquired  while  at- 
tending the  patient;  (3)  the  information  must  be  neces- 
sary to  enable  the  physician  to  act  in  that  capacity."  There 
is  nothing  disclosed  by  the  record  in  the  case  at  bar  that 
either  of  these  requisites  was  established.  It  is  true  that  the 
witness  called  to  see  appellee,  with  the  attending  physician, 
not  long  after  he  was  injured,  not,  however,  in  the  capacity 
of  a  physician.  He  did  not  prescribe  for  him,  or  in  any  man- 
ner assist  in  his  treatment.  On  the  contrary,  however,  it 
appears  that  appellee  was  in  charge  of  another  physician, 
who  was  called  to  treat  him  at  the  time  of  his  injury,  and 
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who  continued  to  look  after  his  welfare  from  that  time  to 
the  time  of  his  recovery.  It  appears  that  this  occasion  was 
the  first  time  the  witness  visited  appellee,  and  it  also  ap- 
pears that  he  then  informed  him  of  the  object  of  his  visit, 
which  was  to  carry  out  a  duty  which  he  owed  to  appellant 
company,  by  whom  he  was  employed,  to  obtain  the  informa- 
tion as  to  the  extent  of  his  injury,  how  it  was  received,  and 
make  a  report  to  his  company  of  the  result  of  his  investi- 
gation; that  he  did  not  see  appellee  alone,  but  it  was  at  a 
time  when  other  persons  were  present,  and  the  conversation 
took  place  in  the  presence  of  such  other  persons,  who  were 
competent  to  testify  with  reference  to  any  conversation 
which  occurred  in  the  room  where  the  physician,  whose  evi- 
dence was  sought  to  be  obtained,  and  the  injured  party 
were. 

It  is  a  well-established  rule  that  the  burden  of  showing 

that  the  evidence  sought  to  be  excluded  under  the  statute 

is  within  the  prohibition  of  such  statute  rests  upon 

4.  the  party  who  is  seeking  to  exclude  it.  People  v. 
Koemer  (1897),  154  N.  Y.  355,  48  N.  E.  730;  People 
V.  Schuyler  (1887),  106  N.  Y.  298, 12  N.  E.  783. 

In  the  well-considered  case  of  People  v.  Koemer,  supra, 
the  rule  is  announced  as  follows:  *' Where  the  testimony  of 
the  physician  is  sought  to  be  excluded  under  the  section  of 
the  code,  the  burden  is  upon  the  party  seeking  to  exclude 
it  to  bring  the  case  within  its  provisions.  He  must  make  it 
appear  •  *  •  that  the  information  which  he  seeks  to  ex- 
clude was  acquired  by  the  witness  while  attending  the  pa- 
tient in  a  professional  capacity." 

Appellee  cites  in  support  of  his  contention  1  Elliott,  Evi- 
dence §634:  **  Where  a  physician,  who  is  employed  by  the 
person  responsible  for  an  injury,  visits  the  injured  one,  and 
it  is  fully  understood  by  the  latter  that  the  visit  is  for  the 
purpose  of  securing  evidence  as  to  the  cause  or  extent  of  the 
injury,  and  the  like,  such  communications  made  by  the  in- 
jured one  to  the  physician  are  not  privileged.    But  it  has 
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been  held  that  \^here  a  physician  was  sent  to  make  an  ex- 
amination of  a  passenger,  injured  by  a  street  railway  com- 
pany, it  will  be  presumed  that  the  relation  of  physician  and 
patient  existed,  and  that  the  information  obtained  was  for 
the  purpose  of  enabling  the  physician  to  treat  the  patient." 
Citing  the  case  of  Mum  v.  Salt  Lake  City  R.  Co.  (1902),  25 
Utah  220,  70  Pac.  852. 

It  will  be  seen  that  if  it  is  understood  by  the  injured  one 

that  the  purpose  of  the  doctor's  visit  is  to  secure  evidence  as 

to  the  cause  or  extent  of  the  injury,  and  not  for  the 

3.  purpose  of  treatment,  a  communication  made  by  the 
injured  one  to  the  physician  is  not  privileged.  This 
is  not  in  conflict  with  the  proposition  announced  in  the  case 
under  consideration ;  to  the  contrary,  we  are  fully  supported 
by  the  doctrine  as  stated  by  Judge  Elliott.  The  statute 
relied  upon  by  appellee  does  not  disqualify  the  physician 
from  testifying  except  as  to  matters  occurring  between  the 
patient  and  physician  while  that  relation  existed;  and  if 
such  relation  never  existed,  there  is  no  disqualification. 

The  case  of  Mum  v.  Salt  Lake  City  R,  Co.,  supra,  may  be 
distinguished  from  the  case  at  bar.  In  that  case,  the  plain- 
tiff was  sent  to  the  physician  who  made  the  examination  of 
the  injured  party,  so  as  to  enable  him  to  prescribe,  if  neces- 
sary, thus  creating  the  relation  of  physician  and  patient. 
In  the  case  before  us,  it  aflSrmatively  appears  that  the  re- 
lation of  physician  and  patient  did  not  exist  between  the 
witness  and  the  plaintiff  at  the  time  the  statement  in  con- 
troversy was  made,  and  the  witness  should  have  been  pe^ 
mitted  to  testify. 

Other  assigned  errors  are  discussed,  but  may  not  arise  in 
another  trial. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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Randall  et  al.  v.  Wagner  Glass  Company  et  al. 

[No.  6,815.    Filed  April  7,  1911.] 

L  Mechanics*  Liens.  —  Time  for  Enforcement.  —  Receivers. — 
Orders  as  to  Creditors. — Where  property  against  wlilcli  me- 
chanics' liens  were  filed  was  taken  into  custody  by  a  receiver  and 
sold  on  October  4,  by  order  of  the  court,  the  holders  of  the  liens 
being  parties  to  the  suit,  the  decree  providing  that  "all  liens 
of  whatsoever  kind  existing  upon  or  against"  the  property  shall 
be  "transferred  from  the  property  to  the  fund  arising  from  the 
sale  thereof,  and  that  the  rights  and  interests  of  the  parties 
*  *  *  be  and  the  same  shall  be  transferred  to  the  fund  arising 
from  the  sale,"  and  the  court  ordered  all  claims  to  be  filed  on 
or  before  December  15,  lienholders  whose  statutory  i)eriod  for 
filing  foreclosure  suits  expired  October  21,  but  who  filed  their 
intervening  petitions  on  November  26  for  the  enforcement  of  their 
liens,  were  entitled  to  have  such  liens  enforced,  equity  treating 
the  rights  of  creditors  as  fixed  at  the  time  of  the  appointment 
of  the  receiver,    pp.  441, 442. 

2.  Receivers. — Appointment. — Effect  Upon  Liens. — Sales. — Distri- 
hution  of  Proceeds. — The  appointment  of  a  receiver  does  not  affect 
an  existing  mechanics'  lien;  and  such  lien  attaches  to  the  pro- 
ceeds of  a  receiver's  sale  without  a  special  order  to  that  effect 
p.  441. 

3.  Receivebs. — Suits  Against. — Obtaining  Leave. — Liens. — Sales. — 
Persons  desiring  to  enforce  liens  against  property  in  the  custody 
of  a  receiver  must  ordinarily  obtain  consent  from  the  apiK)inting 
court  to  bring  suits  therefor;  and  if  the  property  is  to  be  sold, 
such  receiver  will  be  directed  to  make  the  sale.    p.  442. 

4.  Mechanics*  Liens. — Enforcement  of. — Time  for. — Mortgages. — 
Under  §8299  Bums  1908,  Acts  1889  p.  257,  §4,  holders  of 
mechanics'  Hens  have  one  year  from  the  filing  of  the  notice  of 
lien,  or  from  the  expiration  of  the  credit  given,  within  which  to 
file  suits  to  enforce  such  liens;  and  this  rule  has  been  applied 
in  favor  of  a  junior  mortgagee  who  was  not  made  a  party  to 
the  Hen  foreclosure  suit    p.  442. 

5.  Mechanics'  Liens. — Time  for  Filing. — Notice  of  a  mechanic's 
lien  is  filed  fn  time  if  filed  within  sixty  days  after  furnishing  the 
last  of  several  lots  of  material,  ordered  and  furnished  at  differ- 
ent times,  where  they  are  all  supplied  under  one  contract    p.  445. 

Prom  Madison  Circuit  Court;  John  F.  McClure,  Judge. 

Intervening  petition  by  William  P.  Randall  and  others 
against  Wagner  Glass  Company  and  others.  From  an  in- 
sufficient judgment  for  plaintiflb,  they  appeal.    Reversed. 
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Walker  d-  Foster,  for  appellants. 
Chipman,  Keltner  &  Hendee,  for  appellees. 

Felt,  J. — On  November  29,  1905,  appellee  People's  Loan 
and  Trust  Company,  trustee,  filed  suit  in  the  Madison  Cir- 
cuit Court  against  appellants  and  the  other  appellees,  to  fore- 
close a  trust  deed  on  certain  property  and  for  the  appoint- 
ment of  a  receiver.  On  that  day  Albert  A.  Small  was  ap- 
pointed, and  he  duly  qualified  as,  receiver  of  appellees  Wag- 
ner Glass  Company,  International  Glass  and  Bottle  Com- 
pany and  Ingalls  Gas  Company,  and  by  order  of  court  took 
charge  of  all  the  property  of  said  concerns.  On  October  4, 
1906,  on  the  intervening  petition  of  appellee  Henry  Wagner, 
the  court  ordered  all  the  property  of  said  concerns  sold  by 
said  receiver,  which  sale  was  thereafter  duly  made  and  re- 
ported to  and  approved  by  the  court  on  November  17,  1906. 
On  November  26,  1906,  appellants  filed  their  intervening 
petition  in  said  cause,  setting  up  their  itemized  claim  for 
material  furnished  said  Wagner  Glass  Company  and  Ingalls 
Gas  Company,  and  a  copy  of  a  mechanic's  lien  duly  filed 
on  October  21,  1905.  On  December  3,  1906,  the  court  or- 
dered aU  claims  filed  on  or  before  December  15,  1906.  On 
January  29,  1907,  said  intervening  petition  of  appellants 
was  submitted  to  the  court  for  finding  and  judgment  thereon, 
and  the  court  found  that  there  was  due  to  appellants  from 
appellees  Wagner  Glass  Company  and  Ingalls  Gas  Com- 
pany the  sum  of  $701.38,  but  denied  their  right  to  a  lien  or 
preferred  claim,  on  the  ground  that  their  intervening  peti- 
tion was  filed  more  than  a  year  after  the  recording  of  the 
mechanic's  lien.  Appellants  were  parties  to  the  proceed- 
ings when  the  property  was  ordered  sold,  which  property 
included  that  described  in  appellant's  notice  of  a  mechanic's 
lien,  and  the  order  of  sale  provided  "that  all  liens  of  what- 
soever kind  existing  upon  or  against"  the  property  should 
be  **  transferred  from  the  property  to  the  fimd  arising  from 
the  sale  thereof,  and  that  the  rights  and  interests  of  the 
parties  to  this  suit  in  and  to  said  property    •    •    *    be  and 
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the  same  shall  be  transferred  to  the  fund  arising  from  the 
sale."  Appellants  filed  a  motion  for  a  new  trial,  on  the 
ground  that  the  decision  of  the  court  on  their  intervening 
petition  was  contrary  to  law  and  not  sustained  by  sufi&cient 
evidence,  and  the  overruling  of  this  motion  is  the  error  as- 
signed and  relied  upon  by  appellants. 

Looking  to  the  statute,  appellants  had  until  October  21, 

1906,  to  file  a  suit  to  foreclose  their  lien.    The  property  was 

ordered  sold  on  October  4,  1906.    On  November  26, 

1.  1906,  appellants  filed  their  intervening  petition  to  fix 
the  amount  of  their  claim  and  declare  their  lien,  which 

was  within  the  time,  in  fact  preceded  the  date,  fixed  by  the 
court  for  that  purpose. 

The  precise  question  here  presented  is,  Were  appellants 
bound  to  assert  their  lien  within  the  year  fixed  by  the  statute, 
by  suit  to  foreclose  or  by  other  afiSrmative  action?  In  other 
words,  Does  the  possession  and  sale  of  the  property  by  the 
receiver,  under  the  order  of  the  court,  in  a  suit  to  which  ap- 
pellants were  parties,  draw  the  whole  controversy  into 
equity,  and  preserve  the  liens  on  the  property  as  of  the  date 
of  the  appointment  of  the  receiver?  So  far  as  we  are  able 
to  ascertain,  this  particular  question,  as  it  arises  here,  has 
not  been  decided  by  this  court  or  our  Supreme  Court. 

A  mechanic's,  or  other,  lien  upon  property  is  not  affected 

by  the  appointment  of  a  receiver,  and  where  a  sale  is  made 

by  the  receiver  the  lien  attaches  to  the  proceeds  of 

2.  the  sale  without  special  order  of  court  to  that  effect. 
In  this  case,  however,  the  order  was  made.     Toiten 

&  Hogg  Iron,  etc,  Co.  v.  Muncie  Nail  Co.  (1897),  148  Ind. 
372;  American  Trust,  etc.,  Bank  v.  McOetiigan  (1899),  152 
Ind.  582,  71  Am.  St.  345 ;  Durhin  v.  Northwestern  Scraper 
Co.  (1905),  36  Ind.  App.  123;  Mueller  v.  Stinesville,  etc.. 
Stone  Co.  (1900),  154  Ind.  230;  J.  W.  Dann  Mfg.  Co.  v. 
Parkhurst  (1890),  125  Ind.  317,  321. 

While  the  appointment  of  a  receiver  does  not  change  nor 
destroy  existing  liens  upon  property  in  the  custody  of  a  re- 
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ceiver,  the  ordinary  procedure  to  enforce  the  lien  is 

3.  changed,  and  before  bringing  any  independent  suit 
to  declare  or  foreclose  such  lien  leave  must  be  applied 

for  and  obtained  from  the  court  in  the  case  where  the  re- 
ceiver was  appointed.  If  the  property  is  to  be  sold,  the  well- 
established  rule  requires  the  sale  to  be  made  by  the  receiver 
under  the  order  and  direction  of  the  court,  even  though  liens 
may  have  been  adjudged  in  other  suits.  High,  Receivers 
(4th  ed.)  §141;  Premier  Steel  Co,  v.  McElwaine-Bichards 
Co.  (1896),  144  Ind.  614,  621;  Mueller  v.  StinesviUe,  etc., 
Stone  Co,,  supra. 

By  both  statute  and  judicial  decisions,  the  holder  of  a  me- 
chanic's  lien  in  Indiana  is  required  to  begin  suit  to  fore- 
close such  lien  within  one  year  from  the  time  of  filing 

4.  his  notice  for  record,  or  from  the  expiration  of  any 
credit  given,  and  this  rule  must  apply  here,  unless 

the  facts  shown  take  the  case  out  of  the  general  rule,  and 
warrant  the  application  of  the  equitable  rule  preserving  all 
liens  as  of  the  date  of  the  appointment  of  the  receiver.  §8299 
Burns  1908,  Acts  1889  p.  257,  §4. 

The  statutory  rule  has  been  applied  in  favor  of  the  holder 
of  a  mortgage  junior  to  the  mechanic's  lien,  where  the  mort- 
gagee was  not  made  a  party  to  the  foreclosure  of  the  lien. 
Deming-Colhorn  Lumber  Co,  v.  Union,  etc.,  Loan  Assn, 
(1898),  151  Ind.  463;  Stocrmer  v.  People's  Sav,  Bank,  etc, 
(1899),  152  Ind.  104;  Union  Nat.,  etc..  Loan  Assn,  v.  Eel- 
berg  (1899),  152  Ind.  139. 

But  in  none  of  these  cases  had  the  property  passed  into  the 

hands  of  a  receiver  and  been  sold  by  order  of  the  court 

made  within  the  year  allowed  to  begin  foreclosure  of 

1.  the  mechanic's  lien,  as  in  this  case.  And,  in  this 
case,  all  liens  on  the  property  were  by  order  of  court 
transferred  from  the  property  to  the  fund  derived  from  the 
sale.  An  application  for  leave  to  foreclose  the  lien,  or  other 
action  on  the  part  of  appellants,  could  not  have  changed 
the  status  of  the  lien,  unless  we  are  compelled  literally  to 


NOVEMBER  TERM,  1910.  443 

Randall  v.  Wagner  Glass  Co. — 47  Ind.  App.  439. 

follow  the  statute,  notwithstanding  the  proceedings  in  the 
receivership.  Our  courts  have  adopted  the  equitable  rule 
in  preserving,  managing  and  selling  the  property,  in  adjust- 
ing the  amount  and  priority  of  claims,  and  in  the  disburse- 
ment  of  funds.  It  would  be  unreasonable  and  out  of  line 
with  our  procedure  to  have  the  case  in  part  governed  by 
equitable  principles  and  in  part  by  statutory  rules  of  law. 
We  find  no  reason  for  making  an  exception  to  the  equitable 
rules  governing  receiverships,  when  considering  appellant's 
intervening  petition  which  was  filed  in  ample  time  to  com- 
ply with  the  orders  of  the  court. 

While  the  precise  question  before  us  has  not  been  decided, 
our  Supreme  Court,  in  passing  upon  other  questions,  has  in- 
dicated a  decision.  In  the  case  of  Mueller  v.  Stinesville,  etc., 
Stogie  Co,,  supra,  the  court  said  on  page  234 :  *  *  The  court, 
having  sequestered  the  common  insolvent  debtor's  property 
for  distribution  among  the  creditors,  must  proceed  in  such 
a  way  as  will  preserve  the  priorities  and  equities,  as  they 
existed  when  the  receiver  was  appointed." 

In  the  case  of  American  Trust,  etc.,  Bank  v.  McGettigan, 
supra,  it  is  said  on  page  587:  **The  court  receives  such 
property  impressed  with  all  existing  rights  and  equities  of 
creditors,  and  the  relative  rank  of  claims,  and  the  standing 
of  liens  remains  unaffected  by  a  receivership.  Every  legal 
and  equitable  lien  upon  the  property  of  the  corporation  is 
preserved,  with  the  power  of  enforcing  it.'' 

The  United  States  circuit  court  of  appeals,  in  the  case  of 
Commonwealth  Roofing  Co.  v.  North  American  Trust  Co. 
(1905),  135  Fed.  984,  68  C.  C.  A.  418,  held  that  the  right 
to  a  mechanic's  lien  was  not  lost  by  failure  to  proceed  ac- 
cording to  and  within  the  time  fixed  by  the  statute.  The 
statute  under  consideration  provided  for  mechanics'  liens 
**which  shall  continue  for  ninety  days  after  the  services  are 
performed  or  the  materials  are  furnished,  and  that  such  lien 
may  be  secured  by  attachment  of  the  property  upon  which 
it  exists  at  any  time  while  the  lien  continues."     The  lien 
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holder,  four  months  after  the  appointment  of  the  receiver, 
by  leave  of  court,  attached  the  property,  and  the  court  held 
that  the  application  was  seasonable  and  sustained  the  lien. 
The  court  said  on  page  987 :    * '  The  result  of  it  all  is  that, 
when  the  order  appointing  the  receiver  was  entered,  the  roof- 
ing company  had  complete  liens,  though  they  might  after- 
wards be  lost  by  a  failure  to  comply  with  the  statute."  The 
court  also  said:    '*We  have  already  said  there  were  exist- 
ing, complete  liens  on  April  20,  1903,  when  the  receiver  was 
appointed.     As  we  have  further  said,  whatever  may  have 
been  the  extent  of  the  authority  given  the  receiver,  it  ex- 
pressly covered  the  property  against  which  these  liens  are 
claimed;  and  therefore,  from  the  time  of  his  appointment, 
any  attempt  to  proceed  against  that  property  for  their  effec- 
tual enforcement  would  have  been  invalid,  and  a  contempt 
of  the  circuit  court,  imless  with  the  consent  of  that  court 
Moreover,  even  if  that  court  had,  within  the  statutory  ninety 
days,  given  leave  to  proceed  by  a  suit  at  common  law,  as 
provided  by  statute,  it  would  have  held  its  hand  on  the  judg- 
ment thus  obtained,  and  have  permitted  the  liquidation  of  it 
only  in  such  manner  as  it  might  itself  direct  when  the  judg- 
ment was  obtained.     •     •     •     *The  appointment  of  a  re- 
ceiver does  not  devest  the  property  of  prior  existing  lieJis, 
but  affects  them  only  in  the  manner  and  time  of  their  en- 
forcement.'    *  While  the  property  is  in  the  possession  of  the 
receiver  the  right  to  enforce  the  lien  is  suspended;  because 
the  property  is  in  the  custody  and  control  of  the  court.' 
Beach,  Receivers  (2d  ed.)  p.  194.    •    •    •    *A  receiver  is 
appointed   upon  a  principle  of  justice  for  the  benefit  of  all 
concerned.    Every  kind  of  property  of  such  a  nature  that, 
if  legal,  it  might  be  taken  in  execution,  may,  if  equitable, 
be  put  in  his  possession.    Hence  the  appointment  has  been 
said  to  be  an  equitable  execution.'     [Davis  v.  Chray  (1872), 
16  Wall.  203,  21  L.  Ed.  447.]     •    •    •    It  is  also  to  be  ob- 
served that,  while  it  follows  from  what  we  have  said  that 
the  action  of  the  chancellor  in  regard  to  rights  existing  at 
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the  time  a  receiver  is  appointed,  including  statutory  liens, 
is  not  positively  restricted  by  any  specific  provisions  of  the 
common  law  or  the  statutes  with  reference  to  methods  and 
times  of  procedure,  yet  in  this  as  in  all  other  matters  he 
must  regard  the  rules  of  laches  peculiar  to  equity." 

The  case  just  quoted  from  is  directly  in  point  and  de- 
cisive of  the  question.  See,  also,  American  Loan,  etc.,  Co. 
v.  Central  Vt,  R.  Co,  (1898),  86  Fed.  390;  Eck  &  Schrivener 
V.  Warner  (1901),  25  Tex.  Civ.  App.  338,  60  S.  W.  799; 
McAnally  v.  Glidden  (1902),  30  Ind.  App.  22;  27  Cyc.  219; 
Ellis  V.  Vernon  Ice,  etc.,  Co.  (1893),  86  Tex.  109,  23  S.  W. 
858;  Thompson  v.  McCleary  (1893),  159  Pa.  St.  189,  28  Atl. 
254;  WaUing  v.  Miller  (1888),  108  N.  Y.  173,  15  N.  E.  65, 
2  Am.  St.  400;  Emigrant,  etc.,  8av.  Bank  v.  Goldman 
(1878),  75  N.  Y.  127. 

Prom  these  authorities  we  conclude  that  appellants'  hav- 
ing presented  their  claim  in  conformity  with  the  order  of  the 
court  in  the  receivership,  further  compliance  with  the  stat- 
ute was  unnecessary,  and  they  were  entitled  to  have  their 
lien  determined  as  of  the  date  of  the  appointment  of  the  re- 
ceiver.   27  Cyc.  219. 

The  receivership  being  in  the  nature  of  *'an  equitable 
execution,"  and  the  court  having  absolute  control  of  the 
property  and  full  power  to  adjust  claims,  determine  prior- 
ities, order  sale  and  fix  the  distribution  of  funds,  the  whole 
ease  is  drawn  into  equity.  A  party  need  not  litigate  his 
claim  in  another  suit,  and  where  he  does  not  ask  for  leave 
so  to  do,  but  submits  his  claim  to  the  court  having  control 
of  the  receivership,  in  full  compliance  with  its  orders,  no 
good  reason  can  be  found  for  making  an  exception  to  the 
equitable  procedure  in  the  receivership  by  invoking  the  lim- 
itations of  the  statute. 

An  examination  of  the  testimony  shows  that  there  was 

evidence  tending  to  show  that  the  material  was  fur- 

5.    nished  in  pursuance  of  a  contract,  and  delivered  in 

instalments  from  time  to  time,  as  called  for,  and  used 
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in  the  structures,  as  alleged  by  appellants.  The  evidence 
brings  the  case,  on  this  point,  within  the  rules  declared  in 
Premier  Steel  Co.  v.  McElwaine-Richards  Co.  (1896),  144 
Ind.  614.  The  facts  are  so  similar  to  those  of  the  case  at  bar 
that  we  regard  that  case  as  controlling  here,  and  further 
discussion  is  unnecessary. 

For  error  of  the  court  in  denying  appellants'  right  to 
a  lien,  the  judgment  is  reversed,  with  instructions  to  the 
lower  court  to  sustain  appellants'  motion  for  a  new  trial  and 
for  further  proceedings  in  conformity  with  this  opinion. 


Lupton,  Executor,  v.  Coffel. 

[No.  C.941.    Filed  April  18,  1911.] 

1.  Wills. —  Legacies. —  Actions  for. —  Complaint. —  Essentials. —  A 
complaint  against  an  executor  for  tlie  allowance  of  a  legacy  need 
not  allege  that  there  are  funds  from  which  such  legacy  may  be 
paid,  or  that  the  debts  of  the  testatrix  are  all  paid.    p.  448. 

2.  New  Trial. — Grounds  for. — Rulings  on  Pleadings. — Ordinarily, 
rulings  in  the  making  up  of  the  Issues  In  a  case  do  not  constitute 
grounds  for  a  new  trial,    p.  449. 

3.  New  Tbial. — Grounds. — Refusing  to  Strike  Out  Complaint. — 
Failure  to  Answer  Questions  on  Examination  Before  Trial. — 
The  refusal  of  the  trial  court  to  strike  out  the  plaintifTs  com- 
plaint for  the  reason  that  plaintiff  refused  to  answer  certain 
qtiestlons  on  his  examination  before  a  notary  public,  prior  to  the 
trial,  is  not  a  ground  for  a  new  trial.  Trippe  v.  Carr,  80  Ind.  371, 
distinguished,    p.  449. 

4.  Discovery. — Examination  of  Party. — Powers  and  Duties  of 
Notaries. — Contempt. — Where,  on  the  filing  of  the  complaint,  de- 
fendant requires  the  plaintiff  to  be  examined  l)efore  a  notary 
public,  the  notary  has  no  power  to  comi)el  the  plaintiff  to  answer 
questions,  his  duty  requiring  hlra  to  report  such  refusal  to  the 
circuit  or  superior  court,  or  a  Judge  thereof,  and  after  an  order 
has  been  made  by  such  court  or  judge  requiring  plaintiff  to 
answer,  his  refusal  may  subject  him  to  a  proceeding  for  contempt, 
or  his  complaint  may  be  stricken  out.    p.  451. 

6.  Wills. — Legacies. — Evidence. — Evidence  of  a  will  bequeathing 
to  claimant  *'the  sum  of  $600,"  sustains  a  Judgment  in  his  favor 
for  such  sum.    p.  452. 

6.  New  Trial. — Excessive  Recovery. — Wills. — Bequests. — ^That  the 
amount  of  recovery  is  excessive,  is  not  a  ground  for  a  new  trial 
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In  an  action  by  a  legatee  to  recover  a  legacy,  such  action  not 
being  "upon  a  contract  or  for  the  injury  or  detention  of  prop- 
Mty"  (§585  Burns  1908,  §559  R.  S.  1881).  p.  452. 
7.  Interest. — Wills. — Legacies. — Where  a  legacy  is  withheld,  a 
judgment  in  an  action  therefor  should  include  interest  thereon 
after  one  year  from  the  death  of  the  testatrix,    p.  452. 

Prom  Randolph  Circuit  Court;  J.  W.  Macy,  Judge. 

Action  by  Hal  H.  Coffel  against  Ambrose  G.  Lupton,  as 
executor  of  the  last  will  of  Eliza  Lupton,  deceased.  Prom 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Jay  A.  Hindman,  for  appellant. 
David  T.  Taylor,  for  appellee. 

HoTTEL,  J. — This  is  an  action  by  appellee  against  appel- 
lant, as  executor  of  the  last  will  of  Eliza  Lupton,  deceased. 
By  the  terms  of  said  will,  appellee  was  bequeathed  the  sum 
of  $600.    Appellant  refused  to  pay  said  legacy,  and  there- 
after, during  the  pendency  of  the  settlement  of  said  estate, 
appellee  filed  his  claim  for  such  legacy.    Appellant  refused 
to  allow  or  disallow  said  claim  or  any  part  thereof,  and 
within  the  time  allowed  by  the  provisions  of  the  statute,  the 
clerk  of  the  Jay  Circuit  Court,  wherein  said  estate  was  pend- 
ing, duly  transferred  and  entered  the  cause  upon  the  court 
docket  for  trial.     Upon  appellant's  application,  the  cause 
was  venued   to   the   Kandolph    Circuit    Court,   where   an 
amended  complaint  was  filed,  whereupon,  and  before  any 
answer  was  filed,  appellant  filed  a  verified  motion  to  strike 
it  out,  on  the  grounds  that  appellant  had  notified  appellee 
to  appear  at  a  time  and  place  fixed,  and  submit  to  an  ex- 
amination, under  oath,  concerning  the  matters  contained  in 
the  pleading  in  said  cause ;  that  at  the  time  and  place  fixed 
both  appellee  and  appellant,  in  person  and  by  their  re- 
spective attorneys,  appeared,  and  appellant,  by  his  attorney, 
proceeded  to  examine  appellee  *'in  relation  to  his  indebted- 
ness to  said  estate,     •     •     •    the  averments  contained  in 
the  statement  of  his  claim,    •    •    •  and    •    •    •    certain 
matters  of  set-off  and  deduction  to  which  said  estate  is  en- 
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titled/'  Tlie  motion  then  sets  out  the  examination  of  ap- 
pellee, which  discloses  that  appellee,  on  advice  of  counsel, 
refused  to  answer  certain  questions  propounded  to  him.  The 
court  overruled  the  motion  to  strike  out  the  complaint,  to 
which  appellant  excepted,  and  then  filed  a  demurrer  which 
was  also  overruled.  An  answer  of  set-off  was  filed  and  a 
general  denial  thereto,  and  upon  the  issues  thus  formed 
there  was  a  trial  by  the  court  with  a  finding  and  judgment 
allowing  appellee's  claim  in  the  sum  of  $653.50,  from  which 
judgment  this  appeal  was  taken. 

The  assigned  errors  presented  are  as  follows:     (1)     The 
overruling  of  appellant's  demurrer  to  the  amended  com- 
plaint, and  (2)  the  error  in  overruling  appellant's 

1.  motion  for  a  new  trial.  The  objections  urged  to  the 
complaint  are  as  follows :  (1 )  That  it  *  *  fails  to  show 
that  there  was  any  fund  out  of  which  the  legacy  sued  for 
could  be  paid,"  and  (2)  that  it  **doe8  not  show  that  the 
debts  of  the  testatrix  were  all  paid  when  the  action  was 
brought."  To  support  this  contention,  appellant  cites  the 
cases  of  Coulter  v.  Bradley  (1903),  30  Ind.  App.  421,  and 
noUand  v.  Holland  (1892),  131  Ind.  196.  See,  also,  §2901 
Bums  1908,  subd.  8,  §2378  R.  S.  1881. 

Section  2901,  supra,  and  the  case  of  Holland  v.  Holland, 
supra,  are  authority  upon  the  subject  of  the  payment  of  a 
legacy,  but  not  upon  its  allowance,  and  the  case  of  Coulter  v. 
Bradley,  supra,  in  so  far  as  it  is  an  authority  in  the  case  at 
bar,  was  disapproved  by  the  Supreme  Court  in  the  case  of 
Coidter  v.  Bradley  (1904),  163  Ind.  311. 

In  the  case  of  FicJde  v.  Snepp  (1884),  97  Ind.  289,  at  p. 
293,  49  Am.  Rep.  449,  the  Supreme  Court,  in  discussing  the 
question  here  involved,  said:  **A11  that  a  complaint  need  do 
is  to  state  facts  showing  a  right  to  an  allowance ;  it  need  not 
anticipate  defenses,  nor  show  the  existence  of  assets.  •  •  * 
We  do  not  find  any  case  warranting  the  conclusion  that  a 
legatee  is  bound  to  aver  that  the  administrator  has  assets,  or 
that  he  is  in  all  cases  bound  to  wait  until  the  estate  is  finally 
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settled  and  the  administrator  discharged  before  he  can  have 
the  amount  of  the  legacy  established  by  an  order  of  allow- 
ance, and  we  are  satisfied  that  there  is  no  reason  for  such  a 
conclusion.'*  The  language  just  quoted  is  quoted  with  ap- 
proval in  the  case  of  Coulter  v.  Bradley  (1904) ,  163  Ind.  311. 
Under  these  cases,  it  seems  clear  that  the  complaint  is  not 
rendered^ insuflficient  because  of  the  omission  of  the  allega- 
tions which  appellant  insists  it  should  have  contained. 

The  first  ground  of  the  motion  for  a  new  trial  relied  upon 
by  appellant,  is  that  **the  court  erred  in  overruling  de- 
fendant's motion  to  strike  out  plaintiff's  complaint." 

2.  Appellee  insists  that  this  ruling  of  the  court  is  not 
ground  for  a  new  trial,  and  is  not,  therefore,  pre- 
sented by  the  error  assigned  in  overruling  a  motion  for  a 
new  trial.  As  a  general  rule,  any  ruling  of  the  court,  made 
in  making  up  the  issues,  or  with  reference  to  filing  or  strik- 
ing out  pleadings,  is  not  cause  for  a  new  trial.  Milliken  v. 
Ham  (1871),  36  Ind.  166;  Brackett  v.  Brackett  (1899),  23 
Ind.  App.  530;  Fireman's  Fund  Ins,  Co.  v.  Finkelstein 
(1905),  164  Ind.  376;  Standard  Oil  Co,  v.  Bowker  (1895), 
141  Ind.  12;  Leiter  v.  Jackson  (1893),  8  Ind.  App.  98;  Be- 
menty.  May  (1893),  135  Ind.  664,  675;  Sim  v.  Hurst  (1873), 
44  Ind.  579;  Fleming  v.  Dorst  (1862),  18  Ind.  493;  Shafer 
V.  Bronenherg  (1873),  42  Ind.  89. 

Counsel  for  appellant  insists  that  the  case  of  Trippe  v. 

Carr  (1881),  80  Ind.  371,  supports  his  contention  that  this 

question  is  properly  presented  by  a  motion  for  a  new 

3.  trial.     In  that  case  the  question  was,  as  we  view  it, 
very   different   from  the  one  here  presented.     The 

ground  for  a  motion  for  a  new  trial  here,  is  simply  that  the 
court  erred  in  overruling  appellant's  motion  to  strike  out 
the  amended  complaint,  while  in  the  case  of  Trippe  v.  Carr, 
supra,  the  ground  for  a  motion  for  a  new  trial  was  as  fol- 
lows: **  (2).  Error  of  law  at  the  trial,  excepted  to  at  the 
time,  to  wit,  in  striking  out  the  second  paragraph  of  the 
Vol.  47—29 
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plaintiff's  reply,  and  in  refusing  to  give  judgment  against 
Henry  H.  Walker  and  Patrick  Huncheon,  and  to  strike  out 
their  answers,  on  account  of  the  failure  of  said  defendants 
to  appear  in  obedience  to  the  subpoena  served  on  each  of 
them,  to  appear  as  witnesses  in  behalf  of  said  plaintiff." 

When  the  case  of  Trippe  v.  Carr,  supra,  was  decided,  the 
statute  providing  for  the  examination  of  parties  was  differ- 
ent from  the  present  statute,  and  did  not  contain  the  provi- 
hioji  that  the  present  statute  contains,  which  limits  the  ad- 
verse party  in  his  examination  of  the  other  party,  the  Umi- 
tation  being,  **  concerning  any  matter  stated  in  the  plead- 
ing." In  that  case  the  party  was  subpoenaed  as  a  witness 
to  testify  upon  the  trial  of  the  cause,  and  failing  to  appear 
and  so  testify,  the  court  was  clearly  right  in  holding  that 
the  error  was  properly  presented  as  a  reason  for  a  new  trial, 
because  the  error  complained  of  related  to  the  trial  itself, 
and  was  connected  with  and  was  a  part  of  the  proceedings  of 
the  trial,  and  fell  within  matters  contemplated  by  a  motion 
for  a  new  trial.  In  this  case,  however,  appellee  was  notified 
by  appellant  before  the  issues  were  made,  and  before  any 
pleading,  other  than  the  original  claim,  was  filed,  to  appear 
before  an  officer  at  a  time  and  place  fixed  by  the  adverse 
party,  to  be  examined,  the  purpose  evidently  being  to  get 
the  benefit  of  the  evidence  before  the  trial,  and  to  get  what- 
ever benefit  might  result  therefrom  in  making  up  the  issues. 
Failing  to  get  the  answers  to  certain  questions  propounded, 
appellant  sought  to  strike  out  the  amended  complaint. 
The  effect  upon  the  trial  of  a  cause,  of  striking  out,  or  re- 
fusing to  strike  out,  a  pleading,  in  advance  of  the  trial,  is 
the  same,  whatever  may  be  the  ground  therefor,  the  effect 
always  being,  depending  upon  the  ruling,  either  to  permit 
or  to  prevent  the  introduction  of  evidence  upon  the  issues 
tendered  by  such  pleading.  This  being  true,  we  can  see  no 
reason  why  the  ruling  on  the  motion  to  strike  out  in  this 
case,  being  in  advance  of  the  trial  and  not  growing  out  of 
any  proceedings  or  requirements  connected  therewith,  should 
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constitute  an  exception  to  the  general  rule  stated;  but  it 
seems  to  us  clear  that  this  ruling  was  one  made  in  making 
up  the  issues,  and  affected  the  pleadings,  and  therefore  falls 
within  said  general  rule  laid  down  in  the  cases  cited,  which 
hold  that  such  rulings  are  not  causes  for  a  new  trial.  This 
view  is  supported  by  the  following  cases :  Chaffin  v.  Brown- 
field  (1882),  88  Ind.  305;  Bish  v.  Beatty  (1883),  111  Ind. 
403  ;Caies  v.  Thayer  (1884),  93  Ind.  156;McSwane  v.  Fore- 
man (1906),  167  Ind.  171.  In  each  of  these  cases  (the 
latter  being  a  case  where  the  party  failed  to  answer 
interrogatories)  the  question  was  presented  by  an  in- 
dependent assignment  of  error,  and  not  as  ground  for  a  new 
trial. 

But  there  is  another  reason  why  no  available  error  was 

committed  by  the  court  in  overruling  this  motion.     There 

was  no  pleading  on  file  in  the  cause  at  or  before  the 

4.  time  of  said  examination  of  appellee,  except  his  claim. 
The  examination  was  before  the  trial,  and  was  taken 
before  a  notary  public.  In  such  cases  the  practice  which 
obtains  in  the  taking  of  depositions  of  other  witnesses  is 
applicable.  It  is  not  within  the  power  of  the  notary  to  com- 
pel the  witness  to  answer  the  questions  propounded,  but  in 
case  such  witness  refuses  to  testify,  it  becomes  the  duty  of 
the  notary,  under  the  law,  to  report  such  fact  **to  any  cir- 
cuit or  superior  court  of  the  county,  or  the  judge  thereof, 
and  such  court  or  judge  shall  order  such  witness  to  attend 
and  testify,''  etc.    §442  Bums  1908,  §426  R.  S.  1881. 

The  notary  before  whom  this  examination  was  had  made 
no  such  report  to  the  court.  Whether  appellee  was  in  con- 
tempt was  a  question  to  be  determined  by  the  court,  and  it 
could  not  be  said  that  appellee  was  guilty  of  such  contempt 
until  appellant  procured  an  order  from  the  court  requiring 
him  to  ans^'er  at  a  time  and  place  fixed  by  the  court,  and 
then,  on  refusal  to  answer,  he  might  be  in  contempt  and  his 
complaint  might  be  stricken  out,  but  not  before.  The  case 
of  Citizens  Nat,  Bank  v.  Alexander  (1905),  34  Ind.  App. 


452  APPELLATE  COURT  OP  INDIANA, 

— ^ 1 1 |-     r -  r  Ml 

Lupton  r.  Coffel — 47  Ind.  App.  446. 

596,  is  decisive  of  this  question.    To  the  same  effect  are  the 
cases  of  Chaffin  v.  Broumfield,  supra,  and  Bish  v.  Beatty, 
supra. 

5.  The  second  ground  for  a  new  trial  relates  to  the 
sufficiency  of  the  evidence.    The  will  was  introduced 

in  evidence,  and  item  six  provided  as  follows : 

**I  give  and  bequeath  to  my  nephew  Hal  H.  Coffel  the 
sum  of  $600.'' 

The  court  was  entirely  justified  by  the  evidence  in  finding 
against  appellant  on  his  plea  in  set-oflf.  The  evidence  was 
sufficient  to  sustain  the  finding  of  the  court. 

The  only  remaining  ground  for  a  new  trial  discussed  by 

appellant  is  the  fifth,  which  is  '*that  the  assessment  of  the 

amount  of  recovery  is  erroneous,  in  that  it  is  too 

6.  large."    We  do  not  think  this  a  proper  ground  for  a 
new  trial  in  this  kind  of  a  case.    It  could  only  fall 

under  subdivision  five  of  §585  Bums  1908,  §559  R.  S.  1881, 
which  provides  for  a  new  trial  ''where  the  action  is  upon 
a  contract  or  for  the  injury  or  detention  of  property,"  and 
it  cannot  be  said  that  the  action  in  this  case  is  either  ''upon 
contract  or  for  the  injury  or  detention  of  property."  But 
under  the  proof,  we  could  not  say  that  the  amount  of  the 
allowance  was  excessive.  As  before  stated,  the  proof  war- 
ranted the  court  in  finding  against  appellant  on  his  set-off, 
so  that  the  only  ground  for  holding  the  amount  of  the  judg- 
ment excessive  would  be  because  of  an  item  of  interest  in- 
cluded therein.     The  court  allowed  interest  on  the 

7.  legacy  from  one  year  after  the  death  of  the  testatm 
to  the  date  of  the  allowance.    The  decisions  justify 

this  allowance. 

In  the  case  of  Case  v.  Case  (1875),  51  Ind.  277,  the  Su- 
preme Court  said:  **It  may  be  conceded  to  be  the  general 
rule,  that  where  a  general  legacy  is  given,  no  time  of  pay- 
ment being  specified,  it  will  draw  interest  only  after  the  ex- 
piration of  a  year  from  the  death  of  the  testator.*'  To  the 
same  effect  are  the  following  cases :  State,  ex  rel.,  v.  Cross- 
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ley  (1879),  69  Ind.  203,  211;  Clark  v.  Eelm  (1891),  130 
Ind.  117, 119, 14  L.  R.  A.  716;  Brown  v.  Bemhamer  (1902), 
159  Ind.  538. 

No  error  was  committed  by  overruling  the  motion  for  a 
new  trial.    Judgment  affirmed. 


Cook,  Treasurer,  et  al.  v.  Miller. 

[No.  6,908.    Filed  April  IS,  1011.] 

1.  Appeal. — Harmless  Error. — Ruling  on  Paragraph, — Judgment 
Upon  Another. — Where  the  Judgment  rests  upou  a  certain  para- 
graph of  complaint,  erroneous  rulings  on  others  are  harmless, 
p.  455. 

2.  Deeds. — Legal  and  Equitable  Titles. — Husband  and  Wife. — Con- 
sideration.— Where  a  wife  furnished  the  consideration  for  the 
purchase  of  land  but  the  husband  wrongfully  took  the  title  in  his 
own  name,  instead  of  hers,  the  wife  remaining  in  ignorance 
thereof,  she  is  the  equitable  owner  of  the  land.    p.  457. 

3.  Election. — Remedies. — Quieting  Title. — Recovery  of  Considcrar 
iion  of  Deed. — ^Where  a  wife  furnishes  the  consideration  for  the 
purchase  of  land,  but  the  husband  wrongfully  takes  the  title  in 
his  own  name,  instead  of  hers,  she  may  elect  either  to  quiet  her 
title,  or  to  recover  from  him  the  amount  paid.    p.  457. 

4.  Equity. — Maxims. — Considering  as  Done  What  Should  Be 
Done. — Husband  and  Wife. — Equity  will  consider  as  done  that 
which  should  be  done,  and  protect  the  wife  from  the  violation  of 
a  fiduciary  duty  on  the  part  of  the  husband,    p.  457. 

5.  Election. — Remedies. — Filing  Claim. — Where  a  wife  elected  to 
assert  a  claim  for  money  advanced  to  her  husband  for  the  pur- 
chase of  land  for  her,  the  title  to  which  he  took  in  his  own 
name,  she  thereby  abandons  any  claim  to  the  land.    p.  458. 

Vt.  Taxation. — Money  Demands. — Equitable  Title  to  Land. — 
Where  a  wife  advanced  the  purchase  money  for  lands  purchased 
for  her,  but  the  husband,  without  her  knowledge,  took  the  legal 
title  to  such  lands  in  his  own  name,  she  is  not  liable  for  taxes 
on  the  sum  so  advanced,  where  the  taxes  on  the  lands  were  paid, 
she  being  the  equitable  owner  thereof,    p.  458. 

From  Tipton  Circuit  Court;  James  F.  Elliott,  Judge. 

Suit  by  Mary  I.  Miller  against  Luton  L.  Coot,  as  treas- 
urer of  Tipton  county,  and  another.  From  a  decree  for 
plaintiff,  defendants  appeal.    Affirmed, 
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Gifford  &  Gifford,  for  appellants. 

Edward  Daniels  and  Cassiiis  C,  Hadley,  for  appellee. 

Myers,  C.  J. — This  was  a  suit  by  appellee,  against  ap- 
pellants as  treasurer  and  auditor,  respectively,  of  Tipton 
county,  to  enjoin  the  collection  of  alleged  taxes.  From  a 
judgment  in  favor  of  appellee,  perpetually  enjoining  appel- 
lants and  their  successors  in  office  from  collecting  from,  ap- 
pellee any  of  the  taxes  mentioned  in  the  complaint,  appel- 
lants appeal,  and  separately  assign  error  of  the  court  in 
overruling  their  separate  demurrer,  for  want  of  facts,  to 
each  paragraph  of  the  complaint,  and  error  of  the  court  in 
its  contusions  of  law.  Other  errors  are  assigned,  but  no 
point  is  made  on  them. 

At  the  time  of  filing  the  complaint,  which  was  in  two  para- 
graphs, Thomas  W.  Longfellow  was  auditor  of  Tipton 
county,  and  was  later  succeeded  by  appellant,  J.  Frank  Bar- 
low, and  in  the  court  below  Barlow  was  substituted  for 
Longfellow.  Appellant  Cook  was  treasurer  of  Tipton 
county. 

The  first  paragraph  of  the  complaint  proceeded  upon  the 
theory  that  the  officers  had  failed  to  do  the  things  required 
by  the  statute  precedent  to  the  sale  of  appellee's  property 
for  the  payment  of  the  alleged  taxes. 

The  theory  of  the  second  paragraph  was  that  the  alleged 
taxes  were  illegal  and  void ;  that  appellee  had  paid  all  taxes 
due  from  her  on  account  of  any  property  owned  by  her  dur- 
ing the  years  for  which  said  taxes  were  alleged  to  be  due. 

The  record  discloses  that  the  judgment  rests  upon   the 

second  paragraph  of  the  complaint,  therefore  the  ruling  on 

the  demurrer  to  the  first  paragraph,   even   if    er- 

1.    roneous,  was  harmless,  and  no  further  attention  need 

be  given  to  the  error  assigned  upon  the  overruling  of 

the  demurrer  to  that  paragraph.    Rohrof  v.  Srhnlfe  (1900), 

154  Ind.  183;  Vandalia  R.  Co.  v.  McAninch  (1909),  43  Ind. 

App.  221. 
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The  court  made  a  special  finding  of  facts,  and  stated  con- 
elusions  of  law  thereon.  Exceptions  to  the  conclusions  of 
law,  and  the  assignment  that  the  court  erred  in  its  conclu- 
sions of  law,  present  all  the  questions  necessary  for  us  to 
consider  in  determining  the  rights  of  the  parties  to  this  ap- 
peal 

Prom  the  special  findings,  it  appears  that  for  many  years 
prior  to  September  6,  1884,  appellee  and  Charles  Miller 
were  husband  and  wife;  that  said  marital  relations  con- 

« 

tinned  until  the  death  of  the  husband,  October  27,  1900 ;  that 
during  the  years  1872,  1878,  1882,  1883  and  1884,  appellee 
inherited  certain  amounts  of  money  aggregating  $2,919.40, 
which  she  turned  over  to  her  said  husband,  who  received 
and  used  such  money  until  September  6,  1884,  when  by 
agreement  between  appellee  and  her  said  husband  said 
money  was  used  in  the  purchase  of  certain  real  estate  for 
appellee,  and  said  husband  was  discharged  from  further 
liabiUty  on  account  of  said  money  so  received  by  him ;  that 
the  deed  for  said  real  estate  was  to  be  made  to  appellee ;  that 
in  addition  to  the  cash  payment  said  real  estate  was  sub- 
ject to  two  mortgages,  one  for  $1,200  and  the  other  for 
$1,000;  that  in  1885  appellee  inherited  a  further  sum  of 
$960,  and,  believing  that  she  was  the  owner  of  said  real  es- 
tate in  fee  simple,  applied  said  money  on  said  mortgage  in- 
debtedness ;  that  the  paper  title  to  said  real  estate,  without 
the  knowledge  or  consent  of  appellee,  was  taken  by  her  hus- 
band, who  received  the  deed  and  kept  it  locked  up  among 
his  private  papers,  and  not  until  a  few  days  prior  to  his 
death  did  appellee  have  any  knowledge  of  its  contents,  or 
that  it  did  not  show  the  legal  title  in  her  name ;  that  ap- 
pellee, relying  upon  her  said  husband  to  have  said  deed  made 
to  her,  and  believing  it  had  been  so  executed,  at  no  time 
prior  to  his  death  made  or  claimed  any  liability  against  him 
on  account  of  said  sums  of  money ;  that  said  husband  dur- 
ing all  of  said  time  was  wholly  insolvent;  that  after  the 
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death  of  her  said  husband,  and  the  appointment  of  an  admin- 
istrator for  his  estate,  appellee,  on  June  15,  1901,  elected  to 
file  a  claim  against  her  said  husband's  estate  for  said  sums 
of  money  and  the  interest  thereon,  and  did  file  her  said 
claim,  which  was  by  the  Tipton  Circuit  Court  allowed,  and 
upon  the  sale  of  said  real  estate  by  said  administrator,  to 
pay  debts  of  the  decedent,  and  from  the  proceeds  of  said 
sale,  said  allowance  was  paid;  that  all  taxes  against  said 
real  estate  during  all  of  said  time,  including  the  year  1901, 
were  fully  paid ;  that  in  the  year  1905  the  auditor  of  Tipton 
county  placed  upon  the  tax  duplicate  of  said  county  taxes 
against  appellee  for  the  years  1885  to  1901,  both  inclusiTe, 
amounting  in  the  aggregate  to  $841.04,  and  at  the  time  of 
the  bringing  of  this  action  said  taxes  were  on  record  and  in 
the  hands  of  the  treasurer  of  said  county,  who  was  pro- 
ceeding to  collect  them  by  sale  of  appellee's  property;  that 
said  taxes  are  claimed  to  be  due  and  owing  for  the  years 
1885  to  1901,  both  inclusive,  and  upon  said  sums  of  money 
and  interest  thereon  had  by  said  appellee's  husband,  as 
hereinbefore  designated  and  described,  and  for  none  other 
whatever;  that  appellee,  during  the  years  aforesaid,  believ- 
ing that  she  was  the  owner  of  and  had  the  title  to  said  real 
estate,  never  listed  said  money  for  taxation,  nor  was  it 
ever  taxed,  nor  was  she  ever  called  upon  by  any  tax- 
ing officer,  or  any  one  whomsoever,  to  list  it,  nor  did  she 
pay  any  taxes  thereon  for  said  years;  that  the  money  so 
used  in  the  purchase  of  said  real  estate  is  the  same  money 
now  claimed  to  be  taxable  against  appellee,  and  said  offi- 
cers are  claiming  the  right  to  collect  taxes  thereon  for  the 
years  aforesaid. 

The  conclusions  of  law,  in  substance,  are  that  on  Septem- 
ber 6,  1884,  appellee  became  the  owner  of  said  real  estate, 
and  remained  the  owner  thereof  until  June  15,  1901;  that 
appellee  from  September  6,  1884,  to  June  15,  1901,  was  not 
liable  for  taxes  on  said  sums  of  money,  and  that  no  taxes 
for  said  years  are  due  and  owing  by  her;  that  she  is  en- 
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titled  to  a  permanent  restraining  order  against  appellants, 
restraining  them  and  each  of  them  from  collecting  said 
taxes  or  any  part  thereof.  The  judgment  follows  the  con- 
clusions of  law. 

Under  the  facts  found  in  this  case,  it  is  perfectly  clear  to 
us  that  appellee  was  the  equitable  owner  of  the  land  de- 
scribed in  the  findings,  and  that  her  husband  held 

2.  only  the  legal  title.     Mitchell  v.  Colglazier  (1886), 
106  Ind.  464;  Heberd  v.  Wines  (1886),  105  Ind.  237; 

RadcUff  V.  Radford  (1884),  96  Ind.  482;  Lord  v.  Bishop 
(1885),  101  Ind.  334. 

As  we  see  this  case,  prior  to  appellee's  election,  June  15, 

1901,  two  remedies  were  open  to  her.    The  selection  of  one 

and  pursuing  it  to  judgment  would  exclude  her  right 

3.  to  the  other.    She  might  quiet  her  title  to  the  land, 
or  have  repayment  of  the  money  used  in  paying  for 

the  land.  She  could  not  at  the  same  time  have  both  the 
land  and  a  claim  against  her  husband  for  the  money  which 
he  paid  for  it.  No  fact  is  found  showing  that  the  husband 
paid  any  part  of  the  purchase  price,  but  on  the  contrary, 
it  appears  that  at  the  time  the  land  was  purchased,  the  cash 
payment  was  money  belonging  to  appellee,  and  was  paid 
tinder  an  agreement  that  the  land  was  to  belong  to  her,  and 
that  she  was  to  have  the  deed  therefor.  It  appears  that 
without  her  knowledge  or  consent  the  deed  was  made  to  the 
husband.  From  the  fact  that  the  husband  took  charge  of 
the  deed  and  placed  it  with  his  private  papers  under  lock, 
it  would  appear  that  the  husband  violated  the  agreement 
regarding  the  legal  title. 

A  court  of  equity  will  regard  that  as  done  which 

4.  should  have  been  done,  and  protect  the  wife  from  the 
violation  of  a  fiduciary  duty  owing  by  the  husband  to 

her.    2  Pomeroy,  Eq.  Jurisp.  (2d  ed.)  §1049. 

Prom  September  6,  1884,  until  some  time  in  October,  1900, 
appellee  had  no  actual  knowledge  that  the  agreement  re- 
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garding  the  purchase  of  the  land  had  not  been  exe- 

5.  cuted.     When  it  became  time  for  appellee  to  act  if 
she  would  preserve  her  rights,  she  elected  to  assert 

a  claim  against  her  husband's  estate  for  the  money  she  had 
furnished  him.  She  thereby  abandoned  her  right  to  the 
land,  and  thereafter  her  claim  was  that  of  a  money  demand 
against  his  estate. 

In  1905  the  auditor  of  Tipton  county,  in  placing  upon 

the  tax  duplicate  the  supposed  indebtedness  of  the  husband 

to  the  wife,  as  omitted  personal  property  for  the 

6.  years  1885  to  1901,  both  inclusive,  and  in  extending 
the  taxes  thereon  against  appellee,  acted  upon  the 

theory  that  when  she  elected  to  claim  the  money  it  had  the 
effect  of  creating  an  indebtedness  in  her  favor  for  all  of 
those  years.    We  do  not  attribute  that  force  or  effect  to  such 
election,  for  during  the  years  taxes  are  sought  to  be  collected 
appellee's  money  was  in  the  land,  and  the  land  belonged  to 
her.    The  taxes  on  the  land  were  fully  paid.    It  therefore 
follows  that  no  taxes  remained  unpaid  on  the  property 
owned  by  appellee.    The  failure  to  carry  out  the  agreement 
regarding  the  legal  title  to  the  land  gave  appellee  the  option 
to  the  remedy  asserted  by  her  on  June  15,  1901.    At  that 
time,  having  abandoned  her  right  to  the  real  estate,  her  po- 
sition thereafter  was  that  of  one  having  an  equitable  claim, 
enforceable  only  in  a  court  of  equity.     It  was  a  demand 
thereafter  within  the  taxing  statute,  and  taxable.     It  was 
the  same  property  theretofore  held  in  the  form  of  land,  and 
thereafter  in  the  nature  of  a  chose  in  action.    No  statute  has 
been  pointed  out,  and  we  know  of  none,  which  authorized 
the  auditor's  action  in  this  matter.    In  the  absence  of  stat- 
utory warrant,  the  assessment  was  without  authority  of  law 
and  void.    State  Board,  etc,  v.  HoUiday  (1898),  150  Ind. 
216,  42  L.  R.  A.  826;  Hart  v.  Smith  (1902),  159  Ind.  182, 
58  L.  R.  A.  949,  95  Am.  St.  280.     The  conclusions  of  law 
are  well  supported  by  the  facts  found. 
Judgment  affirmed. 
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OVEBHOLSER  ET  AL.  V.  ClIFTON  ET  AL. 
[No.  6,038.    Filed  April  18,  1911.] 

1.  Mechanics*  Liens. — Contractors. — Subcontractors, — Prior  to 
1909  (Acts  1900  p.  295),  contractors  and  subcontractors  had  no 
right  to  a  mechanic's  lien  for  services  performed  or  materials 
famished,    p.  460. 

2.  CbuBTP. — Appellate. — Supreme  Court  Decisions. — The  decisions 
of  the  Supreme  Court  are  binding  upon  the  Appellate  Court 
p.  460. 

S.  Appeal. — AjgHrmance  in  Part. — Liens. — ^Where  a  personal  judg- 
ment is  correct,  but  a  decree  of  foreclosure  of  a  lieu  was  im- 
proper, the  judgment  may  be  affirmed  and  the  decree  of  fore- 
closure reversed,    p.  461. 

Prom  Howard  Circuit  Court;  L.  J.  Kirkpatrick,  Special 
Jndge. 

Suit  by  John  Clifton  and  others  against  Daniel  L.  Over- 
bolser  and  others.  From  a  judgment  and  decree  for  plain- 
tiffs, defendants  appeal.  Judgment  affirmed.  Decree  re- 
versed. 

Blacklidge,  Wolf  &  Barnes,  Oeorge  L.  Swain  and  Myers 
&  Tarlott,  for  appellants. 
Latorence  &  Rhodes,  for  appellees. 

Pelt,  J. — ^The  complaint,  the  notice  of  mechanic's  lien, 
and  the  finding  of  facts  by  the  trial  court  show  that  ap- 
pellees were  subcontractors,  and  appellant  Luther  0.  Mil- 
ler the  contractor,  in  the  construction  of  the  building  upon 
which  appellees  were  adjudged  to  have  and  hold  a  me- 
chanic's lien.  The  court  made  and  filed  a  special  finding  of 
facts  and  stated  conclusions  of  law  thereon  in  favor  of 
appellees,  for  personal  judgment  against  appellant  Miller, 
and  for  judgment  of  foreclosure  of  the  mechanic's  lien 
against  the  property  of  all  of  the  appellants.  A  separate 
motion  for  a  new  trial  was  filed  by  appellant  Miller,  and 
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also  by  the  other  appellants,  as  trustees  of  Broadway  Meth- 
odist Episcopal  Church  of  Logansport,  Indiana,  the  owners 
of  the  property. 

Appellant  Miller  has  assigned  as  error  each  conclusion  of 
law  stated  by  the  trial  court  and  the  overruling  of  his  mo- 
tion for  a  new  trial.  Joint  errors  are  assigned  by  the  trus- 
tees, and  they  have  presented  error  of  the  court  in  overrul- 
ing their  demurrer  to  the  complaint,  error  in  the  first  con- 
clusion of  law  and  in  overruling  their  motion  for  a  new  trial. 

The  evidence  is  not  before  us,  and  no  question  is  presented 
by  the  briefs  as  to  the  correctness  of  the  personal  judgment 
against  appellant  Miller. 

By  recent  decisions  of  the  Supreme  Court  it  has  been 

held  that  the  title  of  the  act,  under  which  our  mechanics' 

lien  laws  were  enacted,  by  virtue  of  which  appellees 

1.  assert  their  lien,  does  not  include  or  apply  to  the 
class  of  persons  known  as  contractors  or  subcontract- 
ors. The  reason  assigned  for  these  decisions  is  that  the  title 
of  the  act  includes  only  mechanics,  laborers  and  material- 
men, and  that  the  inclusion  in  the  statute  of  contractors  and 
subcontractors  renders  the  act  to  that  extent  in  violation  of 
article  4,  §19,  of  the  Constitution  of  this  State.  Indianapo- 
lis, etc.,  Traction  Co.  v.  Brennan  (1910),  174  Ind.  1;  Cleve- 
land, etc.,  R.  Co.  V.  DeFrees  (1909),  173  Ind.  717;  Fleming 
V.  Greener  (1909),  173  Ind.  260;  KorUy  v.  Loomis  (1909), 
172  Ind.  352. 

We  are  bound  by  these  decisions,  and  they  are  decisive 

of  the  questions  here  presented  relating  to  the  lien.   Under 

these  decisions  the  complaint  did  not  state  a  cause 

2.  of  action  against  said  trustees,  and  their  demurrer 
to  the  complaint  for  want  of  facts  should  have  been 

sustained. 

The  finding  of  facts  warrants  the  conclusion  of  law  that 
appellees  were  entitled  to  a  personal  judgment  against  ap- 
pellant Miller,  and  as  no  other  errors  are  presented  in  his 
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behalf  the  judgment  must  be  affirmed  as  to  the  per- 
3.    sonal  judgment  against  him;  but  the  judgment  for 
foreclosure  of  the  lien  was  erroneous  as  to  all  the 
appellants. 

Therefore,  the  personal  judgment  against  appellant  Mil- 
ler is  affirmed,  and  the  decree  foreclosing  the  mechanic's 
lien  is  reversed,  with  instructions  to  the  lower  court  to  sus- 
tain the  demurrer  of  appellant  trustees  to  the  complaint. 


Johnson  County  Savings  Bank  v.  Capito  et  al. 

[No.  7,160.    Filed  April  18,  1911.] 

1.  Bills  akd  Notes. — Drafts. — Acceptances. — Negotiability. — De- 
fenses.— Accepted  drafts  constitute  negotiable  paper;  and  If  the 
purchaser  thereof  is  a  bona  fide  holder,  he  takes  them  free  from 
all  equitable  defenses,    p.  463. 

2.  Buxs  AND  Notes. — Bona  Fide  Holders. — Burden  of  Proof. — 
Presumptions. — The  possession  and  production  of  negotiable  ac- 
cepted drafts  raises  the  presumption  that  they  were  purchased 
In  good  faith,  for  a  valuable  consideration,  in  the  usual  course  of 
business  and  without  notice  of  any  defense,    p.  463. 

3.  Bills  and  Notes. — Indorsees. — Bona  Fide  Holders. — Burden  of 
Proof. — The  burden  of  proving  that  an  indorsee  of  negotiable 
paper  is  not  a  bona  fide  holder  is  on  the  defendant,  except  where 
the  paper  is  shown  to  be  tainted  with  fraud  or  illegality,    p.  464. 

4.  BiLi^  AND  Notes. — Bona  Fide  Holder. — Instructions. — Evi- 
dence.— Evidence  that  the  acceptors  of  drafts  had  but  twenty-five 
dollars'  worth  of  property  when  the  drafts  were  accepted  does  not 
justify  the  giving  of  an  instruction  submitting  to  the  Jury  the 
question  whether  the  plaintiff  indorsee  was  a  hona  fide  holder  of 
such  drafts,    p.  464. 

5.  Bills  and  Notes. — Indorsees. — Good-Faith  Holders. — Burden  of 
Proof.— Instructions — An  instruction  in  an  action  by  an  in- 
dorsee of  accepted  drafts,  that  if  the  Jury  were  not  satisfied  that 
the  drafts  were  indorsed  to  the  plaintiff  In  good  faith  and  for 
value,  the  verdict  should  be  for  defendants,  is  incorrect,  the 
burden  of  proving  that  plaintiff  is  not  a  hona  fide  holder  being 
upon  defendants,    p.  466. 
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From  Floyd  Circuit  Court;  William  C,  Viz,  Judge. 

Action  by  the  Johnson  County  Savings  Bank  against 
Louise  Capito  and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Oeorge  11.  Hester,  for  appellant. 
C  L.  &  E.  E,  Jewett,  for  appellees. 

Lairy,  p.  J. — This  was  an  action  by  appellant  to  recover  on 
four  accepted  drafts,  dated  August  13,  1906.  The  drafts 
were  each  for  $30.80,  and  were  drawn  by  the  Providence 
Jewelry  Company,  and  accepted  by  the  Capitol  Millinery 
Company,  which  was  the  firm  name  under  which  appellees 
were  doing  business  as  partners.  These  acceptances  were 
indorsed  before  maturity  by  the  Providence  Jewelry  Com- 
pany to  0.  H.  Brainerd,  and  by  0.  H.  Brainerd  to  appellant. 

The  complaint  was  in  four  paragraphs,  each  paragraph 
being  based  upon  one  of  the  separate  drafts  described.  The 
defendants  answered  in  three  paragraphs.  The  first  para- 
graph alleged  that  plaintiff  was  not  the  real  party  in  inter- 
est, and  that  the  real  owner  of  the  acceptances  sued  on  was 
the  Providence  Jewelry  Company.  The  second  paragraph 
of  answer  averred,  in  substance,  that  the  bills  of  exchange 
sued  on  were  accepted  by  defendants  as  evidence  of  the  re- 
ceipt of  certain  jewelry  sold  and  delivered  by  the  Providence 
Jewelry  Company  to  defendants  upon  a  certain  provisional 
contract,  by  the  terms  of  which  said  jewelry  company  sold 
to  said  defendants  certain  articles  of  jewelry,  which  said 
defendants  were  to  endeavor  to  sell  at  retail;  that  it  was 
agreed,  at  the  time  said  contract  of  sale  was  made  and  said 
acceptances  executed,  that  said  deferidants  should  be  liable 
on  said  acceptances  only  for  the  amount  of  jewelry  actually 
sold  by  them  prior  to  the  maturity  of  the  first  acceptance, 
and  that  in  case  said  jewelry  did  not  sell  to  an  amount  suf- 
ficient to  pay  said  first  bill  of  exchange  at  its  maturity,  de- 
fendants might  return  the  unsold  portion  of  said  jewelry. 
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and  pay  for  the  portion  sold  in  full  settlement  of  said  bills 
of  exchange.  It  is  further  averred  that  the  sale  of  said 
jewelry  made  by  the  defendants  prior  to  the  maturity  of 
the  first  draft  amounted  to  only  $11.10,  and  that  no  more  of 
said  jewelry  could  be  sold  prior  to  said  time ;  that,  in  pur- 
suance of  said  agreement,  defendants  sent  to  said  Provi- 
dence Jewelry  Company  $11.10  in  cash,  and  returned  to 
them  the  portion  of  said  jewelry  remaining  unsold,  which 
jewelry  is  still  retained  by  said  Providence  Jewelry  Com- 
pany. The  answer  further  avers  that  the  indorsement  of 
said  bills  of  exchange  by  the  Providence  Jewelry  Com- 
pany to  plaintiff  was  made  solely  for  the  purpose  of  enabling 
plaintiff  to  collect  said  bills  of  exchange  as  agent  of  the 
Providence  Jewelry  Company,  and  that  plaintiff,  at  the 
time  of  the  indorsement  of  said  bills  of  exchange  to  it,  had 
full  knowledge  of  all  the  conditions  under  which  said  drafts 
were  accepted,  and  took  them  subject  to  all  of  said  condi- 
tions.   The  third  paragraph  was  an  answer  of  payment. 

There  was  a  reply  in  general  denial  to  each  of  these  para- 
graphs of  answer,  and  the  issues  of  fact  thus  formed  were 
submitted  to  a  jury  for  trial,  which  returned  a  verdict  in 
favor  of  defendants.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  it  appeals,  and  assigns  this  ruling  as  a 
cause  for  reversal. 

The  acceptances  sued  on  were  commercial  paper  governed 
by  the  law  merchant,  and  if  appellant  was  a  bona 

1.  fide  holder,  it  held  them  freed  from  all  equitable  de- 
fenses which  the  acceptor  might  have  against  the 

maker.    Johnson  County  8av,  Bank  v.  Kramer.  (1908),  42 
Ind.  App.  548. 
The  possession  and  production  of  negotiable  paper  by  an 
indorsee  thereof  raises  the  presumption  that  it  was 

2.  purchased  in  p^ood  faith,  for  a  valuable  consideration, 
in  the  usual  course  of  business,  and  without  notice  of 

any  defenses.    Tescher  v.  Merea  (1889),  118  Ind.  586, 
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The  burden  of  proving  that  the  indorsee  of  commercial 
paper  is  not  a  bona  fide  holder  is  on  the  defendant, 

3.  except  in  cases  where  the  instrument  is  shown  to  be 
tainted  with  fraud  or  illegality.    Oalvin  v.  Meridian 

Nat.  Bank  (1891),  129  Ind.  439. 

Appellant  insists  that  a  new  trial  should  have  been  granted 
on  account  of  the  error  of  the  court  in  admitting  certain 
evidence  and  giving  certain  instructions.  On  cross-examina- 
tion Olivia  Glore  was  asked  this  question:  **What  did  your 
capital  stock  consist  of  at  the  time  these  drafts  were  signed?" 
Over  the  objections  of  appellant,  said  witness  was  permitted 
to  answer,  and  did  answer  as  follows:  **We  had  only  about 
twenty-five  dollars'  worth  of  millinery  stock  on  hand." 

At  the  request  of  defendants,  the  court  gave  two  instruc- 
tions to  the  jury,  the  second  of  which  was  as  follows:  **It 
is  not  necessary  that  defendants  should  prove  that 

4.  the  indorsement  of  the  bills  of  exchange  sued  on  by 
the  Providence  Jewelry  Company  to  plaintiflf,   the 

Johnson  County  Savings  Bank,  was  made  solely  for  the  pur- 
pose of  enabling  the  bank  to  collect  said  bills  of  exchange 
as  the  agent  of  the  Providence  Jewelry  Company,  or  to  prove 
by  direct  evidence  that  the  Providence  Jewelry  Company  is 
the  real  party  in  interest  in  this  action.  You  have  a  right 
to  take  into  consideration  all  the  facts  and  circumstances  of 
the  transaction  in  the  case,  and  in  that  connection  you  may 
consider  the  condition  in  life  of  defendants,  the  fact  as  to 
whether  they  were  persons  of  property,  whether  said  bills 
of  exchange  were  collectible  and  valid,  whether  defendants 
were  known  to  the  plaintiff,  or  had  any  commercial  rating 
or  standing,  and  if,  upon  all  the  circumstances  of  the  case, 
you  are  not  satisfied  that  the  bills  of  exchange  were  indorsed 
to  plaintiff,  the  Johnson  County  Savings  Bank,  in  good  faith 
and  for  value  received,  your  verdict  should  be  for  defend- 
ants." We  have  carefully  examined  the  evidence  in  this 
case,  and  find  that  there  was  no  evidence  introduced  tend- 
ing to  show  that  appellant  was  not  a  bona  fide  holder  of  the 


NOVEMBER  TERM,  1910.  465 


Johnson  County  Sav.  Bank  t\  Gaplto — i7  IncL  App.  461. 

acceptances  sued  on,  or  that  it  was  not  the  real  party  in 
interest,  except  the  testimony  of  Olivia  Glore  as  to  the 
amount  of  stock  owned  by  the  Capitol  Millinery  Company 
at  the  time  the  drafts  were  accepted.  This  evidence  did  not 
justify  the  giving  of  the  instruction  heretofore  quoted.  By 
the  giving  of  this  instruction,  the  jury  was  authorized  to 
infer  either  that  appellant  was  not  a  bona  fide  holder  of  the 
bills  of  exchange,  or  that  it  was  not  the  real  party  in  interest, 
from  the  proved  fact  that  the  stock  of  goods,  owned  by  de- 
fendants at  the  time  they  accepted  the  bills  of  exchange, 
was  not  worth  more  than  $25.  It  is  true  that  a  jury  or  court 
may  and  should  consider  a  fact  as  proved,  when  such  fact 
can  rightly  and  reasonably  be  inferred  from  other  facts 
proved  in  the  case,  but  the  application  of  this  rule  will  not 
justify  the  inference  authorized  by  this  instruction.  Proof 
that  the  acceptor  of  a  bill  of  exchange  was  not  financially 
responsible  at  the  date  of  such  acceptance  is  not,  of  itself, 
sufficient  to  warrant  the  inference  that  a  person  to  whom 
such  bill  has  been  indorsed  before  maturity  is  not  a  bona 
fid^  holder,  or  that  he  is  not  the  real  party  in  interest.  The 
presumption  is  that  the  party  in  possession  of  commercial 
paper  is  a  bona  fide  holder,  and  the  fact  that  the  person 
primarily  liable  for  its  payment  is  financially  weak  or  ir- 
responsible cannot  be  held  to  overcome  the  presumption, 
when  this  fact  is  not  connected  with  other  circumstances  of 
a  suspicious  character.  Hallock  v.  Young  (1904),  72  N.  H. 
416,  57  Atl.  236. 

In  the  case  of  Tescher  v.  Merea,  supra,  the  court  said: 
**It  is  undoubtedly  true  that  the  conclusion  may  be  deduced 
that  a  purchaser  had  notice  when  there  is  such  a  combination 
of  circumstances  shown  as  to  create  a  distinct  legal  pre- 
sumption that  he  was  acting  collusively  and  in  bad  faith, 
and  that  he  must  have  known  the  facts  without  inquiring. 
The  circumstances  which  will  justify  such  an  inference 
must,  however,  be  pointed  and  emphatic,  and  must  lead  di- 
VoL.  47—30 
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rectly  and  irresistibly  to  the  conclusion  that  the  purchaser 
had  notice,  before  the  presumption  that  he  purchased  the 
note  in  good  faith  can  be  overthrown.  Circumstances  cal- 
culated to  awaken  suspicion  merely  are  not  suflScient." 

The  second  instruction  is  subject  to  criticism  in  another 
particular.  After  stating  that  certain  facts  and  circum- 
stances were  proper  for  the  consideration  of  the  jury 

5.  upon  the  question  of  the  good  faith  of  the  transfer 
of  the  bills  of  exchange  in  question,  the  instruction 
concludes  as  follows:  '*And  if,  upon  all  the  circumstances 
of  the  case,  you  are  not  satisfied  that  the  bills  of  exchange 
were  indorsed  to  plaintiff,  Johnson  County  Savings  Bank, 
in  good  faith  and  for  value  received,  your  verdict  should 
be  for  defendants."  This  was  an  erroneous  statement  as  to 
the  burden  of  proof.  By  this  the  jurors  were  told  that  they 
should  find  for  the  defendants,  unless  they  were  convinced 
by  the  facts  and  circumstances  that  appellant  was  a  pur- 
chaser in  good  faith  and  for  value  of  the  drafts  sued  on, 
whereas  under  the  law,  it  was  their  duty  to  find  for  plain- 
tiff, unless  they  were  convinced,  by  a  fair  preponderance  of 
the  evidence,  that  it  was  not  a  bona  fide  holder  of  the  drafts, 
or  that  it  held  them  for  collection,  and  that  the  Providence 
Jewelry  Company  was  the  real  party  in  interest. 

For  error  in  giving  instruction  two,  the  judgment  is  re- 
versed, with  direction  to  grant  a  new  trial. 


Rebekah  Assembly,   Independent  Order   of 
Odd  Fellows  of  the  State  of  Indiana, 

V.  Pulse  et  al. 

[No.  7,037.     Filed   Novenil)er  22.    1910.     Rehearing  denied   April 

20,  1011.] 

1.  Contracts. — Building. — Plana. — J^xtras.— Provisions  Therefor. — 
Failure  in  Ohserve. — Complaint. — A  com{dalnt  for  extra  services 
for  building  a  passageway  incident  to  the  construction  of  a  build- 
ing, 103  feet  longer  than  called  for  by  the  8i)eciflcation8,  the 
contract  providing  that  tlie  location  of  the  building  should  be 
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determined  by  a  committee  and  tbat  uo  extras  should  be  charged 
aniess  agreed  upon  beforehand  and  expressed  in  writing  and 
attached  to  the  contract.  Is  bad,  where  it  shows  that  the  com- 
mittee's choice  of  site  necessitated  the  extra  passageway  and  that 
DO  claim  of  a  departure  from  the  contract  was  made  at  the 
time,  no  written  addition  made  to  the  contract  and  no  claim  made 
until  after  settlement  according  to  the  contract  Cleveland^  etc., 
R.  Co.  V.  Moore,  170  Ind.  528,  and  Norton  v.  Brown,  89  Ind.  333, 
dlsthiguished.  pp.  4G8, 475. 
2.  CoNTBACTS. — Building, — "Extras.*^ — The  word  "extras,"  as  ap- 
plied to  a  building  contract,  imports  work  arising  outside  and 
entirely  independent  of  the  contract  in  question — something  not 
required  for  its  performance,    p.  474. 

Prom  Bartholomew  Circuit  Court;  Marshall  Hacker, 
Judge. 

Action  by  William  C.  Pulse  and  others  against  the  Re- 
bekah Assembly,  Independent  Order  of  Odd  Fellows  of  the 
State  of  Indiana.  From  a  judgment  for  plaintiffs,  defend- 
ant appeals.     Reversed. 

J,  Frank  Mann,  Hard  &  Cox  and  Bennett  cfe  Damdsoh, 
for  appellant. 

Davison  Wilson,  Charles  S.  Baker  and  Ephraim  Inman, 
for  appellees. 

Babb,  J. — ^Appellant  and  apiiellees  entered  into  a  written 
contract,  by  the  terms  of  which  appellees  agreed  to  construct 
for  appellant  upon  its  grounds  a  certain  building  and  cov- 
ered passageway,  that  would  connect  said  building  with  one 
already  standing  on  said  ground,  for  which  appellant  agreed 
to  pay  appellees  a  certain  sum.  The  building  and  passage- 
way were  constructed  by  appellees,  as  required  by  the  terms 
of  the  contract,  and  the  compensation  named  in  the  special 
contract  therefor  paid  to  appellees  by  appellant.  After- 
wards this  suit  was  brought  by  appellees  to  recover  the  value 
of  labor  performed  and  the  material  furnished  by  appellees 
in  the  construction  of  the  passageway  between  the  two  build- 
ings, based  upon  the  theory  that  the  compensation  for  such 
labor  and  material  sued  for  was  not  covered  by  the  price 
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fixed  in  the  contract.  The  complaint  was  in  two  paragraphs, 
appellant's  demurrer  to  each  of  which  was  overruled,  the 
case  put  at  issue,  and  a  jury  trial  had,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  appellees. 

One  of  the  questions  presented  by  this  appeal,  and  the 
decision  of  which  is  vital  to  appellees'  case,  arises  upon  the 

action  of  the  court  in  overruling  appellant's  demur- 
1.    rer  to  the  complaint.    Both  paragraphs  of  complaint 

proceed  upon  the  theory  that  the  work  and  labor  per- 
formed and  the  material  furnished,  for  which  compensa- 
tion is  sought  to  be  recovered,  were  done  and  furnished  un- 
der the  written  contract  between  the  parties,  and  the  con- 
tract is  made  part  of  each  paragraph  of  the  complaint.  The 
material  stipulations  of  the  contract  are  as  follows:  ''Said 
Pulse  &  Porter  *  •  •  in  consideration  of  the  agreements 
hereinafter  expressed,  hereby  contract  and  agree  to  do  all 
the  work  in  the  best  and  most  faithful  manner,  and  to  fur- 
nish all  the  materials  for  a  building  to  be  erected  at  the  In- 
dependent Order  of  Odd  Fellows'  Home,  on  said  Independ- 
ent Order  of  Odd  Fellows'  Home  farm,  near  Greensburg, 
Indiana,  on  the  ground  and  at  the  place  designated  by  said 
Independent  Order  of  Odd  Fellows'  Home  committee,  to  be 
built  on  the  lot  as  heretofort  described,  agreeable  to  the 
specifications  and  accompanying  plans,  prepared  by  R.  P. 
Daggett  &  Co.,  architects.  •  •  •  In  case  of  a  dis- 
agreement between  Pulse  &  Porter  and  Charles  I.  Ains- 
worth,  hereafter  named,  as  to  plans  and  specifications,  or 
kind  and  quality  of  material,  it  shall  be  referred  to  said 
architects,  and  the  decision  of  said  architects  shall  be  final. 
•  •  •  No  extras  will  be  allowed  the  party  of  the  second 
part,  nor  any  alterations  made,  unless  they  shall  be  ordered 
by  Charles  I.  Ainsworth,  superintendent  in  charge  of  the 
construction,  and  any  extras  or  alterations  must  be  in  writ- 
ing indorsed  on  or  attached  to  this  contract,  and  the  cost  of 
extras  or  alterations  must  be  agreed  upon  beforehand,  and 
expressed  in  writing  on  or  attached  to  this  contract.    •    •    • 


NOVEMBER  TERM,  1910.  469 

Rebekah  Assembly,  etc.,  v.  Pulse — 47  Ind.  App.  466. 

The  parties  of  the  first  part  may  at  any  time  during  the 
progress  of  said  building  make  any  alterations  in  the  plans, 
materials  or  execution  of  the  work,  and  they  shall  in  no 
way  affect  or  make  void  this  contract,  but  will  be  added  to  or 
deducted  from  the  amount  of  the  contract,  as  the  case  may 
be,  and  the  price  agreed  upon  for  said  changes  must  be  in- 
dorsed in  writing  on  this  contract.  •  •  •  For  the  faith- 
ful performance  of  this  contract  •  *  •  by  said  parties  of 
the  second  part,  said  first  party  hereby  agrees  to  pay  the  sum 
of  $43,985. ' '  The  plans  and  specifications  which  formed  a 
part  of  this  contract  were  not  made  a  part  of  the  complaint, 
but  each  paragraph  of  the  complaint  averred  that  said  speci- 
fications accompanying  the  contract  provided  for  the  con- 
struction of  a  two-story  and  basement  building,  and  a  cov- 
ered passage-way  on  the  grounds  of  the  Independent  Order 
of  Odd  Fellows  Home,  etc.,  and  that  the  said  passageway  was 
imderstood  by  the  parties  to  be  a  passageway  connecting  the 
old  building  with  the  new  one. 

It  appeared  from  the  averments  of  each  paragraph  of  the 
complaint  that  the  contract  provided  that  appellant's  build- 
ing committee  was  to  select  the  location  whereon  the  pro- 
posed building,  the  construction  of  which  was  the  subject- 
matter  of  the  contract,  should  be  located;  that  at  the  time 
appellees  made  their  bid  for  the  work,  they  had  before  them 
the  plans  and  specifications  referred  to  in  the  contract ;  that 
the  drawings  thus  before  them  showed  the  buildings,  be- 
tween which  the  passageway  was  to  be  constructed,  to  be 
ninety-seven  feet  apart,  but  the  building  committee  located 
the  site  of  the  new  building  203  feet  from  the  old  one,  and 
it  is  for  the  expense  incurred  in  the  construction  of  this 
additional  extent  of  passageway  that  appellees  claim  a  right 
to  recover.  It  is  thus  affirmatively  made  to  appear  by  the 
complaint  that  the  contract  between  the  parties  expressly 
required  appellees  to  construct  a  covered  passageway  be- 
tween the  two  buildings,  and  expressly  conferred  upon  ap- 
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pellant's  committee  the  right  to  designate  the  location  of 
tlie  building  to  be  erected. 

The  marrow  of  appellees'  claim  is  that  the  plans  of  the 
work  at  the  tiiue  the  contract  was  made  fixed  this  location 
at  a  point  ninety-seven  feet  from  the  old  building,  and  that 
the  action  of  the  committee,  in  locating  the  building  where 
they  did,  changed  the  plans  as  fixed  by  the  contract,  and  re- 
quired appellees  to  build  106  feet  more  of  passageway  than 
the  original  plans  called  for.  The  complaint  nowhere  avers 
that  appellees  at  any  time  before  the  completion  of  the  build- 
ing and  the  reception  by  them  of  the  contract  price  there- 
for, made  any  claim  to  appellant's  building  committee,  or 
the  superintendent  in  charge  of  the  work,  that  the  construc- 
tion of  said  passageway  or  any  part  thereof  was  any  alter- 
ation whatever  from  the  plans  of  the  work  as  provided  for 
in  the  contract,  or  made  any  claim  that  the  construction  of 
the  passageway,  as  it  was  built,  would  entitle  appellees  to 
any  compensation  therefor  in  addition  to  the  sum  named 
in  the  contract  as  the  price  for  the  entire  job.  There  is  no 
attempt  in  either  paragraph  to  charge  that  extra  compen- 
sation for  the  construction  of  this  passageway  was  agreed 
on  beforehand  by  the  parties,  and  the  agreement  expressed 
in  writing,  as  required  by  the  stipulations  of  the  contract 
referred  to.  It  seems  to  be  appellees'  theory  that  the  writ- 
ten contract  between  the  parties,  although  it  obligated  ap- 
pellees to  construct  the  passageway  between  the  two  build- 
ings, did  not  in  any  other  respect  govern  the  rights  and 
obligaticms  of  the  parties  in  respect  thereto;  that  the  pas- 
sageway as  constructed  was  such  a  wide  departure  from  the 
original  plans  of  construction  as  to  take  appellees'  right  to 
compensation  therefor  entirely  without  the  contract.  We 
cannot  concur  in  this  view. 

If  it  were  true  that  appellant  so  radically  changed  the 
plans  of  the  work  contracted  to  be  done  as  that  the  terms 
of  the  written  contract  did  not  apply  to  it,  then  appellees 
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were  under  no  obligation  to  proceed  with  the  work  at  all, 
and  if  they  did  proceed  with  it,  without  objection  or  ques- 
tion, leaving  their  employer  to  understand  that  they  were 
proceeding  in  the  work  under  the  contract,  they  cannot, 
after  the  work  is  done,  assert  that  the  contract  shall  not  de- 
termiae  their  rights.  If  appellees  thought  they  were  en- 
titled to  extra  compensation  for  constructing  the  passage- 
way, on  account  of  the  fact,  as  they  claim,  that  the  building 
committee  located  the  new  building  farther  away  from  the 
old  one  than  contemplated  by  the  original  plans,  upon  which 
they  made  their  bid,  it  was  their  duty  to  raise  the  question 
before  doing  the  work,  and  have  it  settled,  as  provided  by 
their  contract,  and  have  the  compensation  fixed  by  agree- 
ment beforehand,  and  made  a  matter  of  writing.  This 
was  one  of  the  express  conditions  of  the  contract  between  the 
parties,  was  a  reasonable  and  just  provision,  and  was  in- 
tended to  guard  appellant  from  claims  of  the  very  character- 
appellees  now  make  in  this  case.  Shaiv  v.  Turnpike  (1832), 
3  Pen.  &  W.  (Pa.)  445 ;  Davis  v.  Bush  (1874) ,  28  Mich.  432 ; 
Hawkins  v.  United  States  (1876),  12  Ct.  CI.  181;  Cleveland, 
etc.,  B.  Co,  V.  Moore  (1908),  170  Ind.  328;  White  v.  Mitchell 
(1903),30Ind.  App.  342. 

Our  attention  is  directed  by  appellees  to  the  case  of  Cleve- 
land, etc.,  R.  Co.  V.  Moore,  supra,  as  an  authority  support- 
ing appellees'  contention  that  the  change  in  the  plans  of 
the  passageway,  alleged  in  the  complaint  to  have  been  made, 
had  the  effect  of  taking  the  work,  and  appellees'  right  to 
compensation  therefor,  out  of  the  operation  of  the  written 
contract  between  the  parties.  We  have  carefully  considered 
the  authority  referred  to,  and,  as  we  understand  it,  it  is 
squarely  against  appellees'  contention.  In  that  case  cer- 
tain parties  entered  into  a  contract  with  a  railroad  com- 
pany to  do  certain  construction  work,  making  cuts,  build- 
ing grades,  laying  tracks  for  extensive  railroad  yards,  and 
carrying  across  the  tracks  of  the  railroad  a  public  highway 
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on  an  overhead  crossing.  A  clause  in  the  contract  between 
the  parties  provided  that  the  location  and  plans  of  the  work 
might  be  changed  by  the  chief  engineer  of  the  railroad  com- 
pany, and  that,  if  the  change  involved  only  an  increase  in 
the  quantity  of  work,  no  extra  compensation  was  to  be  al- 
lowed therefor,  but  such  work  was  to  be  paid  for  at  the  con- 
tract price.  A  surety  company  became  security  to  the  rail- 
road company  for  the  faithful  performance  of  the  contract 
by  the  contractors.  After  doing  a  part  of  the  work,  the  con- 
tractors abandoned  the  contract,  and  the  surety  company 
undertook  to  make  good  its  obligation  by  completing  the 
work  provided  for  in  the  contract.  After  the  surety  com- 
pany entered  upon  the  work,  the  railroad  company,  through 
its  engineer,  made  great  and  radical  changes  in  the  plan  of 
the  work,  enlarged  its  scope  to  more  than  double  the  extent 
of  what  was  originally  required,  and  carried  the  public 
highway  under,  instead  of  over  the  railroad  track  by  a  sub- 
way. After  the  surety  company  had  done  a  vast  amount  of 
work,  it  also  abandoned  the  work,  and  sued  the  railroad 
company  to  recover,  on  a  quantum  meruit,  compensation  for 
the  work  that  had  been  done,  averring  in  the  complaint  that 
the  work  which  it  did  under  the  direction  of  the  railroad 
company  was  outside  of  and  beyond  the  scope  of  the  con- 
tract, and  that  the  surety  company  performed  the  work  in 
ignorance  of  the  fact  that  it  was  not  within  the  terms  of  the 
contract.  There  was  a  special  finding  of  facts,  in  which, 
among  other  things,  the  court  found  that  the  work  done  by 
the  surety  company  was  outside  of  the  scope  of  the  contract, 
and  that  it  was  done  and  performed  by  it  in  ignorance  of  the 
fact  that  the  terms  of  the  contract  did  not  require  a  per- 
formance of  such  work,  and  it  was  thereupon  held  by  the 
court  that  the  price  fixed  by  the  contract  for  the  work  did 
not  govern  the  rights  of  the  surety  company  to  compensa- 
tion, and  judgment  was  rendered  in  favor  of  the  surety 
company  for  the  reasonable  value  of  the  work.    The  judg- 


NOVEMBER  TERM,  1910.  473 

Kebekah  Assembly,  etc.,  i\  Pulse — 17  lud.  App.  4C0. 

ment  of  the  court  below  was  reversed,  upon  the  ground  that 
the  evidence  did  not  warrant  the  finding  of  the  court  that 
the  surety  company  performed  the  work  in  ignorance  of  the 
fact  that  it  was  without  the  scope  and  meaning  of  the  spe- 
cial contract,  and  this  fact  was  vital  to  the  surety  company's 
ease.  We  do  not  understand  the  court  as  holding  in  this 
case  that  if  the  surety  company  knew  that  the  work  was  not 
within  the  scope  of  the  contract,  and  still  went  on  with  the 
work,  assuming  to  act  under  the  contract,  they  could  after- 
wards insist  that  the  contract  did  not  apply. 

Here  it  is  the  contractor  himself  who  is  waging  the  action. 
It  is  not  pretended  that  he  was  ignorant  of  the  facts  re- 
garding the  character  of  the  work,  the  terms  of  the  contract, 
and  whether  the  work  was  within  the  scope  of  the  contract. 
As  before  stated,  his  case  is  predicated  upon  the  theory  that 
the  terms  of  the  contract  required  him  to  perform  the  work. 
If  parties  enter  into  a  special  contract  regarding  any  sub- 
ject-matter, and  afterwards,  by  agreement,  change  and  modi- 
fy the  subject  of  the  contract  so  that  it  cannot  be  identi- 
fied by  the  contract,  the  special  contract  could  not  be  held 
to  apply  to  such  changed  subject,  as  it  was  very  properly 
held  in  the  case  of  Norton  v.  Browne  (1883),  89  Ind.  333, 
to  which  we  are  referred ;  but  this  is  not  the  case  here.  Here 
the  principal  subject-matter  of  the  contract  in  question  was 
the  construction  of  the  new  building  upon  appellant's 
ground.  The  erection  of  the  passageway  between  the  new 
and  old  buildings  was  but  an  incident  in  the  major  subject, 
and  it  was  clearly  in  the  contemplation  of  the  parties  that 
this  passageway  should  be  constructed  wherever  the  new 
building  might  be  located  by  the  parties,  and  it  is  expressly 
alleged  in  the  complaint  that  the  contract  was  so  under- 
stood when  made,  and  the  parties  carried  out  this  construc- 
tion in  the  execution  of  the  work.  Upon  the  facts  stated 
in  the  complaint,  appellees  clearly  had  no  right  to  any  com- 
pensation for  the  construction  of  the  passageway,  additional 
to  that  provided  for  by  the  terms  of  the  contract. 
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Judgment  of  the  court  below  reversed,  with  instructions 
to  sustain  the  demurrer  to  each  paragraph  of  appellees' 
complaint. 

Myers,  J.,  Hot  participating. 

On  PeTIHON  for  REHEARINa. 

Adams,  J. — Appellees  have  filed  a  petition  for  a  rehear- 
ing in  this  cause,  supported  by  an  able  brief  of  their  coun- 
sel. It  is  earnestly  contended  that  the  opinion  of  the  court 
is  erroneous,  in  that  it  does  not  correctly  state  the  rule,  as 
declared  in  the  cases  of  Cleveland,  etc,  R.  Co.  v.  Moore 
(1908),  170  Ind.  528,  and  Norton  Y.Browne  (1883),  89  Ind. 
333.  We  have  carefully  examined  these  cases,  and  adhere 
to  the  construction  set  out  in  the  original  opinion. 

It  is  also  insisted  that  the  opinion  is  based  upon  the  un- 
warranted assumption  that  the  building  of  the  additional 
106  feet  of  covered  passageway,  for  the  cost  of  which  this 
suit  was  brought,  was  but  an  incident  in  the  erection  of  the 
new  building,  and  within  the  terms  of  the  original  contract. 
It  is  admitted  that  the  contract  was  for  the  erection  of  a 
new  building,  and  connecting  it  with  an  old  building  by 
means  of  a  covered  passageway.  The  work  was  to  be  per- 
formed in  accordance  with  the  plans  and  specifications,  and 
was  to  be  completed  within  a  certain  time  for  the  sum  of 
$43,985.  The  drawings  from  which  the  bid  was  submitted 
showed  a  covered  passageway  ninety-seven  feet  in  length, 
but  the  new  building  was  so  located  that  a  passageway  203 
feet  in  length  was  necessary  to  connect  the  buildings. 

Appellees  contend  that  the  construction  of  the  106  feet  of 

passageway,  not  shown  on  the  drawings,  was  independent  of 

the  contract,  and  was  not  included  in  the  contract 

2.    price.    Assuming  this  to  be  true,  the  assumption  does 

not  aid  appellees.    If  this  work  was  not  included  in 

the  general  contract,  then  it  was  extra  work,  which  has  been 

defined  in  the  case  of  Shields  v.  City  of  New  York  (1903), 


NOVEMBER  TERM,  1910.  475 

Kintz  V.  R.  J.  Menz  Lumber  Co. — 17  Ind.  App.  475. 

—  - 

82  N.  Y.  Supp.  1020,  84  App.  Div.  502,  as  ''work  arising 
outside  and  entirely  independent  of  the  contract — some- 
thing not  required  in  its  performance." 

The  contract  in  this  case,  however,v  anticipating  the  pos- 
sibility of  extra  work,  provided  in  express  terms  therefor. 
It  was  stipulated  that  no  extras  would  be  allowed 

1.  appellees,  unless  ordered  by  the  superintendent ;  that 
such  extras  must  be  in  writing,  indorsed  on  or  at- 
tached to  the  contract,  and  the  cost  of  such  extras  agreed 
upon  beforehand,  and  expressed  in  writing  on  or  attached 
to  the  contract.  It  would  be  difficult  for  the  parties  to  ex- 
press their  engagements  in  clearer  or  more  definite  terms. 

The  complaint  sets  out  a  copy  of  the  contract,  but  fails 
to  aver  that  the  cost  of  the  extra  work  was  agreed  upon  be- 
forehand, and  expressed  in  writing  on  or  attached  to  the 
contract.  Without  such  averment,  no  cause  of  action  was 
stated. 

Behearing  denied. 

Myers,  C.  J.,  not  participating. 


KiNTz  V.  R.  J.  Menz  Lumber  Company, 

[No.  7,213.    Filed  April  20,  1911.] 

1.  Witnesses. — Competency, — Attorneys, — The  sole  attorney  for 
plaintiff  is  a  competent  witness  in  belialf  of  plaintiff,  the  weight 
of  his  testimony  being  for  the  court  trj-ing  the  case.    p.  476. 

2.  Account. —  Qoods  Sold  and  DcUt-ered. —  Admissions. —  Compro- 
mise,— Wliere  defendant,  in  a  conversation  with  plaintiff's  attor- 
ney, when  discussing  the  adjustment  of  a  claim,  said  that  the 
shingles  sued  for  were  worth  the  prices  charge<l,  that  he  received 
them  and  had  them,  that  the  account  was  unpaid,  that  there  was 
a  shortage  of  5,000  shingles,  and  that  the  price  of  shingles  when 
received  was  five  cents  a  thousand  lower  than  when  ordered,  such 
statements  are  admissible  in  evidenc*e,  where  there  is  nothing  to 
show  that  said  statements  were  made  with  a  view  to  compromise, 
nor  tiiat  there  was  any  offer  of  compromise,    p.  477. 

3.  KvmENCE. — Compromise. — Admissions. — Admissions  of  facta 
that  do  not  constitute  a  part  of  an  offer  or  concession  made  in 
the  course  of  an  unsuccessful  attempt  at  comi»romise  are  ad- 
mlflsibie  iu  evidence,    p.  477. 
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Prom  Superior  Court  of  Vigo  County;  John  E.  Cox, 
Judge. 

Action  by  the  R.  J.  Menz  Lumber  Company  against  Nor- 
bert  C.  Kintz.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed, 

Oeorge  A.  Scott,  for  appellant. 
Daniel  V.  Miller,  for  appellee. 

Ibach,  J. — Appellee  sued  appellant  on  account  for  three 
carloads  of  shingles  sold  and  delivered  to,  and  received  and 
accepted  by,  him,  and  recovered  judgment  for  $1,473,  prin- 
cipal and  interest.  The  issues  were  formed  by  the  com- 
plaint of  appellee,  and  appellant's  general  denial.  All  the 
evidence  in  the  case  was  that  given  by  Daniel  V.  Miller, 
who  was  sole  counsel  for  appellee. 

Appellant  assigns  that  the  'lower  court  erred  in  permitting 
witness  Miller  to  testify  over  the  objection  of  appellant, 
when  it  was  disclosed  that  he  was  sole  counsel  for  plaintiff, 
in  overruling  the  motion  of  appellant  to  strike  out  the  testi- 
mony of  witness  Miller  in  regard  to  a  conversation  which 
took  place  between  witness  and  appellant  at  a  time  when 
they  were  discussing  a  settlement  of  the  matter  in  issue, 
and  in  finding  for  plaintiff,  for  the  reasons  that  the  evi- 
dence failed  to  show  any  contract  between  the  parties,  that 
if  any  contract  was  shown  it  was  a  written  one,  and  the 
action  was  upon  an  oral  contract,  and  that  there  was  not 
suflBcient  evidence  to  enable  the  court  to  determine  the  value 
of  the  goods  claimed  to  have  been  sold. 

There  is  no  apparent  reason  why  attorney  Miller  was 
not  a  competent  witness,  though  he  was  sole  counsel  for  ap- 
pellee, and  as  such  conducted  his  own  examination. 

1.    An  attorney  at  law  is  not  incompetent  to  testify  in  a 

case  in  which  he  appears  for  one  of  the  parties.    The 

only  objections  which  could  be  made  to  his  evidence  would 

go  to  its  weight,  not  to  its  competency,  and  the  weight  which 

should  be  given  to  the  testimony  of  the  witness  is  to  be 
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determined  by  the  court  before  whom  the  case  is  tried. 
While  the  practice  of  an  attorney  testifying  for  his  client 
is  not  to  be  commended,  and  is  often  condemned,  yet  it 
sometimes  becomes  a  matter  of  necessity  for  him  to  testify 
in  a  case  in  which  he  is  engaged,  and  this  may  have  been 
true  in  the  action  before  ns.  The  record  discloses  no  other 
witness  present. 

The  principal  question  presented  for  review  is  the  action 

of  the  lower  court  in  refusing  to  strike  out  the  testimony  of 

Miller  as  to  statements  made  by  appellant  in  a  con- 

2.  versation  between  him  and  witness,  at  a  time  when 
they  were  talking  about  the  adjustment  of  the  claim. 

The  witness  testified  that  during  this  conversation  he  pre- 
Bented  to  appellant  the  statement  of  the  claim  of  appellee, 
and  appellant  told  him  that  the  shingles,  when  they  were 
ordered,  were  worth  the  prices  set  forth  in  that  statement ; 
that  he  received  and  unloaded  the  shingles  and  had  them 
in  his  possession,  and  that  the  account  had  not  been  paid, 
but  that  there  was  a  shortage  of  five  thousand  shingles,  and 
that  the  price  of  shingles  was  five  cents  a  thousand  lower 
when  they  were  received  than  when  they  were  ordered. 

Appellant  claims  that  these  statements  were  made  while 
trj'ing  to  effect  a  compromise,  and  were  therefore  not  ad- 
missible in  evidence.     The  rule  is,  that  **an  offer,  conces- 
sion, or  admission,  made  in  the  course  of  an  ineffectual 
treaty  of  compromise,  and  constituting,  in  itself,  the 

3.  point  yielded  for  the  sake  of  peace,  and  not  because 
it  was  just  or  true,  is  not  competent  evidence  against 

the  party  making  it;  but  the  law  is  otherwise  with  regard 
to  an  independent  fact  admitted  to  be  true,  but  not  consti- 
tuting such  yielded  point."  Wilt  v.  Bird  (1844),  7  Blackf. 
258.  See,  also,  Cates  v.  Kellogg  (1857),  9  Ind.  506;  Pat- 
tmn  V.  N orris  (1867),  29  Ind.  165;  Watson  v.  Crowsore 
(1884),  93  Ind.  220;  Binford  v.  Young  (1888),  115  Ind. 
174;  Hood  V.  Tyner  (1891),  3  Ind.  App.  51;  2  Wigmore, 
Evidence  §1062;  1  Elliott,  Evidence  §§240,  646. 
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In  the  light  of  these  authorities,  it  must  therefore  be  con- 
ceded that  an  offer  for  a  compromise  of  a  legal  controyerGy, 
not  accepted,  is  not  competent  evidence  for  or  against  either 
party  to  such  controversy,  and  if  such  a  state  of  facts  ex- 
isted in  the  case  before  us  it  would  have  been  error  to  per- 
mit witness  ^liller  to  testify  concerning  any  offer  to  com- 
promise. But  from  the  evidence  it  seems  that  the  statements 
made  by  appellant  were  not  made  with  a  view  to  compro- 
mise, and  no  offer  to  compromise  is  shown  to  have  been 
made;  therefore  there  was  no  error  in  permitting  said  wit- 
ness to  testify  as  to  what  value  appellant  placed  upon  the 
shingles  in  question,  and  the  number  received  by  him,  and 
that  the  account  therefor  had  not  been  paid. 

The  theory  of  the  complaint  in  this  case,  and  the  one  upon 
which  the  trial  proceeded,  was  for  the  value  of  goods  re- 
ceived by  appellant  from  appellee.  The  trial  court  found 
for  appellee,  and  there  is  some  evidence  which  sustains  such 
finding.  It  seems  to  us  that  there  was  no  error  committed 
by  the  trial  court. 

Judgment  affirmed. 


Jarrett  v.  Cauldwell. 

[No.  7.210.    Filed  April  20,  1911.] 

1.  Replevin. — Possession. — Right  of, — Replevin  is  a  possessory 
action,  and  the  plaintiff  must  show  a  right  of  possession  at  the 
time  of  filing  his  action,    p.  480. 

2.  CoNTBACTS, —  Voidable, —  Fraud. —  Election. —  A  contract  tainted 
with  fraud  is  not  void,  but  is  merely  voidable  at  the  option  of  the 
party  defrauded,    p.  481. 

3.  Sales. — Title, — Fraud, — Rescission, — A  sale  tainted  with  fraud 
passes  the  title  to  the  property  sold,  but  such  title  may  be  de- 
vested by  a  rescission  of  the  sale.    p.  4  SI. 

4.  Sales. — Rescission. — Return  of  Consideration. — In  order  to 
rescind  a  sale  tainted  with  a  vendee's  fraud,  the  vendor  must 
return  everything  of  value  received,  unless  excused  by  the  vendee 
from  so  doing ;  and  until  such  tender  is  made  the  vendee  has  the 
right  to  retain  the  property,    p.  481. 
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5.  Sales. — Rescission. — Tender. — The  failure  of  a  vendor,  even 
through  a  mistake,  to  tender  back  to  a  vendee  who  had  defrauded 
him,  everything  of  value  received,  Is  fatal  to  such  vendor's  re- 
covery of  the  property  by  an  action  in  replevin,    p.  481. 

6w  Reflevut. — Nature  of  Action. — Replevin  Is  an  action  at  laW, 
and  the  right  of  recovery  must  exist  at  the  beginning  of  the 
action,  the  equitable  method  of  bringing  the  consideration  into 
court  as  for  rescission  not  applying,    p.  482. 

7.  Tbial. — Verdict. — Interrogatories, — ^The  general  verdict  will  pre- 
vail if  it  can  be  upheld  upon  any  supposable  evidence  admissible 
within  the  issues,    p.  482. 

8.  Sales. — Avoidance. — Fraud. — Tender. — Interrogatories. — Where 
the  answers  to  the  interrogatories  to  the  jury  show  that  the 
vendor  of  property  failed  through  mistake  or  confusion  to  tender 
back  to  the  vendee,  who  had  defrauded  the  vendor,  the  sum  of 
fifty  cents  received,  a  general  verdict  for  the  vendor  in  his  action 
in  replevin  will  be  set  aside,    p.  482. 

9.  Appeal. — Reversal. — Mandate. — ^Where  Justice  will  be  subserved, 
the  Appellate  Court  may  order  a  new  trial  instead  of  a  judg- 
ment for  defendant  on  the  answers  to  the  interrogatories  to 
the  jury.    p.  483. 

From  Hancock  Circuit  Court;  Robert  L,  Mason,  Judge. 

Action  by  Jasper  Cauldwell  against  Herman  Jarrett. 
From  a  judgment  for  plainti£^  defendant  appeals.  Re- 
versed. 

Jesse  Sanford  and  Thomas  E.  Glascock,  for  appellant. 
John  P.  Wiggins  and  Walker  <fe  Van  Duyn,  for  appellee. 

Lairy,  p.  J. — Appellee  brought  this  action  in  replevin  to 
recover  the  possession  of  a  stallion.  It  appears  from  the 
complaint  that  appellee  had  traded  said  stallion  to  appel- 
lant for  a  bay  mare  and  a  small  difference  in  cash,  part  of 
which  money  had  been  paid,  and  that  appellee  had  rescinded 
the  contract,  on  the  ground  of  fraud,  by  returning  to  ap- 
pellant the  mare  and  also  the  cash  paid,  and  demanding  a 
return  of  the  stallion,  which  demand  was  refused.  Appellant 
answered  in  general  denial,  the  issue  was  tried  by  a  jury, 
and  a  verdict  returned  in  favor  of  appellee.  At  the  re- 
quest of  appellant  certain  interrogatories  were  submitted  to 
the  jury,  answers  to  which  were  returned  with  the  general 
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verdict.  Appellant  moved  for  judgment  on  the  answers  to 
interrogatories,  notwithstanding  the  general  verdict,  which 
motion  was  overruled  by  the  court  and  judgment  rendered 
for  appellee  on  the  general  verdict.  Appellant  appeals, 
and  assigns  as  error  the  action  of  the  trial  court  in  over- 
ruling such  motion.    The  evidence  is  not  in  the  record. 

The  answers  to  the  interrogatories  show  that  appellee 
agreed  to  accept  appellant's  bay  mare  and  $10  in  exchange 
for  his  stallion,  and  that  fifty  cents  of  this  amount  was  paid 
at  the  time  of  the  trade ;  that  appellee  agreed  to  allow  ap- 
pellant a  further  credit  of  $4.50,  provided  appellant  would 
pay  that  amount  to  Avery  Campbell;  that  appellant,  in 
pursuance  of  this  agreement,  did  pay  to  Avery  Campbell 
said  amount ;  that  before  the  commencement  of  this  actioD 
appellee  returned  to  appellant  $4.50,  which  sum  was  re- 
ceived by  appellant,  who  still  retains  it,  but  that  appellee 
failed  to  return  fifty  cents  of  the  money  he  hiK.  i-eceived  by 
virtue  of  said  exchange  of  horses ;  that  the  only  reason  ap- 
pellee did  not  return  said  fifty  cents,  was  because  he  was 
confused  concerning  the  amount,  was  mistaken  as  to  tbe 
amount  of  money  which  he  had  received  from  appellant, 
and  believed  that  he  had  tendered  and  paid  back  to  appel- 
lant all  of  the  money  received  from  him  as  the  diflferenoe 
growing  out  of  their  horse  trade. 

The  general  verdict  finds  that  appellee,  at  the  time  of  the 
commencement  of  this  action,  was  entitled  to  the  immediate 
possession  of  the  horse  replevied.  The  question  presented 
is,  Do  the  answers  to  interrogatories  show  afiirmatively  that 
appellee  was  not  entitled  to  the  possession  of  this  stallion 
at  the  time  the  action  was  commenced? 

Reple\dn  is  a  possessory  action,  and  plaintiff  must  show 
a  right  to  the  possession  of  the  property  sued  for  at 

1.  the  time  the  action  was  commenced.  Entsminger  v. 
Jackson    (1880),   73   Ind.    144;   Noble  v.  Epperly 
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(1855),  6  Ind.  414;  Brown  v.  Loesch  (1891),  3  Ind.  App. 
145. 
A  contract   tainted   with   fraud  is  not   void,   but   only 
voidable   at   the   election   of   the   party   defrauded. 

2.  Tlwmpson  v.  Peck  (1888),  115  Ind.  512,  1  L.  R.  A. 
201;  Adam,  Meldrum,  etc,  Co.  v.  Stewart   (1902), 

157  Ind.  678,  87  Am.  St.  240. 

Even  though  it  is  conceded  in  this  case  that  appellant 
practiced  such  a  fraud  upon  appellee  as  rendered  the  con- 
tract in  question  voidable,  nevertheless,  the  title  to 

3.  the  stallion  passed  to  appellant  by  virtue  of  the  trans- 
action, but  this  title  was  subject  to  be  devested  by  the 

action  of  appellee  in  rescinding  the  contract.  Curme,  Dunn 
i  Co.  V.  Rauh  (1885),  100  Ind.  247. 

In  order  to  rescind  the  contract,  it  was  necessary  that 
appellee  should  return,  or  offer  to  return,  to  appellant  every- 
thing of  value  that  he  had  received  in  the  exchange 

4.  of  horses,  unless  there  was  something  in  the  conduct 
of  appellant  which  prevented  or  excused  him  from 

doing  so.  Appellant  had  a  right  to  retain  possession  of  the 
stalhon  until  everything  of  value  which  he  had  given  in 
exchange  for  him  had  been  returned.  Unless  this  was  done, 
his  possession  would  not  be  wrongful,  and  appellee  would 
^ot  have  such  a  right  to  the  immediate  possession  of  the  stal- 
lion as  would  enable  him  to  maintain  replevin.  Whether 
the  amount  retained  was  much  or  little,  could  make  no  dif- 
ference in  principle.  The  maxim  de  minimus  non  curat  lex, 
does  not  apply  in  a  case  such  as  this.  Reynolds  v.  Copeland 
(1880),  71  Ind.  422. 

The  legal  effect  of  appellee's  failure  to  return  every- 
thing of  value  which  he  had  received  under  the  contract  is 
the  same,  whether  such  failure  was  due  to  an  inten- 

5.  tion  on  his  part  to  retain  a  part  or  all  of  what  he 
had   received,    or  whether  insufficiency   of   amount 

fti'ose  from  an  honest  mistake  on  his  part.    Such  a  mistake 
Vol.  47—31 
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is  a  misfortime,  the  consequences  of  which  must  be  borne  by 
the  party  making  it.  This  is  held  to  be  the  rule  applicable 
to  a  tender  made  to  discharge  a  debt,  and  we  can  see  no 
reason  why  the  same  rule  should  not  apply  to  a  case  of 
this  kind.  Boyden  v.  Moore  (1809),  5  Mass.  365;  Patnote 
V.  Sanders  (1868),  41  Vt.  66,  98  Am.  Dec.  564;  Helphrey 
V.  Chicago,  etc.,  R,  Co.  (1870),  29  Iowa  480. 

*  *  Replevin  is  strictly  an  action  at  law.    The  right  of  re- 
covery must  exist  at  the  time  the  action  is  commenced.    It 
cannot  be  created  by  bringing  the  notes  into  court, 

6.  as  an  equitable  suit  for  rescission,  and  offering  to 
surrender    them    up    as    the    court    may    direct." 

Thompson  v.  Peck,  supra. 

It  is  firmly  established  in  this  State,  .that  the  general 

verdict  must  stand  if  it  can  be  upheld  by  any  supposable 

state  of  facts  provable  under  the  issues.    Lake  Shore, 

7.  etc.,  R.  Co.  V.  Oraham  (1904),  162  Ind.  374;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser  (1907),  168  Ind. 

438. 

The  fact  that  appellee  did  not  return  or  offer  to  return 
everything  which  he  had  received  in  exchange  for  the  stal- 
lion, before  bringing  this  action,  as  found  by  the 

8.  jury,  is  not  sufficient  to  overthrow  the  general  ver- 
dict, unless  it  also  appears  from  the  answers  to  the 

interrogatories  that  appellant  did  not  so  conduct  himself  as 
to  excuse  appellee  from  making  a  further  tender.  We  might 
presume,  in  favor  of  the  general  verdict,  that  the  evidence 
showed  that  appellant  so  conducted  himself  as  to  prevent 
appellee  from  making  a  tender,  or  that  he  told  appellee  in 
advance  that  he  would  not  accept  the  money  if  offered,  in 
either  of  which  events  a  tender  would  be  excused;  but  we 
cannot  do  this,  for  the  reason  that  the  answers  to  the  in- 
terrogatories show  that  no  such  evidence  was  introduced, 
or  if  it  was,  that  it  was  not  believed  or  acted  upon  by  the 
jury  in  arriving  at  the  verdict.  The  answers  to  the  inter- 
rogatories show  that  appellant  actually  accepted  all  the 
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money  that  was  offered,  and  that  the  reason  appellee  did  not 
tender  more  was  because  he  was  confused  as  to  the  amount 
he  had  received,  and  believed  that  he  had  tendered  the 
whole  amount  received  by  him.  These  answers  clearly 
negative  any  evidence  which  might  have  been  introduced 
within  the  issues  to  show  that  appellant  did  anything  to  ex- 
cuse or  dispense  with  the  necessity  of  a  tender. 

This  court  regrets  the  necessity  of  reversing  this  case  on 
account  of  a  matter  so  trivial  as  that  here  involved ;  but  we 
cannot  do  otherwise,  without  going  counter  to  long-estab- 
lished and  well-settled  legal  principles. 

In  a  case  where  the  answers  to  interrogatories  are  in  ir- 
reconcilable conflict  with  the  general  verdict,  this  court 
may  direct  a  judgment  on  the  interrogatories,  not- 

9.  withstanding  the  general  verdict,  or  may  order  a  new 
trial,  as  the  justice  of  the  case  may  require.  In  this 
appeal,  the  interrogatories,  which  are  in  conflict  with  the 
general  verdict,  show  that  there  was  no  rescission  of  the 
contract  because  the  tender  was  inadequate.  As  this  can 
be  corrected  by  dismissing  this  case  in  the  court  below,  and 
bringing  another  action,  after  making  the  proper  tender, 
we  think  that  the  ends  of  justice  will  be  best  subserved,  by 
ordering  that  the  trial  court  grant  appellant  a  new  trial. 

Judgment  reversed,  with  directions  to  sustain  appellant's 
motion  for  a  new  trial. 


Topp  v.  Standard  Metal  Company  et  al. 

[No.  7,212.    Filed  April  25,  1911.] 

1.  Mechanics'  Liens. — Subcontractors, — Complaint. — A  complaint 
to  foreclose  a  mechanic's  Hen,  showing  that  such  lien  was  taken 
by  subcontractors  for  services  and  materials  furnished  prior  to 
the  act  of  1009  (Acts  1909  p.  295)  is  insufficient,  since  prior  to 
the  taking  effect  of  such  act  subcontractors  were  not  entitled  to 
snch  a  lien.    p.  485. 
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2.  Mechanics*  Liens. — MatcriaJa. — Furnishing  for  Defendant's 
Use. — Cross-complaint. — A  cross-complaint  to  foreclose  a 
mechanic's  lien  for  materials  furnished,  alleging  that  defendant 
employed  a  certain  person  to  furnish  the  required  labor  and 
materials  to  construct  a  furnace  in  a  house,  that  such  person 
bought  the  materials  for  such  purpose,  that  the  plaintiff  sold  the 
materials  to  such  person  for  such  puri)ose,  and  that  they  were 
actually  used  in  defendants  house,  Bufficiently  shows  that  plain- 
tiff sold  such  materials  for  use  in  defendant's  house,    p.  486. 

3.  Mechanics'  Liens. — Materiala. — Purpose  of  Bales, — Ignorance 
of  Place  of  Use. — Evidence. — Where  the  evidence  in  a  suit  to  fore- 
close a  mechanic's  lien  for  materials  furnished,  shows  that  the 
parties  selling  such  materials  had  no  knowledge,  at  the  time  of 
the  sale  of  such  materials,  as  to  where  they  were  to  be  used,  a 
decree  for  such  cross-complainants  will  be  set  aside  as  unsup- 
ported by  the  evidence,    p.  4S7. 

4.  Appeal. —  Briefs. —  Waiver. —  Points  not  discussed  are  waived, 
p.  480. 

6.  Appeal. — Record.— Presentation  of  Question. — New  Trial — 
Cross-complaint. — Where  appellant  filed  no  motion  for  a  new  trial 
as  to  a  cross-complainant  in  a  suit  to  foreclose  a  mechanic's 
lien,  no  question  on  the  evidence  under  the  cross-complaint  can 
be  presented  on  appeal,    p.  489. 

6.  New  Trl\l. — Motions  for. — Separate  Issues. — Cross-complaints. 
— Mechanics*  Liens. — In  a  suit  for  foreclosure  by  a  holder  of  a 
mechanic's  lien  against  the  owner  of  the  property  and  other 
holders  of  mechanics'  liens,  the  other  lienholders  filing  cross- 
complaints  for  foreclosure,  the  owner's  motions  for  a  new  trial 
should  be  separate  as  to  the  plaintiff  and  the  cross-complainants, 
the  issues  being  separate,    p.  489. 

Prom  Superior  Court  of  Marion  County  (75,580) ;  James 
M.  Leathers,  Judge. 

Cross-complaint  by  the  Standard  Metal  Company  and 
others  against  Matilda  M.  Topp.  From  decrees  for  plain- 
tiff and  cross-complainants,  defendant  appeals.  Reversed 
in  part.    Affirmed  in  part. 

John  S.  Berryhill,  Charles  B.  Clarke,  Walter  C.  Clarke 
and  Clement  M.  Holderman,  for  appellant. 

Lecklider  <fe  Myers  and  John  P.  Leyendecker,  for  appel- 
lees. 

Lairy,  p.  J. — Appellant  was  the  owner  of  two  lots  in  the 
city  of  Indianapolis,  upon  which  houses  were  erected  by 
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Ulysses  Hancock,  under  a  contract  entered  into  between  her 
and  said  contractor  on  August  7,  1907,  by  the  terms  of 
which  he  was  to  erect  said  houses  and  furnish  all  material. 

This  action  was  commenced  by  the  Capitol  Lumber  Com- 
pany to  enforce  a  lien  for  material  furnished  in  the  erection 
of  said  houses.  The  owner  was  made  defendant,  as  were 
also  a  number  of  other  persons,  firms  and  corporations,  who, 
as  alleged  in  the  complaint,  claimed  to  hold  similar  liens 
against  said  real  estate.  Among  the  defendants  so  named 
were  Percy  R.  Chevalier,  the  Fox  Furnace  Company,  the 
Standard  Metal  Company,  and  the  Morgan  Coal  and  Lime 
Company,  each  of  whom  filed  a  separate  cross-complaint 
against  defendant  Topp  and  the  several  codefendants,  seek- 
ing to  foreclose  liens  upon  said  real  estate  growing  out  of 
the  erection  of  said  houses.  There  was  a  trial  by  the  court, 
and  a  finding  and  judgment  in  favor  of  plaintiff  on  its 
complaint,  and  also  in  favor  of  each  of  the  cross-complain- 
ants. The  liens  set  up  in  the  complaints  and  several  cross- 
complaints  were  ordered  foreclosed,  and  the  property  was 
ordered  sold  to  satisfy  said  liens. 

Appellant  states  in  her  brief  that  she  is  not  asking  a 
reversal  of  the  decree  entered  in  favor  of  the  Capitol  Lum- 
ber Company;  so  we  need  not  consider  any  alleged  errors 
which  arise  out  of  the  trial  of  issues  formed  on  the  com- 
plaint. 

Appellant  demurred  to  the  cross-complaint  of  the  Mor- 
gan Coal  and  Lime  Company,  on  the  ground  that  it  did  not 
state  a  cause  of  action  against  her,  and  this  presents 

1.  the  first  question  for  our  decision.  The  cross-com- 
!  plaint  aflBrmatively  shows  that  the  owner  of  the  real 

estate  let  a  contract  for  the  erection  of  said  houses,  includ- 
ing the  furnishing  of  all  labor  and  material,  to  Ulysses 
Hancock,  and  that  said  Hancock  employed  Samuel  Thomas 
and  Reuben  Hill  to  furnish  all  labor  and  material  required 
to  plaster  said  building,  for  the  agreed  price  of  $250 ;  that 
Thomas  and  Hill  completed  their  contract  on  November  1, 
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1907,  at  which  time  there  was  due  and  unpaid  on  said  con- 
tract price  the  sum  of  $58.82,  and  that  said  Thomas  and  Hill 
filed  a  notice  of  intention  to  hold  a  lien  on  said  real  estate 
for  said  sum,  and  afterwards  assigned  the  balance  due  on 
said  account,  and  also  the  lien  to  the  Morgan  Coal  and  Lime 
Company;  that  the  lien  upon  which  this  cross-complaint 
is  based  was  filed  by  a  subcontractor,  to  secure  the  balance 
due  him  upon  his  contract.  In  the  case  of  Indianapolis, 
iic,  Traction  Co.  v.  Brennan  (1910),  174  Ind.  1,  it  is  held 
that  a  subcontractor  was  not  entitled  to  a  lien  under  our 
statute  as  it  stood  prior  to  the  taking  effect  of  the  act  of 
1909  (Acts  1909  p.  295).  The  trial  court  should  have  sus- 
tained appellant's  demurrer  to  this  cross-complaint. 

The  sufficiency  of  the  other  cross-complaints  is  questioned 
for  the  first  time  in  this  court.    It  is  urged  that  the  cross- 
complaint  of  the  Pox  Furnace  Company  is  insuffi- 
2.    cient,  for  the  reason  that  its  averments  do  not  show, 
with  sufficient  certainty,  that  the  furnace,  for  the 
price  of  which  the  lien  was  filed,  was  furnished  for  the  par- 
ticular building  against  which  the  lien  is  sought  to  be  en- 

• 

forced.  It  is  not  enough  that  the  materials  were  purchased 
by  the  contractor  and  actually  used  in  the  building.  It  is 
necessary  that  they  should  have  been  sold  for  use  in  the 
building.  This  cross-complaint  alleges  that  E.  M.  Baxter 
was  employed  to  furnish  the  labor  and  material  required 
to  erect  and  construct  a  furnace  in  said  house;  that  said 
Baxter  purchased  from  said  cross-complainant  a  furnace, 
designated  No.  937,  for  and  in  consideration  of  the  sum  of 
$46;  that  said  Fox  Furnace  Company  sold  said  furnace  to 
said  Baxter  for  that  purpose,  and  that  it  was  actually 
placed  in  said  house.  These  averments  are  as  direct  and 
positive  as  could  be  desired.  There  is  no  direct  averment 
that  Baxter  purchased  the  furnace  in  question  to  be  used  in 
this  pai'ticular  house,  and  that  said  cross-complainant  sold 
it  to  him  for  that  purpose ;  but  it  is  averred  that  Baxter  was 
employed  to  furnish  the  material  and  erect  a  furnace  in  the 
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house  described,  and  that  he  bought  a  furnace  from  the 
cross-complainant,  which  was  actually  placed  in  said  house, 
and  that  cross-complainant  sold  said  furnace  to  said  Bax- 
ter for  that  purpose.  We  think  that  it  sufficiently  appears 
from  the  averments  that  the  material  in  question  was  fur- 
nished for  the  building  described,  and  that  this  cross-com- 
plaint is  sufficient  in  this  respect,  especially  when  first  at- 
tacked on  appeal. 

The  same  objection  is  urged  to  the  cross-complaint  of  the 
Standard  Metal  Company.  This  pleading  clearly  shows  that 
the  material  was  purchased  to  be  used  in  the  construction 
of  said  houses,  that  said  cross-complainant  sold  said  ma- 
terial for  that  purpose,  and  that  it  was  actually  used  in 
the  construction  of  said  houses.  The  pleading  is  not  open 
to  the  objection  made,  and  the  demurrer  was  properly  over- 
ruled. 

Appellant  filed  a  motion  for  a  new  trial  upon  the  issues 

formed  on  the  cross-complaint  of  the  Pox  Furnace  Company, 

and  also  on  the  issues  formed  on  the  cross-complaint 

3.  of  the  Standard  Metal  Company.  Both  of  these  mo- 
tions were  overruled,  and  these  rulings  are  assigned 
as  error.  The  reasons  assigned  for  a  new  trial  are  that  the 
decision  of  the  court  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law.  We  have  carefully  examined  the 
evidence  in  this  case  as  bearing  upon  each  of  the  cross-com- 
plaints under  consideration.  The  evidence  clearly  shows 
that  the  Fox  Furnace  Company,  when  it  sold  the  furnace  to 
Baxter,  had  no  notice  or  knowledge  as  to  where  said  furnace 
was  to  be  used,  or  in  whose  house  it  was  to  be  placed ;  that 
the  sale  was  made  to  Baxter  in  a  general  way,  and  that  he 
took  it  from  the  storage  house  and  used  it  in  appellant's 
house.  The  evidence  in  support  of  the  claim  of  the  Stand- 
ard Metal  Company  shows  that  the  material  furnished  by 
that  company  was  sold  to  Baxter,  without  any  knowledge 
on  the  part  of  the  company  as  to  where  it  was  to  be  used, 
and  that  it  did  not  know  in  what  houses  the  material  had 
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been  placed,  until  it  attempted  to  collect  the  bill  from  Bax- 
ter.  There  is  no  evidence  in  the  record  tending  to  show 
that  the  materials  furnished  by  either  of  these  companies 
were  furnished  for  or  intended  by  the  sellers  to  be  used  in 
appellant's  houses.  It  is  not  sufficient  for  the  enforcement 
of  a  materialman's  lien  to  show  that  the  materials  were 
furnished  to  the  contractor,  and  were  in  fact  used  in  the 
l)uil(ling,  and  that  the  contractor  purchased  them  for  that 
purpose;  but  it  must  further  appear  that  they  were  fur- 
nished by  the  materialman  for  use  in  the  particular  build- 
ing on  which  it  is  sought  to  hold  a  lien.  Miller  v.  Fosdick 
(1901),  26  Ind.  App.  293;  Talbott  v.  Ooddard  (1877),  55 
Ind.  496;  Crawford  v.  Crockett  (1876),  55  Ind.  220;  City 
of  Crawfordsville  v.  Barr  (1873),  45  Ind.  258;  Jones  v. 
Hall  (1894),  9  Ind.  App.  458. 

In  the  case  of  Miller  v.  Fosdick,  supra,  the  court  said: 
**The  special  findings  show  that  the  materials,  consisting 
of  lumber,  for  which  it  was  sought  to  enforce  a  lien,  were 
by  the  appellant  sold  to  the  defendant  Carr  and  charged  to 
him,  and  were  by  him  purchased  for  use  in  the  construction 
of  a  building,  and  were  so  used,  but  it  is  not  stated  that  they 
were  furnished  by  the  appellant  for  the  particular  building 
on  which  it  was  sought  to  enforce  the  lien.  Indeed,  it  is 
not  stated  that  the  appellant  knew  the  particular  purpose 
for  which  the  lumber  was  purchased,  or  that  he  had  any  in- 
formation of  an  intention  on  the  part  of  any  one  to  con- 
struct or  to  repair  any  building.  There  is  no  pretense  that 
there  was  any  personal  liability  of  the  appellee  Fosdick,  and 
in  view  of  the  failure  to  show  that  the  materials  were  fur- 
nished for  the  particular  building,  it  must  be  held  that  the 
finding  did  not  show  sufficient  facts  to  subject  her  interest 
in  the  real  estate  to  a  lien.'' 

In  this  case,  as  there  is  no  evidence  tending  to  prove  that 
the  materials  furnished  by  either  the  Fox  Furnace  Com- 
pany or  the  Standard  Metal  Company  were  furnished  for 
the  buildings  owned  by  appellant,  and  as  there  is  no  evi- 
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dence  upon  which  a  personal  judgment  could  be  based,  the 

court  should  have   granted  a  new  trial  upon   the   issues 

formed  by  both  of  these  cross-complaints. 

Appellant  assigns  as  error,  that  the  cross-complaint  of 

Percy  R.  Chevalier  does  not  state  facts  sufficient  to 

4.  constitute  a  cause  of  action,  but  as  this  alleged  error 
is  not  discussed  in  appellant's  brief,  it  is  treated  as 

waived. 

It  is  argued  by  appellant,  in  her  brief,  that  the  evidence 

ifi  not  sufficient  to  sustain  the  decision  of  the  court  in  favor 

of  this  cross-complainant,  but  this  question  cannot 

5.  be  considered  by  this  court.     Appellant  did  not  file 
any  motion  for  a  new  trial  upon  the  issues  formed  on 

this  cross-complaint,  and  therefore  the  sufficiency  of  the 
evidence  to  sustain  the  decision  is  not  presented. 

As  a  general  rule  a  motion  for  a  new  trial  must  be  di- 
rected to  the  whole  case.    It  is  not  generally  proper  to  select 
isolated  issues  and  assail  them  by  motions  for  a  new 
6.    trial.     Johnson  v.  McCulloch   (1883),  89  Ind.  270; 
State,  ex  rel,  v.  Templin  (1890),  122  Ind.  235.     In 
cases,  however,  where  the  rights  of  the  parties  are  several 
and  distinct,  or  the  issues  are  different  and  independent, 
a  motion  for  a  new  trial  may  be  directed  to  one  of  such  in- 
dependent issues.    The  causes  of  action  set  up  in  the  several 
cross-complaints  in  this  case  present  distinct  and  independ- 
ent issues,  and  a  motion  for  a  new  trial  might  be  sustained 
as  to  one  of  such  cross-complaints  without  in  any  way  af- 
fecting judgments  rendered  on  others.    Elliott,  App.  Proc. 
§844;  First  Nat.  Bank  v.  Williams  (1891),  126  Ind.  423; 
6oar,  Scott  &  Co.  v.  Shaffer  (1894),  139  Ind.  191.    In  such 
a  ease,  the  motion  should  be  for  a  new  trial  of  the  issues 
joined  on  the  cross-complaint.     Meyer  v.  Manhattan  Life 
Ins.  Co.  (1896),  144  Ind.  439. 

The  decree  of  the  lower  court,  based  on  the  cross-com- 
pJaint  of  Percy  R.  Chevalier,  is  affirmed,  and  the  decrees 
^^'^^d  on  the  cross-complaints  of  the  Morgan  Coal  and  Lime 
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Company,  the  Pox  Furnace  Company  and  the  Standard 
Metal  Company  are  reversed,  with  directions  to  sustain  the 
demurrer  to  the  cross-complaint  of  the  Morgan  Coal  and 
Lime  Company,  and  to  sustain  appellant's  motions  for  new 
trials  as  to  the  issues  formed  on  the  cross-complaints  of  the 
Fox  Furnace  Company  and  the  Standard  Metal  Company. 
The  decree  of  the  court,  based  on  the  complaint  of  the  Capi- 
tol Lumber  Company,  is  also  affirmed. 


Town  of  Monticello  v.  Condo. 

[No.  6,951.    Filed  AprU  25,  1911.] 

1.  Municipal  Corporations. — Streets. — Adjacent  Dangers. — Negli- 
gence.— A  town  is  liable  for  permitting  dangerous  unguarded 
places  to  remain  along  the  sides  of  its  streets,  or  in  close  prox- 
imity thereto,     p.  492. 

2.  Municipal  Corporations. — Defective  Streets. — Notice. — Con- 
tributory Negligence. — A  pedestrian  is  not  necessarily  guiltj'  of 
contributory  negligence  in  using  a  street  known  to  be  defective, 
the  law  merely  requiring  the  use  of  care  ct)mniensurate  with  the 
known  danger,    p.  492. 

3.  Trial. — Undisputed  Facts. — Court. — Jury.— Where  the  facts  are 
undisputed  and  but  one  reasonable  inference  can  be  drawn  there- 
from, the  question  is  for  the  court,  otherwise  for  the  jury.    p.  493. 

4.  Municipal  Corporations. — Dangerous  Streets. — Use  of. — Con- 
trihutory  Negligence. — A  woman  who  uses  a  street  known  to  be 
so  dangerous  that  ordinarily  prudent  persons  would  not  use  it, 
is  guilty  of  contributory  negligence,    p.  493. 

5.  Municipal  Cqrporations. — Defective  Streets. — Negligence. — 
Contributory. — A  woman  who  attempts  to  travel  in  the  night, 
without  a  light,  over  a  dark  street  known  to  be  situate  along  a 
dangerous,  unguarded  precipice,  is  not  guilty  of  contributory 
negligence  as  a  matter  of  law,  where  she  uses  care  in  trying  to 
keep  in  the  street,    p.  493. 

From  White  Circuit  Court;  James  P.  Wason,  Judge. 

Action  by  Catherine  Condo  against  the  Town  of  Monti- 
cello.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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WUliam  E.  Uhl,  for  appellant. 

Reynolds  &  Sills  and  Oeorge  W,  Kassahaum,  for  appellee. 

Pelt,  J. — ^An  appeal  from  a  judgment  in  favor  of  appel- 
lee for  $700  for  personal  injuries.  The  errors  assigned  by 
appellant  question  the  sufficiency  of  the  second  paragraph 
of  appellee's  complaint  and  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial.  Judgment  is  asked  on  the 
answers  to  the  interrogatories,  notwithstanding  the  general 
verdict. 

The  complaint  alleges  that  on  July  26,  1906,  and  for  eight 
years  prior  thereto,  appellee  resided  in  the  town  of  Monti- 
cello,  Indiana,  on  the  west  side  of  Main  street,  and  near 
a  certain  bridge;  that  the  south  end  of  said  street  crosses 
a  small  creek,  which  is  spanned  by  a  stone  arch  or  bridge, 
over  which  is  an  embankment  about  twelve  feet  high;  that 
at  this  point  there  were  no  sidewalks,  and  the  traveled  road- 
way was  about  forty-six  feet  wide,  and  was  used  by  pedes- 
trians and  vehicles;  that  when  said  arch  and  embankment 
were  constructed,  appellant  placed  railings  along  both 
sides,  but  about  three  years  before  appellee's  accident,  the 
railing  on  the  west  side  fell,  and  no  other  protection  was 
provided  until  after  said  accident;  that  by  the  negligence 
of  appellant  said  declivity  on  said  day  was  without  any 
railing  or  barrier ;  that  appellant  had  notice  and  knowledge 
of  said  dangerous  condition  in  time  to  remedy  it  and  pre- 
vent  appellee's  injury;  that  on  the  evening  of  July  26, 1906, 
appellee  went  from  her  home  south  of  said  bridge,  to  see 
and  care  for  a  sick  neighbor  who  resided  a  short  distance 
north  and  east  of  said  bridge ;  that  she  started  home  about 
10  o  'clock ;  that  the  night  was  very  dark  and  the  street  was 
not  lighted;  that  without  any  fault  or  negligence  on  her 
part,  and  in  the  exercise  of  due  care  to  avoid  injury,  she 
proceeded  in  the  usual  way  along  said  street  in  the  di- 
rection of  her  home;  that  she  walked  slowly,  felt  her  way 
with  her  feet,  and  looked  in  the  direction  in  which  she  was 


492  APPELLATE  COURT  OP  INDIANA, 

Town  of  Montlcello  v.  Condo — 47  Ind.  App.  490. 

going;  that  while  so  doing  she  fell  from  the  west  side  of 
said  embankment,  at  the  point  where  there  was  no  railing  or 
guard,  down  said  declivity,  a  distance  of  about  twenty  feet, 
by  which  fall  her  left  leg  was  broken  and  other  injuries  w^ere 
sustained. 

The  answers  to  the  interrogatories  find  the  facts  as  al- 
leged in  the  complaint,  and  that  appellee  knew  for  some 
time  prior  to  the  accident  that  the  embankment  where  she 
fell  was  not  protected  by  a  railing  or  otherwise;  that  she 
used  no  light,  and  could  by  the  use  of  a  lantern  or  other 
light  have  prevented  the  accident  which  caused  her  injury. 

No  claim  is  made  that  the  town  is  liable  for  failure  to 
light  the  street,  but  liability  is  based  upon  the  negligence 
of  appellant  in  failing  properly  to  guard  the  embankment 
at  the  bridge.  Appellant  does  not,  in  its  brief,  controvert 
the  question  of  its  alleged  negligence,  and  the  sole  conten- 
tion is  that  the  complaint,  the  evidence  and  the  answers  to 
the  interrogatories  show  contributory  negligence  on  the 
part  of  appellee. 

The  duty  of  municipal  authorities  to  maintain  streets  in 

a  reasonably  safe  condition  for  travel  thereon  extends  not 

only  to  the  traveled  part  of  the  highway,  but  requires 

1.  that  such  measures,  as  ordinary  prudence  suggests, 
be  taken,  to  prevent  persons  who  use  ordinary  care 

from  falling  into  dangerous  places  along  the  sides  of,  or  in 
close  proximity  to,  streets.  City  of  Delphi  v.  Lowery 
(1881),  74  Ind.  520,  522,  39  Am.  Rep.  98;  Higert  v.  City  of 
Oreencastle  (1873),  43  Ind.  574,  600;  City  of  Viticennes  v. 
Spees  (1905),  35  Ind.  App.  389;  City  of  Huntington  v. 
Lusch  (1904),  33  Ind.  App.  476;  City  of  Elwood  v.  Addi- 
son (1901),  26  Ind.  App.  28. 

A  person  is  not  necessarily  guilty  of  negligence  in  at- 
tempting to  pass  over  a  public  street  which  he  knows  to  be 
dangerous,  but  in  such  case  he  must  use  care  com- 

2.  mensurate  with  the  known  danger.     Citizens  8t,  R. 
Co,  V.  Sutton  (1897),  148  Ind.  169;  City  of  Rick- 
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mond  V.  Mulholla^id  (1888),  116  Ind.  173;  City  of  Indian- 
apolis V.  Cook  (1884),  99  Ind.  10,  13;  Toledo,  etc.,  B.  Co. 
V,  Brannagan  (1881),  75  Ind.  490,  492;  City  of  Indian- 
apolis  V.  Mullally  (1906),  38  Ind.  App.  125. 

There  is  here  practically  no  dispute  as  to  the  facts.    In 
snch  case,  if  all  reasonable  minds  can  draw  but  one  infer- 
ence from  them,  the  question  to  be  determined  is  one 

3.  of  law  for  the  court ;  but  where  different  conclusions 
may  reasonably  be  drawn  by  prudent  men  from  un- 
disputed facts,  the  question  is  one  for  the  jury.  Stoy  v. 
Louisville,  etc.,  B.  Co.  (1903),  160  Ind.  144;  Stroble  v.  City 
of  New  Albany  (1896),  144  Ind.  695,  698;  City  of  Franklin 
V.  Barter  (1891),  127  Ind.  446,  448;  City  of  Valparaiso  v. 
Schwerdt  (1907),  40  Ind.  App.  608;  City  of  Huntington  v. 
Lusch,  supra. 

This  case  differs  from  the  cases  where  a  person  with  knowl- 
edge of  the  defects  and  dangers,  under  circumstances  where 
he  may  reasonably  anticipate  injury,  attempts  to  use 

4.  a  street  so  defective  or  obstructed  as  to  be  generally 
out  of  use  and  practically  impassable ;  for  under  such 

conditions  it  is  negligence  to  attempt  to  use  the  street,  and 
one  who  does  so  takes  the  risk  or  hazard  upon  himself.  Like- 
wise, where  one  with  knowledge  of  the  danger  uses  no  care 
to  avoid  injury,  he  is  guilty  of  contributory  negligence,  and 
cannot  recover.  Town  of  Oosport  v.  Evans  (1887),  112  Ind. 
133,  136,  2  Am.  St.  164;  Indiana,  etc..  Oil  Co.  v.  O'Brien 
(1903),  160  Ind.  266;  City  of  Bloomington  v.  Bogers 
(1894),  9  Ind.  App.  230. 

In  this  case,  appellee  is  shown  to  have  used  some  care  to 

avoid  injury,  and  the  question  presented  for  decision  is. 

Did  she  use  care  commensurate  with  the  known  dan- 

5.  gerf    The  street  was  not  impassable  nor  out  of  use 
to  any  extent,  but  was  only  rendered  dangerous  by 

the  absence  of  the  railing  or  guard.  The  danger  was  greater 
at  night  than  in  the  daytime,  but  still  the  absence  of  a  rail- 
ing or  guard  made  it  dangerous  in  the  daytime.    Appellee 
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knew  the  condition  of  the  street,  but,  notwithstanding  that 
fact,  she  had  the  lawful  right  to  use  it  either  in  the  day- 
time or  night-time.  The  complaint  avers,  and  the  jury 
found,  that  she  walked  slowly,  felt  her  way  with  her  feet, 
and  looked  in  the  direction  she  was  going.  The  jury  found 
that  she  did  not  carry  a  lantern  or  other  light,  nor  use  a 
stick  to  feel  her  way,  as  suggested  by  appellant's  counsel. 
We  think  it  plain  that  prudent  men  might  reasonably  con- 
clude that  her  care  was  commensurate  with  the  known  dan- 
ger. Others  might  find  that,  under  such  circumstances,  the 
failure  to  carry  a  lantern  or  use  a  shepherd's  crook  to  feel 
for  pitfalls  shows  a  want  of  care  commensurate  with  the  dan- 
ger. We  cannot,  however,  on  such  showing,  adjudicate  neg- 
ligence precluding  a  recovery. 

The  question  was  properly  submitted  to  the  jury,  and 
there  is  nothing  in  the  record  that  warrants  us  in  disturb- 
ing the  finding.    Judgment  affirmed. 


Beatty  v.  Miller  et  al. 

[No.  7,218.    Filed  April  20,  1911.] 

1.  RjcpLEYiN. — Possession, — RigJit  of, — The  right  of  poflsession  Is 
the  gist  of  an  action  in  replevin,    p.  496. 

2.  Contracts. — Intention. — Custom. — Sales. — In  agreements  for 
the  sale  of  property  the  intention  of  the  parties  Is  the  principal 
question,  and  that  is  determined  from  all  of  the  circumstances 
including  any  local  customs  or  usages  bearing  on  such  question, 
p.  496. 

3.  CoNTBACTS. — Sales. — Intention. — Question  for  Jury. — The  inten- 
tion of  the  parties  to  a  sale  of  personal  property  is  a  question  for 
the  jury  or  court  trying  the  case.    p.  496. 

4.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  496. 

5.  Sales. — Transfer  of  Title. — Question  for  Jury. — Where  plaintiff 
agreed  to  sell  to  defendant  certain  hogs,  receiving  thereon  $100 
as  part  payment,  afterwards  delivering  the  hogs  and  agreeing 
upon  certain  terms  in  settlement,  the  defendants  later  offering  to 
settle  on  such  terms,  at  which  time  the  plaintiff  refused  either  to 
accept,  or  to  return  the  $100,  the  jury  is  warranted  In  finding 
that  the  title  passed  to  defendant,    pp.  497, 498, 499. 
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C.  CoNTBACTS. — Executory. — Sales. — ^An  agreement  to  sell  and  de- 
liver certain  hogs  at  an  agreed  price  constitutes  an  executory 
contract  of  sale.    p.  498. 

7.  CoNTBACTS. — Lex  Loci  Contractus. — Sales. — A  contract  of  sale 
made  in  a  sister  state  is  governed  by  the  laws  of  such  state,  p. 
498. 

S.  CoNTBACTS. — Nonperformance. — Justification. — Conduct  by  one 
party  to  a  contract  whit-h  prevents  the  performance  thereof  by 
the  other  justifies  the  nonperformance  thereof  by  the  latter, 
p.  499. 

9.  Tendeb. — Checks. — Waiver. — Jury. — ^A  tender  by  check,  where 
the  amount  thereof  only  is  objected  to,  is  sufficient;  and  the  evi- 
dence of  a  waiver  of  tender  is  for  the  court,  or  jury  trying  the 
case.    p.  499. 

10.  Damages. — Replevin. — Expenses. — Where  a  defendant's  ani- 
mals were  delayed  in  shipment  because  of  a  rei)levin  action,  the 
plaintiff  is  liable  for  the  expenses  incident  to  the  delay  and  also 
for  the  loss  due  to  a  fall  in  the  market  during  such  time.    p.  500. 

From  Superior  Court  of  Marion  County  (75,904) ;  John 
L.  McMasier,  Judge. 

Action  by  William  A.  Beatty  against  Samuel  M.  Miller 
and  others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Charles  A.  Dryer,  for  appellant. 
Elmer  E.  Stevenson,  for  appellees. 

Ibach,  J. — Action  in  replevin  was  brought  by  appellant 
against  appellees  for  the  possession  of  116  hogs,  of  which  he 
avers  he  is  the  owner. 

Judgment  was  rendered  that  appellee  Miller  was  the 
owner,  by  purchase  from  appellant,  of  said  hogs,  that  he 
was  entitled  to  the  return  thereof,  and  that  he  should  re- 
cover on  his  counterclaim  for  damages  the  sum  of  $84.82, 
the  expense  occasioned  to  him  by  delay  of  the  sale  of  the 
hogs  because  of  the  replevin  action.  The  judgment  further 
provided  that  it  should  be  without  prejudice  to  any  right 
which  appellant  might  have  to  recover  from  Miller  the  pur- 
chase price  of  the  hogs. 

Error  is  assigned  in  overruling  appellant's  motion  for  a 
new  trial,  for  the  reasons  that  the  damages  assessed  by  the 
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court  are  excessive,  that  the  decision  of  the  court  is  not 
sustained  by  sufBcient  evidence,  and  that  the  decision  of  the 
court  is  contrary  to  law. 

The  main  question  for  consideration  presented  by  this 

appeal  is  whether  there  was  a  sale  of  the  hogs  in  question 

by  Beatty  to  Miller  before  the  beginning  of  the  ac- 

1.  tion,  thereby  giving  Miller  the  right  of  possession  of 
such  personal  property,  for  the  question  of  possession 

enters  into  and  becomes  the  very  gist  of  the  action  of  re- 
plevin. 

In  agreements  for  the  sale  of  personal  property,  the  prin- 
cipal question  is  the  intention  of  the  parties,  which  is  to  be 
ascertained  from  a  correct  determination  of  the  con- 

2.  tract,  taken  in  connection  with  all  the  circumstances 
of  the  transaction.    Levasseur  v.  Cary  (1886),  1  New 

Eng.  Rep.  (Me.)  893;  24  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
1023. 

It  has  also  been  held  that  business  usages  prevalent  at 
the  time  and  place  of  the  contract  may  bear  on  the  question 
of  intention.  J.  B,  Lyon  dk  Co.  v.  Culbertson,  Blair  <fc  Co. 
(1876),  83  ID.  33,  25  Am.  Rep.  349;  Oldershaw  v.  Knoles 
(1879),  4  111.  App.  63;  Momingstar  v.  Cunningham  (1887), 
110  Ind.  328,  59  Am.  Rep.  211. 

In  every  case,  therefore,  where  the  question  of  the  sale 
of  personal  property  is  involved,  it  is  for  the  jury, 

3.  or  the  trial  court  if  the  trial  is  without  a  jury,  to 
ascertain  the  true  intentions  of  the  parties  to  the 

contract  of  sale,  and  each  case  must  stand  upon  its  own 
peculiar  evidence. 

It  is  also  well  established  that  appellate  courts  will  not 

weigh  evidence.     In  cases  like  this,  where  the  evidence  is 

conflicting,  this  court  must  limit  its  review  of  the 

4.  case  to  considering  whether  there  was  evidence  pre- 
sented to  the  trial  court  which  will  support  its  find- 
ing and  judgment.    The  trial  court  is  the  sole  judge  of  the 
weight  of  evidence,  and  may,  for  good  reasons  apparent  to  it. 
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but  which  this  court  cannot  know  from  the  record,  give  to 
part  of  the  evidence  little  weight,  or  no  weight  at  all. 

The  uncontradicted  evidence  in  this  case,  however,  shows 

the  following  facts:     On  March  28,  1908,  Charles  Miller, 

the  son  and  agent  of  appellee,  made  a  contract  with 

5.  appellant,  by  which  the  latter  was  to  sell  to  appellee 
120  hogs,  at  five  and  one-half  cents  a  pound,  to  be 
delivered  on  April  15,  1908,  at  Raymond,  Illinois.  Charles 
Miller  paid  appellant  $100  on  the  transaction,  by  a  check 
of  his  father's,  signed  by  himself  as  agent,  which  appellant 
later  cashed.  Subsequently,  appellant  met  the  Millers  in 
Raymond,  and  arrangements  were  made  for  him  to  deliver 
the  hogs  on  April  11.  On  that  date  appellant  and  his  son 
drove  the  hogs  to  Raymond,  to  the  stock-pens,  where  they 
were  to  be  weighed  and  the  amount  to  be  paid  to  appellant 
ascertained.  Charles  Miller  met  them,  and  assisted  in  bring- 
ing the  hogs  into  town,  and  appellee  Miller,  his  father,  was 
at  the  pens  when  the  hogs  were  brought  there.  He  objected 
to  receiving  four  small  pigs,  and,  with  appellant's  consent, 
these  were  separated  from  the  others.  Appellee  ^liller  then 
weighed  the  remaining  hogs,  appellant  standing  near.  They 
were  driven  into  a  pen  and  fastened  up  by  Miller,  and  then 
a  controversy  arose  as  to  the  docking  of  certain  hogs,  ac- 
cording to  the  custom  of  stock  buyers  of  the  neighborhood. 
Appellant  agreed  to  a  dock  of  160  pounds  for  three  certain 
hogS)  shown  to  be  somewhat  less  salable  than  the  rest  of 
the  number.  Appellee  Miller  claimed  that  several  others 
should  be  docked,  and  insisted  on  a  dockage  of  400  pounds. 
Appellant  refused  to  agree  to  this. 

Prom  this  point  the  evidence  is  conflicting.  That  given 
by  appellee  and  his  witnesses,  largely  contradicted  by  ap- 
pellant and  his  witnesses,  is  to  the  following  effect:  Ap- 
pellee Miller  told  appellant  that  if  he  would  return  his  $100 
he  might  have  the  hogs,  for  the  sake  of  peace ;  that  appel- 
lant refused  to  do  so;  that  appellee  then  offered  to  settle 
Vol.  47—32 
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with  appellant  on  his  own  terras  of  160  pounds  dockage,  but 
did  not  at  the  time  write  out  a  check,  because  appellant  re- 
fused to  accept  payment ;  that  later  in  the  same  afternoon 
he  made  out  a  check,  and  by  his  son  offered  it  to  appellant, 
who  still  refused  it,  and  again  refused  it  on  the  next  day. 
This  check  was  drawn,  for  the  amount  the  hogs  weighed,  less 
160  pounds,  at  the  agreed  price,  and  appellant  did  not  ob- 
ject to  accepting  it  because  it  was  a  check,  but  because,  not- 
withstanding his  agreement  to  dock  160  pounds,  and  to  ex- 
cept the  four  pigs  from  the  contract,  he  claimed  the  amount 
insufficient.  One  witness  testified  that  appellant  at  this  time 
said  that  he  would  not  accept  any  amount  from  appellee. 

Later  developments  have  little  bearing  on  the  question  of 

the  transfer  of  title.    That  the  contract  made  on  ^larch  28 

was  an  executory  contract,  and  not  a  completed  sale, 

6.  is  apparent  from  all  the  evidence  in  the  case.    Tliere 
is  evidence  in  the  record  tending  to  show  that  on 

April  11  the  sale  became  an  executed  or  completed  one.  It 
appears,  however,  that  appellant,  on  April  12  attempted  to 
ship  the  hogs,  and  was  prevented  by  the  Millers,  who  them- 
selves shipped  those  in  suit  to  Indianapolis  to  Tolin,  Mat- 
tern  &  Co.  Appellant  came  to  Indianapolis  and  began  the 
present  replevin  action.  Appellee  Miller  retained  possession 
of  the  hogs  by  executing  a  redelivery  bond,  and  then  com- 
pleted their  sale  to  appellees  Tolin,  Mattem  &  Co. 
Both  appellant  and  appellees  are  residents  of  Illinois, 
the  contract  of  sale  was  made  in  that  state,  and  is 

7.  governed  by  the  law  of  Illinois.     Oarrigue  v.  Kellar 
(1905),  164  Ind.  676,  69  L.  R.  A.  870,  108  Am.  St. 

324.  We  shall  therefore  cite  Illinois  cases  to  support  our 
conclusion. 

Appellant  insists  that  title  to  the  hogs  did  not  pass  to 

appellee  Miller,  and  that  there  was  a  mutual  rescission  of 

the  executory  contract  of  sale.    While  there  is  evi- 

5.     dence  upon  which  the  court  might  have  so  found,  the 

evidence  tends  to  sustain  the  finding  that  title  did 
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pasSy  and  to  prove  that  appellant  had  put  the  hogs  out  of 
his  power  into  that  of  appellee  Miller,  that  they  had  been 
weighed  for  the  purpose  of  ascertaining  the  price,  and  that 
said  appellee  offered  to  appellant  the  amount  which  he  had 
agreed  to  accept,  but  was  prevented  from  giving  it  to  him 
by  appellant's  conduct.    It  is  a  well-established  prin- 

8.  ciple  of  law  that  the  actions  and  conduct  of  one  party 
to  a  contract^  which  prevent  the  other  from  perform- 
ing his  part,  excuse  nonperformance.     Oorham  v.  Farson 
(1887),  119  111.  425,  10  N.  E.  1;  2  Mechem,  Sales  §§1106, 
1107. 

Appellee  Miller  seems  in  this  view  of  the  case  to  have 
honestly  done  aU  in  his  power  to  pay  the  purchase  price  to 
appellant,  and  even  to  have  made  concessions  to  said 
5.    appellant  in  order  to  carry  out  his  part  of  the  con- 
tract, instead  of  having  rescinded  it.    In  the  light  of 
these  facts,  we  cannot  say  that  the  trial  court  was  not  justi- 
fied in  finding  that  title  to  the  hogs  had  passed  to  Miller, 
and  that  the  relation  between  him  and  Beatty  became  that 
of  debtor  and  creditor. 

Appellant  urges  that  the  check  offered  by  Miller  to  him 

was  not  a  suflBcient  tender  of  the  purchase  price.     Money 

alone  has  been  made  a  legal  tender  by  law,  and  yet 

9.  where  a  check  is  offered  by  the  debtor,  and  is  objected 
to  by  the  creditor,  because  it  is  not  for  the  correct 

amount,  it  is  a  waiver  of  the  objection  that  the  tender 
was  not  made  in  cash,  if  no  objection  is  made  to  it  be- 
cause it  is  a  check.  28  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
26;  Gradle  v.  Warner  (1892),  140  111.  123,  29  N.  E.  1118. 
Whether  the  production  of  iponey  was  waived  by  appel- 
lant is  a  fact  for  the  trial  court  to  find,  and  when  it  conclu- 
sively appears  that  a  tender  would  have  been  unavailing,  it 
need  not  be  shown.  Oorham  v.  Farson,  supra;  McManus  v. 
Gregory  (1885),  16  Mo.  App.  375;  Benjamin,  Sales  (5th 
ed.)  771.     In  the  present  case,  the  refusal  of  an  offered 
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check,  under  the  circumstances  testified  to  by  appellee  Mil- 
ler, was  a  waiver  of  further  tender. 

There  is  evidence  in  the  record  clearly  sustaining  the 

award  of  damages  to  Miller  on  his  counterclaim.    The  hogs 

were  held  in  the  stockyards  at  heavy  expense  for  two 

10.  days,  on  account  of  the  suit  brought  by  appellant, 
and  the  price  of  hogs  fell  during  that  time  forty 
cents  on  the  hundred  pounds. 

No  reversible  error  appearing  in  the  record,  the  judgment 
is  aflSrraed. 


School  City  of  Evansville  v.  Hickman. 

[No.  0,917.    Filed  April  26,  1911.] 

1.  Schools. — Teachers. — Wagat. — The  minimum  wages  of  school 
teachers  are  regulated  by  penal  statutes  (§§6596, 6598  Bums  1908. 
Acts  1903  p.  528,  §§1,  3).     p.  502. 

2.  CoNTBACTS. — Illegal. — Heforniation, — Illegal  and  void  contracts 
cannot  be  reformed,    p.  503. 

8.  Contracts. — Void. — What  are. — A  contract  which  involves  the 
doing  of  an  act  malum  in  ne,  against  public  policy,  or  in  violation 
of  a  statute,  is  void.    p.  503. 

4.  Contracts. — Prohibited  by  Statutory  Penalty. — Enforcement 
of. — A  contract  In  violation  of  a  statute  which  penalizes  one 
party  for  the  protection  of  another  will  be  so  construed,  and  it 
may  be  enforced  in  favor  of  the  party  whom  the  statute  sc^ks  to 
protect,     p.  503. 

5.  Contracts.  —  Teach  era*  Wages.  —  ScJiools.  —  Statutes.  —  Under 
§6596  Burns  1908,  Acts  1903  p.  528,  §1,  providing  that  the  daily 
wages  of  school  tencliers  shall  not  be  less  than  a  certain  sum, 
and  §6598  Burns  190S,  Acts  1903  p.  528,  §3,  making  it  a  misde- 
meanor for  any  school  officer  to  violate  any  of  the  provisions  of 
the  foregoing  statute,  a  contract  to  teach  for  le&s  than  the  statu- 
tory sum  can  be  enforced  by  the  teacher  for  the  minimum  sum 
provided  by  statute,  the  provision  for  receiving  less  being  void, 
and  the  law  writing  into  the  contract  the  statutory  minimam 
wages,    pp.   503. 505, 507. 

6.  Schools. — Teachers'  Wages. — Contracts. — Parties. — In  Pari 
Delicto. — A  school  teacher  who  contracts  with  a  school  officer  to 
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teach  for  less  than  the  minimum  wages  provided  by  statute 
(S«r>96  Burns  190S,  Acts  1003  j).  528,  §1)  is  not  in  pari  delicto 
with  such  officer,  and  such  teacher  may  enforce  the  contract  for 
the  minimum  statutory  amount,    p.  504. 

7.  Contracts.  —  Reformation.  —  Schools,  —  Teachers,  —  A  school 
teacher's  conti*act  that  provided,  by  mistake,  for  the  teaching  of 
a  school  In  1902  may  be  reformed,  in  accord  with  the  truth,  to 
show  that  the  school  was  to  be  taught  in  1905.    p.  505. 

8.  Schools.  — Teachers, — Contracts, — Written. — Recovery, — School 
teachers*  contracts  must  be  in  writing;  and  no  action  lies  upon 
an  oral  contract  or  upon  the  quantum  meruit,    p.  505. 

Prom  Superior  Court  of  Vanderburgh  County;  Alex- 
ander Gilchrist,  Judge. 

Action  by  Sadie  Hickman  against  the  School  City  of  Ev- 
ansville.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Albert  J.  Veneman,  for  appellant. 
William  Reister,  for  appellee. 

Lairy,  p.  J. — This  was  an  action  brought  by  appellee 
against  appellant  to  recover  $105,  which  she  claims  to  be  due 
to  her  for  teaching  in  the  public  schools  of  the  city  of 
Evansville,  Indiana,  for  the  school  year  beginning  Septem- 
ber 1,  1905.  It  appears  from  the  complaint  that  appellee 
entered  into  a  written  contract  with  appellant  to  teach  dur- 
ing said  school  term  of  ten  months,  at  a  salary  of  $35  a 
month,  and  that  in  pursuance  of  .said  contract  she  taught 
in  one  of  the  schools  of  said  city  for  the  term  of  ten  months, 
and  was  paid  the  sum  of  $350;  that,  previous  to  the  time 
of  entering  into  said  contract,  appellee  had  taught  one  term 
of  school,  and  at  the  time  she  entered  into  said  contract  she 
was  the  holder  of  a  teacher's  license,  having  a  general  aver- 
age of  ninety-one  per  cent ;  that  by  mutual  mistake  of  both 
parties,  and  by  mistake  of  the  scrivener,  the  printed  date, 
1902,  remained  in  the  contract  as  the  year  in  which  said 
school  term  was  to  commence,  when  it  was  intended  by  both 
parties  that  the  contract  was  to  apply  to  the  school  term 
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begiiming  in  1905,  and  that  the  date  1905  was  intended  to 
be  used,  instead  of  the  date  1902,  as  printed  in  said  con- 
tract. There  was  a  prayer  that  the  contract  be  corrected  in 
this  particular. 

The  minimum  wages  of  teachers  in  the  public  schools  of 

this  State  are  regulated  by  statute.     The  statute  in  force 

at  the  time  this  contract  was  entered  into  provides 

1.  that  **  after  the  first  school  term  of  any  teacher,  said 
teacher's  daily  wages  shall  not  be  less  than  an  amount 
determined  by  multiplying  two  and  one-half  cents  by  the 
general  average  of  scholarship  and  success  given  the  teacher 
on  his  highest  grade  of  license  at  the  time  of  contracting." 
§6596  Bums  1908,  Acts  1903  p.  528,  §1.  The  statute  also 
provides  that  '*all  school  officers  shall  comply  with  the  pro- 
visions of  this  act,  and  shall  pay  the  teachers  employed  by 
them  no  less  than  such  amount  as  shall  be  determined  by 
sections  one  and  two  of  this  act.  School  officers  who  shall 
be  adjudged  guilty  of  violating  any  of  the  provisions  of  this 
act  shall  be  fined  in  any  amount  not  exceeding  $100  for 
such  offense."  §6598  Bums  1908,  Acts  1903  p.  528,  §3. 

A  demurrer  to  the  complaint  was  overruled,  and  the  ease 
was  tried  by  the  court,  resulting  in  a  finding  and  judg- 
ment in  favor  of  appellee  for  $105.  Appellant  filed  a  mo- 
tion for  a  new  trial,  on  the  grounds  that  the  decision  of  the 
court  was  not  sustained  by  the  evidence  and  was  contrary 
to  law,  which  motion  was  overruled,  and  an  appeal  taken  to 
this  court. 

The  errors  assigned  are  that  the  trial  court  erred  in  over- 
ruling the  demurrer  to  the  complaint  and  in  refusing  to 
grant  a  new  trial.  These  two  assignments  of  error  present 
but  one  question,  and  that  is  whether  appellee  can  recover 
the  minimum  wages  provided  by  law,  or  whether  she  is 
limited  to  the  wages  provided  in  the  written  contract. 

The  complaint  avers  and  the  evidence  clearly  shows  that 
both  parties  to  the  contract  intended  that  the  term  for  which 
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appellee  was  employed  to  teach  should  begin  on  September 
1,  1905,  and  that,  by  mistake,  the  printed  date,  1902,  was 
permitted  to  remain  in  the  contract;  but  appellant  takes 
the  position  that  this  contract  was  entered  into  by  both 
parties  in  violation  of  a  statute,  that  it  is  therefore  illegal, 
and  that  a  court  of  equity  will  not  lend  its  aid  to  reform 
an  illegal  contract.     If  this  contract  is  illegal  and 

2.  void  it  cannot  be  reformed,  and  no  action  can  be 
brought  to  enforce  it.    Davis  v.  Leonard  (1879),  69 

Ind.  213. 

It  is  a  general  rule  of  law  that  a  contract  is  void  which, 

in  its  enforcement  or  execution,  involves  the  doing  of  an 

act  nudum  in  se,  or  against  public  policy,  or  in  vio- 

3.  lation  of  a  statute.    Contracts  of  this  kind  are  held 
to  be  unenforceable,  because  it  is  the  policy  of  the 

law  not  to  permit  an  action  against  one  for  not  doing  an 
act  which  would  expose  him  to  a  criminal  prosecution,  or 
be  against  public  policy.  The  same  general  rule  applies  to 
contracts  involving  acts  not  immoral  or  criminal  in  them- 
selves, but  which  are  prohibited  by  statutes  under 

4.  penalty,  but  to  the  latter  class  of  cases  there  are  nu- 
merous exceptions,  as  valid  and  binding  as  the  rule 

itself.  If  the  act  specified  is  made  a  crime  as  to  one  of  the 
parties,  for  the  purpose  of  protecting  the  adversary  party 
to  the  contract  against  oppression  or  extortion,  the  statute 
will  be  applied  with  that  purpose  in  view,  and  a  contract 
in  violation  of  such  statute,  will  not  be  held  void  to  the 
prejudice  of  the  party  whom  it  was  intended  to  protect. 
Lester  v.  Howard  Bank  (1870),  33  Md.  558,  3  Am.  Rep. 
211;  Oray  v.  RoheHs  (1820),  2  A.  K.  Marsh.  (Ky.)  208,  12 
Am.  Dec.  383. 

The  contract  sued  on  in  this  case  does  not  contemplate 

the  doing  of  any  act  of  a  criminal  or  unlawful  character. 

The  objects  of  the  contract  are  legal  and  commend- 

5.  able  in  the  highest  degree.    The  contract  is  in  proper 
form,  and  its  terms  are  all  legal  and  binding,  ex- 
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cept  one,  and  that  is  in  reference  to  the  compensation  to  be 
paid  to  the  teacher.  The  statute  quoted  made  it  a  misde- 
meanor, punishable  by  a  fine,  for  the  school  oflScer  to  con- 
tract to  pay  appellee  less  than  $45.50  a  month.  By  con- 
tracting with  her  at  the  rate  of  $35  a  month  he  violated 
this  statute,  and  became  liable  to  its  penalty.  The  law  was 
evidently  intended  to  protect  the  teachers,  and  it  will  be 
construed  so  as  to  carry  out  the  purpose  and  intent  of  the 
legislature.    Denting  v.  State,  ex  rcL  (1864),  23  Ind.  416. 

The  teacher,  by  entering  into  a  contract  to  teach  for  a 

compensation  less  than  that  which  the  statute  prescribes, 

is  not  in  pari  delicto  with  the  school  oflBcer  who  ex- 

6.    acts  such  a  contract.     Under  certain  circumstances 

the  court  will  relieve  a  party  to  a  contract  which  the 

other  was  prohibited  from  making.   Irwin  v.  Curie  (1902), 

171  N.  Y.  409,  64  N.  E.  161,  58  L.  R.  A.  830;  Tracy  v.  Tal- 

mage  (1856),  14  N.  Y.  162,  67  Am.  Dec.  132. 

In  the  case  of  Lester  v.  Howard  Bank,  supra,  the  court 
after  reviewing  a  number  of  English  decisions,  said: 
**  Whether  the  action  was  maintained  in  these  cases  upon 
the  ground  that  the  principle  of  pari  delicto  did  not  apply, 
because  the  contracts  were  prohibited  by  statutes  passed  for 
the  purpose  of  preventing  one  set  of  men  from  taking  ad- 
vantage of  the  necessities  of  others,  or  upon  the  broader 
ground  taken  in  some  of  the  American  cases,  that  the  stat- 
utes designated  the  criminal  by  prescribing  punishment 
against  one  party  to  the  contract  only,  is,  in  our  view,  and 
for  the  purposes  for  which  they  are  referred  to,  quite  im- 
material. They  prove  conclusively  that  one  common  conse- 
quence does  not  attach  to  every  contract  made  in  violation 
of  positive  law,  and  further  than  this,  that  in  determining 
the  question  as  to  whether  the  doctrine  of  pari  delicto  will 
operate  as  a  bar  to  relief,  courts  will  look  to  the  statute  it- 
self— ^the  objects  and  purposes  for  which  it  was  passed — ^in 
order  to  ascertain,  in  the  langauge  of  Lord  Ellenborough, 
*the  true  sense  and  intention  of  the  legislature.'  '* 
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The  court  clearly  had  the  right  to  reform  the  contract 

as  to  the  date  indicating  the  year  in  which  the  school  term 

referred  to  therein  was  to  begin,  and,  as  we  under- 

7.  stand  it,  this  was  the  only  reformation  asked  for  or 
granted.    There  was  no  reformation  as  to  the  amount 

of  compensation  provided  in  the  contract. 

The  law  requires  that  the  contracts  of  teachers  shall  be 

in  writing,  and  that  an  action  for  a  teacher's  salary  must  be 

based  upon  a  written  contract.    There  can  be  no  re- 

8.  covery  based  upon  an  oral  contract  or  on  a  quan- 
tum meruit.    Appellant  claims  that  as  the  action  of 

appellee  is  based  on  the  written  contract,  which  provides 
for  a  compensation  of  $35  a  month,  she  is  limited  in 
5.  her  recovery  to  such  amount,  and  that  as  the  com- 
plaint shows  that  the  compensation  provided  in  the 
contract  had  been  paid,  the  demurrer  should  have  been  sus- 
tained. Such  a  holding  would  have  the  effect  of  completely 
nullifying  the  statute  under  consideration,  so  far  as  it  was 
intended  to  secure  to  teachers  a  certain  salary  based  upon 
the  general  average  as  shown  by  their  licenses.  School  offi- 
cers could  then  contract  with  teachers  at  any  price  they 
might  see  fit  to  impose,  and  the  teachers  would  be  without 
remedy.  It  is  true  that  the  school  officer  violating  the  act 
would  be  liable  to  a  fine  not  exceeding  $100  for  each  of- 
fense, but  this,  while  it  might  have  a  tendency  to  deter  the 
oflScer  from  committing  the  act,  would  be  of  no  benefit  to 
the  teacher.    Such  was  not  the  purpose  of  the  act. 

By  the  statutes  under  consideration,  the  minimum  wages 
of  teachers  in  the  public  schools  are  fixed  by  law,  and  are 
no  longer  a  subject  for  negotiation  or  contract.  The  school 
officer  and  the  teacher  may  contract  for  a  compensation 
to  be  paid  to  the  teacher,  greater  than  the  minimum  wages 
fixed  by  law  if  they  so  elect,  but  they  cannot  contract  for 
less.  Any  effort  to  contract  for  less  wages  is  absolutely  void 
as  to  the  amount  stated,  since  the  law  writes  into  every  such 
contract  the  minimum  compensation  provided  by  statute. 
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This  statute  is  to  be  construed  in  much  the  same  way  as  the 
statute  fixing  the  maximum  rate  of  interest.  Where  such 
statutes  are  in  force,  the  lender  may  contract  for  a  less  rate 
of  interest,  but  he  has  no  power  to  contract  for  more,  and 
where  he  does,  the  excess  contracted  for  above  the  legal 
rate  is  absolutely  void,  and  the  law  writes  the  legal  rate 
of  interest  into  all  such  contracts,  except  in  cases  where 
other  or  different  penalties  are  provided  by  the  statutes  on 
the  subject  of  usury. 

There  is  some  analogy  between  the  statute  under  con- 
sideration, fixing  the  minimum  wages  of  teachers,  and  the 
statutes  of  the  United  States,  providing  for  the  fixing 
of  freight  rates  of  common  carriers  by  the  interstate 
commerce  commission.  Where  a  freight  rate  has  been 
fixed,  as  provided  by  statute,  the  courts  have  held  that 
the  rate  in  any  given  shipment  ceases  to  be  a  matter  of 
negotiation  and  contract  between  the  parties.  Baltimore, 
etc,  B.  Co.  V.  La  Due  (1908),  112  N.  Y.  Supp.  964,  128 
App.  Div.  594;  New  York  Cent.,  etc.,  B.  Co.  v.  Smith 
(1909),  115  N.  Y.  Supp.  838,  62  Misc.  526;  Texas,  etc.,  B. 
Co.  V.  Mugg  (1906),  202  U.  S.  242,  26  Sup.  Ct.  628,  50  L. 
Ed.  1011;  Gulf,  etc.,  B.  Co.  w.  Hefley  (1895),  158  U.  S.  98, 
15  Sup.  Ct.  802,  39  L.  Ed.  910 ;  Texas,  etc.,  B.  Co.  v.  Abi- 
lene Cotton  Oil  Co.  (1907),  204  U.  S.  426,  27  Sup.  Ct.  350, 
51  L.  Ed.  553;  Fisher  v.  Great  Northern  B.  Co.  (1908),  49 
Wash.  205,  95  Pac.  77;  Armour  Packing  Co.  v.  United 
States  (1908),  209  U.  S.  56,  28  Sup.  Ct.  428,  52  L.  Ed.  681. 

In  the  case  of  Baltimore,  etc.,  B.  Co.  v.  La  Due,  supra, 
the  court  said:  ** Every  contract  of  carriage  by  a  common 
carrier,  engaged  in  interstate  commerce,  must,  as  a  matter 
of  law,  be  at  the  rate  fixed  and  established  as  provided  by 
statute,  and  no  agreement  as  to  the  rate  to  be  charged  is 
valid  or  enforceable  if  it  varies  in  any  degree  from  the  rate 
thus  fixed  and  established.  •  •  •  The  carrier  is  entitled 
to  receive,  and  the  shipper  is  required  to  pay,  the  rates 
fixed.    No  more  can  lawfully  be  demanded.    No  less  can  law- 
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fully  be  accepted.  In  an  action,  therefore,  to  recover  ex- 
cess charges,  it  is  wholly  immaterial  whether  or  not  any 
special  agreement  was  made  as  to  rates.  If  the  rate  charged 
corresponded  with  the  established  schedule,  it  was  lawfully 
charged.  If  it  did  not  so  correspond,  it  was  unlawfully 
charged,  and  the  excess  may  be  recovered." 

Appellant  was  required  by  law  to  pay  appellee,  in  case 
of  her  employment  as  a  teacher  in  the  public  schools,  the 

salary  provided  by  law,  which  in  her  case  was  $45.50 
5.    a  month.     The  compensation  fixed  by  the  contrac't, 

being  less  than  that  provided  by  statute,  is  invalid, 
ana  the  law  writes  into  the  contract  the  minimum  compen- 
sation fixed  by  law.  The  statute  completes  the  contract,  by 
supplying  the  legal  compensation  provided  by  law  in  place 
of  the  illegal  compensation  attempted  to  be  imposed  by  the 
contract,  and  upon  this  contract  appellee  is  permitted  to 
recover. 

Having  reached  this  conclusion,  it  follows  that  the  trial 
court  committed  no  error  in  overruling  the  demurrer  to  the 
complaint,  and,  as  the  evidence  sustains  every  material  al- 
legation of  the  complaint,  there  was  no  error  in  overruling 
appellant's  motion  for  a  new  trial.    Judgment  affirmed. 


Louisville  and  Northern  Railway  and  Light- 
ing Company  et  al.  v.  Hynes. 

INo.  6,081.    Filed  May  24,  1910.     Rehearing  denied  November  15, 
1910.    Transfer  denied  April  28,  1911.1 

1.  Appeal. — Defective  Complaint. — Necesfiiti/  of  Pointing  Out. — 
Where  an  appellant  contends  that  api>ellee'8  complaint  Is  not 
sufficient  the  specific  objection  must  be  pointed  out.    p.  511. 

2.  Railroads. — Railroad  CrosHngs. — Duty  to  Stop  Trains. — Fail- 
ure.— Negligence. — Where  interlocking  devices  are  not  used  at  a 
railroad  crossing,  it  is  the  duty  of  a  railroad  engineer  approach- 
ing such  crossing  to  stop  his  train,  and  his  failure  so  to  do  con- 
stitutes a  misdemeanor  and  Is  negligence  per  se.    pp.  511, 512, 
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3.  Railboads. — Crossings. — Complaint. — A  complaint  by  the  motor- 
uian  of  an  Interurban  car,  alleging  that  defendant  railroad  com- 
pany's locomotive  engineer  negligently  failed  to  bring  his  pas- 
senger-train to  a  full  stop  before  entering  npon  the  crossing, 
that  plaintiff's  car  was  approaching  and  about  to  cross  such 
crossing,  and  that  by  reason  of  defendant's  negligence  in  failing 
to  stop  its  train,  plaintiff  was  injured,  states  a  cause  of  acdon. 
p.  512. 

4.  Appeal. — Weighing  Evidence. — Where  there  is  evidence  fairly 
tending  to  support  the  judgment  appealed  from,  it  will  not  be 
disturl)ed.     p.  512. 

5.  ItAiLROADS. — Failure  to  Stop  at  Crossing. — Defective  InterurMn 
Cars. — Concurrent  Negligence. — ^Where  defendant  interurban  rail- 
road company's  manager  promised  the  plaintiff  motorman  to 
have  his  car  repaired,  and  the  car  was  taken  to  the  shop,  and 
the  plaintiff  afterward  in  obedience  to  an  order,  hastily  took 
such  car  on  a  trip,  such  car  appearing  to  have  been  repaired,  and 
the  plaintiff,  thinking  the  car  was  repaired,  upon  approachini; 
defendant  railroad  company's  crossing  attempted  to  apply  the 
sand  to  stop  the  car,  but  the  car  had  not  been  repaired  and  there 
was  no  sand,  and  the  car  ran  upon  the  railroad  crossing  and  was 
struck  by  defendant  railroad  company's  train  which  made  no 
stop  for  the  crossing,  both  defendants  are  guilty  of  concurrent 
negligence  and  are  jolnUy  and  severally  liable  for  the  injury 
commit  teil.     pp.  512, 515. 

6.  Railroads. — Crossings. — Stopping  of  Trains. — Statute^t.— Pur- 
pose.— One  object  of  the  statute  requiring  locomotive  engineers  to 
stop  their  trains  before  crossing  another  track  (§2074  Bums  ISKXS 
Acts  1005  p.  584,  S6(58)  was  to  prevent  injuries  to  persons  who 
might,  for  some  excusable  cause,  be  on  such  crossing,    p.  515. 

7.  Negligence. — Concurrent. — Where  the  negligent  acts  of  two  or 
more  parties  concur  in  producing  an  injury  to  the  plaintiff,  de- 
fendants are  jointly  and  severally  liable,    p.  515. 

8.  Negligence. —  Concurrent  uHth  Accident. — Liahmty.--WheTe 
defendant's  negligence  concurs  with  a  pure  accident  in  pro- 
ducing plaintiff's  injury,  defendant  is  liable  unless  the  Injury 
would  have  been  sustained  by  reason  of  the  accident  alone,  p. 
516. 

9.  Negligence. — Proximate  Cause. — The  proximate  cause  for  an 
injury  is  the  decisive  cause,  regardless  of  the  succession  of 
events,    p.  51(5. 

10.  Negligence. — Anticipation  of  Injury. — Unlawful  Acts. — Where 
the  violation  of  a  statute  is  the  cause  of  an  Injury,  it  is  not 
necessary  that  any  injurs*  be  foreseen,    p.  516. 

11.  Master  and  Servant. — Railroads. — Defective  Cars. — Injuries. 
— Complaint. — A  complaint  alleging  that  defendant  Interarban 
railroad  company's  manager  promised  the  plaintiff  motorman  to 
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repair  his  car,  that  the  car  was  sent  to  the  shop  and  returned, 
that  the  plaintiff  was  ordered  hastily  to  take  the  car  and  make  a 
trip,  that  as  he  approached  a  railroad  crossing,  thinking  the  car 
had  been  repaired,  he  attempted  to  stop  the  car,  but  failed  be- 
cause defendant  negligently  failed  to  have  it  repaired,  by  reason 
whereof  bis  car  ran  uiK>n  the  crossing  and  he  was  Injured  by  a 
railroad  train,  states  a  cause  of  action  against  the  interurban 
company,    p.  51G. 

J  2.  Trial. — Verdict. — Interrogatories, — The  general  verdict  con- 
trols where  the  answers  to  the  interrogatories  are  not  Irreconcila- 
ble therewith,     p.  510. 

13.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  517. 

From  Floyd  Circuit  Court;  William  C,  Utz,  Judge. 

« 

Action  by  George  H.  Hynes  against  the  Louisville  and 
Northern  Railway  and  Lighting  Company  and  another. 
From  a  judgment  for  plaintifip,  defendants  appeal.  Af- 
firmed. 

Edward  Barton,  Robert  8.  Alcorn,  C.  L.  &  H.  E,  Jewett, 
C,  D.  Kelso  and  Miller  &  Dowling,  for  appellants. 
Stoisenburg  &  Weathers,  for  appellee. 

CoMSTOCK,  C.  J. — The  amended  complaint  avers,  in  sub- 
stance, the  corporate  existence  of  appellants,  and  that  the 
Baltimore  and  Ohio  Southwestern  Railroad  Company, 
which  will  hereafter  be  referred  to  as  ** railroad  company/' 
is  doing  business  in  the  State  of  Indiana,  and  operating  a 
line  of  steam  railroad  from  North  Vernon  Indiana,  to  the 
city  of  Louisville,  Kentucky;  that  the  lines  of  both  named 
defendants  pass  through  the  town  of  Watson,  Clark  county ; 
that  near  the  town  of  Watson  the  tracks  of  defendants  cross 
each  other  at  about  right  angles;  that  said  crossing  was 
a  grade  crossing,  with  no  system  of  interlocking  devices 
whatever;  that  on  October  16,  1906,  plaintiflP  was  employed 
by  defendant  Louisville  and  Northern  Railway  and  Light- 
ing Company,  hereinafter  referred  to  as  **  traction  com- 
pany," as  motorman,  and  was  on  said  date  put  in  charge  of 
one  of  the  cars  of  said  defendant  traction  conmpany,  which 
car  was  loaded  with  freight  and  passengers;  that  it  was 
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plaintiff's  duty  to  act  as  motorman  under  said  employment, 
and  he  was  charged  with  the  operation  thereof;  that  for 
the  safe  operation  of  said  car,  and  for  the  safety  of  the 
passengers,  it  was  necessary 'that  said  car  be  equipped  with 
a  sand  appliance,  that  it  might  be  stopped  easily  and 
quickly,  if  necessary;  that  said  car  at  the  time  it  was  fur- 
nished to  plaintiff,  and  up  to  the  time  of  the  accident  here- 
inafter mentioned,  was  in  a  defective  and  unsafe  condition, 
in  this,  that  it  did  not  have  a  sand  appliance  to  stop  it, 
which  fact  was  wholly  unknown  to  plaintiff,  but  was  well 
known  to  defendant  traction  company  during  all  of  said 
tixAe,  and  long  enough  before  said  accident  to  have  repaired 
said  car,  or  to  have  notified  plaintiff  thereof,  but  said  de- 
fendant negligently  failed  and  omitted  to  remedy  or  re- 
pair said  defect ;  that  plaintiff  was  ordered  to  take  said  car 
on  said  day  on  its  regular  run  to  Chariest  own,  Indiana; 
that  in  doing  so  it  was  necessary  for  him  to  cross  said  tracks 
of  defendant  railroad  company  at  the  town  of  TVatson; 
that  said  railroad  company  was  operating  a  passenger- 
train  drawn  by  a  steam  locomotive  on  its  line  of  road ;  that 
said  train  was  due  to  pass  said  crossing  at  Watson  at  about 
the  same  time  the  said  car  of  defendant  traction  company 
was  due  at  said  point;  that  when  the  servants  of  said  rail- 
road company,  in  charge  of  said  passenger-train,  approached 
said  crossing,  they  negligently  failed  to  bring  said  train  to 
a  full  stop  before  entering  upon  or  crossing  the  tracks  of 
said  traction  company,  and  without  first  ascertaining  that 
there  was  no  ear  in  sight  approaching  or  about  to  pass  over 
said  track  on  the  line  of  the  traction  company,  as  required 
by  the  laws  of  the  State  of  Indiana,  but,  on  the  contrary, 
they  negligently  propelled  said  train  at  full  speed  across 
said  crossing,  when  the  electric  car  in  charge  of  this  plain- 
tiff was  in  full  sight,  approaching  and  about  to  cross  said 
crossing;  that  wlien  plaintiff  reached  the  proper  distance 
from  said  crossing  he  attempted  to  stop  said  car,  so  as  to 
bring  it  to  a  full  stop  before  entering  upon  said  crossing, 
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and  to  that  end  used  all  the  means  in  his  power  to  stop 
said  car  before  passing  over  said  crossing,  but  on  account 
of  the  defective  and  unsafe  condition  of  said  car  it  ran 
upon  said  crossing ;  that  on  account  of  the  negligence  of  de- 
fendant railroad  company  in  failing  to  stop  its  said  pas- 
senger-train before  reaching  said  crossing,  and  in  failing 
first  to  ascertain  that  there  was  no  car  approaching  and 
about  to  cross  said  crossing,  the  car  on  which  plaintiff  was 
so  employed  as  motorman  collided  with  said  passenger- 
train,  thereby  knocking  said  car  from  the  track  and  throw- 
ing plaintiff  a  distance  of  twenty  feet,  whereby  he  was  in- 
jured, and  for  which  he  claims  damages  in  the  sum  of 
$10,000. 

The  cause  was  put  at  issue.  A  trial  by  jury  was  had,  re- 
sulting in  a  verdict  and  judgment  for  $3,000  in  favor  of 
plaintiff  against  both  defendants.  With  the  general  verdict 
the  jury  returned  answers  to  interrogatories. 

Defendants  filed  separate  assignments  of  error.  The  first 
error  discussed  by  said  railroad  company  challenged  the 
action  of  the  court  in  overruling  its  demurrer  for  want  of 
facts  to  the  amended  complaint.  In  support  of  this  speci- 
fication it  is  stated  that  the  complaint  is  based  upon  a  penal 
statute,  and  that  where  a  recovery  is  sought  under  a  stat- 
ute the  complaint  must  allege  specifically  and  fully  every 
fact  requisite  to  bring  the  cause  of  action  within  the  pro- 
visions of  the  statute.  This  specification  might  be  dis- 

1.  posed  of  by  reference  to  decisions  which  hold  that  if 
the  sufSciency  of  a  complaint  is  questioned  the  specific 

objection   made    ought   to   be    pointed    out    {New    Castle 

Bridge  Co.  v.2>o/i/ [1907],  168  Ind.  259;  Bakery.  Oowland 

[1906],  37  Ind.  App.  364;  Ziegler  v.  Ziegler  [1908],  41  Ind. 

App.  432),  and  by  stating  that  appellants  do  not  set 

2.  out  the  facts  which  the  complaint  does  not  aver.    By 
statute  (§2674  Bums  1908,  Acts  1905  p.  584,  §668)  it 

is  made  an  offense,  punishable  by  fine  or  imprisonment,  for 
an  engineer  of  a  railroad  locomotive  upon  any  railroad 
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track,  upon  or  over  which  passengers  may  be  transported, 
to  run  such  locomotive  across  or  upon  the  track  of  any  other 
railroad  or  interurban  railroad,  at  a  place  where  no  system 
of  interlocking  works  or  fixtures  is  maintained  as  provided 
by  the  laws  of  this  State,  without  coming  to  a  full  stop 
before  entering  upon  or  crossing  such  otlier  track,  and 
without  first  ascertaining  that  there  is  no  other  train,  loco- 
motive  or  car  in  sight,  approaching  and  about  to  pass  over 
such  other  track.  Cincinnati,  etc.,  R.  Co,  v.  Acrea  (1908), 
42  Ind.  App.  127.  The  violation  of  this  statute  was  negli- 
gence per  SB.  Cincinnati,  etc,  R.  Co.  v.  Butler  (1885),  103 
Ind.  31;  Chicago,  etc.,  R.  Co.  v.  Fenn  (1892),  3  Ind.  App. 
250. 

The  complaint  alleges  that  the  railroad  company  negli- 
gently failed  to  bring  said  passenger-train  to  a  full  stop  be- 
fore entering  upon  said  crossing,  and  without  first 

3.  ascertaining  that  there  was  no  car  in  sight,  approach- 
ing and  about  to  cross  said  track,  but,  on  the  con- 
trary, appellant  railroad  company  propelled  said  train  at 
full  speed  across  said  crossing,  when  said  electric  car  was 
in  full  sight,  approaching  and  about  to  cross  said  crossing. 
The  demurrer  was  properly  overruled. 

It  is  argued  that  the  evidence  is  not  suflScient  to  sustain 
the  verdict.    As  the  Appellate  Court  will  not  weigh  the  evi- 
dence,   it   is  only   necessary  to   determine   whether 

4.  there  is  evidence  fairly  tending  to  support  the  ver- 
dict.    In  violating  the  statute   (§2674,  supra) ^  the 

2.     engineer  of  appellant  railroad  company  committed  a 
criminal  offense,  and  in  so  doing  was  guilty  of  neg- 
ligence. 

The  following  is  a  fair  summary  of  the  facts :    Appellee, 

on  October  16,  1906,  was  employed  by  appellant  traction 

company  as  a  motorman.     His  duties  were  to  ope- 

5.  rate   an    interurban    car   between    Louisville,    Ken- 
tucky, and  Charlestown,  Indiana,  a  distance  of  about 

sixteen  miles.     The  traction  company's  lines  running  nMrth 
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crosses  the  line  of  the  railroad  company,  at  right  angles, 
near  Watson,  Indiana.    This  crossing  was  a  grade  crossing, 
and  was  not  supplied  with  an  interlocking  switch.    Appel- 
lee went  to  work  at  6  o'clock  in  the  morning  on  that  par- 
ticular day,  starting  out  from  Jeflfersonville  with  car  No. 
1001.    With  this  car  he  made  a  round  trip  to  Charles- 
town.    On  the  second  trip  car  No.  1001  was  found  to  be 
not  suflScient  for  the  freight  that  was  to  be  carried,  and 
when  appellee  reached  Jeflfersonville,  on  his  way  to  Charles- 
town,  car  No.  702  was  at  the  station.     He  made  a  hasty 
change  of  cars,  and  started  to  Charlestown.     Car  No.  702 
had  been  out  of  service  a  week  or  more,  for  the  purpose  of 
supplying  it  with  a  sand  appliance,   which  the   superin- 
tendent of  the  traction  company  had  promised  to  put  on  it. 
The  traction  company  had  put  a  sand-box  in  the  car  and  a 
plunger  in  the  platform,  but  had  not  coupled  the  box  and 
the  plimger,  neither  had  it  supplied  a  sand-pipe  or  any 
sand.     The   car  had   the   appearance   of   being   properly^ 
equipped  with  a  sand  appliance  when  it  was  turned  over 
to  appellee,  and,  relying  on  the  promise  of  the  superin- 
tendent of  the  traction  company  to  put  in  the  appliance, 
and  being  deceived  by  appearances,  and  having  no  knowl- 
edge to  the  contrary,  appellee  proceeded  towards  Charles- 
town.    As  he  approached  the  railroad  crossing  near  Wat- 
son he  was  running  at  the  usual  rate  of  speed,  and  operat- 
ing the  car  in  a  careful  manner.    At  the  usual  place  for 
stopping,  he  applied  the  brakes  in  the  usual  way  and  made 
the  proper  efforts  to  stop.     The  rails  were  frosty  and  the 
wheels  commenced  to  slip.    He  then  tried  to  use  the  sand 
appliance  so  as  to  sand  the  rails,  but  found  that  the  sand 
appliance  had  not  been  supplied.     He  used  the  emergency 
bcakes  and  the  reverse,  and  had  almost  brought  his  car  to  a 
standstill  when  it  reached  the  crossing.     If  the  collision  had 
not  occurred  he  would  not  have  gone  on  the  crossing  more 
than  two  or  three  feet.    As  appellee  was  approaching  the 
Vol.  47—33 
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crossing,  and  when  he  was  only  a  few  feet  from  it,  a  pas- 
senger-train of  the  railroad  company  approached  the  cross- 
ing from  the  east,  running  at  the  rate  of  twenty-five  miles 
or  more  an  hour.  Without  stopping  for  the  crossing,  the 
railroad  company's  train  proceeded  across  the  traction  com- 
pany's tracks.  Said  railroad  train  had  stopped  at  Watson 
station,  a  distance  of  1,700  feet  from  said  crossing,  for  the 
purpose  of  obtaining  orders,  from  which  said  point  said 
interurban  track  could  not  be  seen,  because  of  intervening 
woods,  until  said  train  was  almost  on  said  crossing.  Said 
traction  company's  car  struck  the  railroad  company's  train 
just  back  of  the  engine,  and  was  thrown  from  the  track, 
its  vestibule  was  torn  off  and  appellee  injured.  The  em- 
ployes of  the  railroad  company  had  no  intention  of  stop- 
ping, and  purposely  ran  over  the  crossing.  Appellee  made 
every  effort  to  stop,  but  was  not  able  to  do  so  because  the  car 
had  no  sand  appliance.  One  Cole  was  superintendent  of  the 
traction  company  at  the  time  of  the  accident  and  also  at  the 
time  of  the  trial.  He  was  not  subpoenaed  as  a  witness.  He 
promised  to  have  the  car  repaired,  and  ordered  the  change 
of  cars  on  the  morning  in  question. 

It  is  argued  that  the  railroad  company  was  not  respon- 
sible for  the  defective  car  of  the  traction  company,  nor  for 
the  lack  of  judgment  nor  the  carelessness  of  appellee ;  that 
although  the  engineer  of  appellant  railroad  company  did 
not  stop  his  locomotive  after  leaving  Watson  station  and 
before  entering  upon  the  crossing,  still,  the  railroad  com- 
pany is  not  liable  for  the  injury  which  followed,  because 
this  particular  negligence  was  not  the  cause  of  the  injury; 
that  the  act  of  the  railroad  company  was  not  the  proximate 
cause  of  the  injury,  unless,  under  the  circumstances,  the 
result  might  have  been  reasonably  forseen;  that  it  is  not 
enough  that  the  accident  was  the  natural  consequence  of 
the  injury,  it  must  be  the  proximate  consequence.  The  fur- 
ther point  is  made  that  the  evidence  shows  that  either  the 
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negligence  of  the  traction  company  or  of  appellee  himself 
was  the  proximate  cause  of  said  accident ;  that  there  was  no 
unity  of  action  and  no  common  design  between  said  trac- 
tion company  and  said. railroad  company;  that  the  failure 
of  the  traction  company  to  furnish  a  proper  car  was  the 
proximate  cause  of  the  injury,  and  that  the  railroad  com- 
pany was  not  negligent. 

It  is  true,  as  claimed  by  the  railroad  company,  that  the 
only  act  of  negligence  charged  against  it  was  in  running 
its  train  over  the  crossing  without  coming  to  a  stop,  and 
without  attempting  to  ascertain  whether  a  car  was  ap- 
proaching. 

One  object  of  the  statute,  in  requiring  persons  in  charge 
of  a  train  to  stop  before  going  onto  a  crossing,  is  to  pre- 
vent accidents  like  the  one  in  question,  where,  for 

6.  any   reason,    a   person    approaching    a   crossing    is 
not  able  to  stop.     Indianapolis   Union  R.   Co.   v. 

Waddington  (1907),  169  Ind.  448.     The  injury  in  the  case 
at  bar  was  the  result  of  two  causes,  the  failure  of 
5.    appellant  railroad  company  to  stop  its  train  before 
entering  the  crossing  and  of  appellant  traction  com- 
pany properly  to  equip  its  said  car.    Board,  etc.,  v.  Mutch- 
ler  (1894),  137  Ind.  140. 

Wliere  defendant's  fault,  with  some  other  event  not  the 
fault  of  plaintiff,  produces  the  injury,  defendant  is  liable. 
Evansville,  etc.,  B.  Co.  v.  Allen  (1905),  34  Ind.  App.  636. 
If  the  concurrent  negligence  of  two  persons  combined  re- 
sults in  injury  to  a  third  person,  he  may  recover  of  either 
or  both,  and  neither  can  interpose  the  defense  that 

7.  prior  or  concurrent  negligence  of  another  contributed 
to  the  injury.    1  Thompson,  Negligence  (2d  ed.)  §75; 

South  Bend  Mfg.  Co.  v.  Liphart  (1895),  12  Ind.  App.  185; 
Indianapolis  Union  B.  Co.  v.  Waddington,  supra. 

If  the  injury  to  appellee  resulted  from  the  negligence  of 
the  railroad  company,  together  with  an  accident  for  which 


516  APPELLATE  COURT  OP  INDIANA, 

LouisTille,  etc..  Lighting  Co.  v.  Hynes — 17  Ind.  Af^.  SOT. 

neither  the  railroad  company  nor  appellee  was  re- 

8.  sponsible,  the  railroad  company  would  still  be  liable, 
unless  the  injury  would  have  been  sustained  had 

it  not  been  negligent.  1  Thompson,  Negligence  (2d  ed.) 
§§68,  70;  Grimes  v.  Louisville,  etc.,  R.  Co.  (1892),  3  InA 
App.  573;  Board,  etc.,  v.  Sisson  (1891),  2  Ind.  App.  311; 
City  of  Crawfordsville  v.  Smith  (1881),  79  Ind.  308 ;  White 
Sewing  Machine  Co.  v.  Richter  (1891),  2  Ind.  App.  331; 
South  Bend  Mfg.  Co.  v.  Liphart,  supra;  Lucas  v.  Pennsyl- 
vania Co.  (1889),  120  Ind.  205;  Frank  Bird  Transfer  Co. 
V.  Krug  (1903),  30  Ind.  App.  602. 

In  determining  the  proximate  cause,  the  inquiry  is  di- 
rected to  the  responsible  cause,  without  reference  to 

9.  whether  it  is  the  first  or  last  in  the  succession  of 
events  that  residted  in  plaintiff's  injury.     Indian- 
apolis Union  B.  Co.  v.  Waddington,  supra;  Lake  Erie,  etc., 
B.  Co.  V.  Charman  (1903),  161  Ind.  95;  Cincinnati,  etc., 
B.  Co.  V.  Acrea,  supra. 

The  act  of  negligence  charged  against  the  railroad  com- 
pany was  the  violation  of  a  statute,  and  it  was  not 

10.  necessary  that  any  injury  be  foreseen.     Cincinnati, 
etc.,  B.  Co.  V.  Acrea,  supra,  and  cases  cited.    Serious 

consequences  might  be  anticipated,  under  the  circumstances 
set  out  in  the  complaint. 

The  traction  company,  in  its  assignment  of  errors,  chal- 
lenges the  sufficiency  of  the  complaint.     The  com- 

11.  plaint  was  suflScient  to  withstand  the  demurrer  of 
said  traction  company. 

The  action  of  the  court  in  overruling  the  traction  com- 
pany's motion  for  judgment  on  the  answers  to  inter- 

12.  rogatories  is  also  challenged.    In  this  there  was  no 
error,  because  between  them  and  the  general  verdict 

there  is  no  irreconcilable  conflict. 

The  traction  company's  motion  for  a  new  trial  questions 
the  action  of  the  court  in  reference  to  instructions  given  and 
instructions  refused.     It  is  claimed  in  behalf  of  appellee 
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that  the  questions  on  the  instructions  have  not  been  prop- 
erly saved.  That  we  do  not  decide;  but,  upon  examina- 
tion, we  find  no  reversible  error. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  is 
denied.  The  evidence  is  not,  as  to  the  traction  company,  en- 
tirely free  from  conflict,  but  it  fairly  supports  the 

13.  verdict  as  to  the  negligence  charged  against  said 
company  and  the  freedom  from  negligence  of  ap- 
pellee. That  there  may  be  some  conflict  as  to  the  latter 
fact,  is  not  enough  to  overthrow  the  general  verdict. 

Judgment  affirmed. 


McCallister  et  al.  v.  Shannondale  Cooperative 

Telephone  Company  et  al. 

[No.  6,903.    Filed  April  28,  1911.] 

1.  Corporations. — Powers. — Corporations  have  only  such  powers 
as  are  granted  by  the  statutes  under  which  they  are  organized, 
p.  524. 

2.  CoRFOBATioNs. — Powers. — Telephones. — Under  §5789  Burns  1908, 
§4181  R.  S.  1881,  providing  for  the  formation  of  companies  for 
"establishing,  maintaining  and  operating  telephones,  telephone 
lines,  and  telephone  exchanges,"  and  §5790  Burns  1908,  §4182  R. 
8.  1881,  providing  that  the  incorporators  shall  file  articles  of  asso- 
ciation setting  forth  the  localities  within  which  the  company  pur- 
poses "to  establish,  maintain,  and  operate  telephones  and  tele- 
phone exchanges,*'  a  telephone  company  whose  articles  of  incor- 
poration provide  that  such  company  **shall  establish,  maintain 
and  operate  telephones  and  telephone  exchanges  in  the  counties 
of  Boone  and  Montgomery,"  has  the  power  to  establish,  maintain, 
and  operate  "telephone  lines,"  the  latter  statute  which  omits  the 
words  "telephone  lines"  prescribing  merely  what  the  articles  of 
association  shall  contain,    p.  524. 

3.  CoBPOBATiONs.  —  Potoevs,  —  Contracts.  —  Impairment. — Partner- 
ship.— ^The  agreement  of  partners  in  a  telephone  business  as  to 
the  manner  that  a  corporation  to  be  formed  by  them  shall  conduct 
its  business  is  not  binding  upon  the  corporation,  and  a  change 
of  method  does  not  impair  any  vested  right  belonging  to  any 
partner  stoclsholder.    p.  525. 
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4.  Corporations. — Powers. — Telephones. — A  telephone  corporation 
formed  by  partners  who  owned  and  kept  'n  repair  their  own 
lines  has  the  power,  on  amending  its  by-laws  as  provided  thereby, 
to  take  over  such  individual  lines  on  certain  equal  terms,  the 
transfer  to  be  optional  with  the  individual,  and  to  maintain  and 
operate  such  lines  as  its  own,  treating  all  alike,  though  the  con- 
tract between  the  partners  provided  for  the  retention  and  main- 
tenance of  the  lines  by  the  individual  owners,    pp.  525, 528, 529. 

5.  Corporations.  —  Articles. — Statutes. — Contracts. — Merger. — ^The 
articles  of  association  and  the  law  under  which  a  corporation  is 
formed  constitute  the  final  contract  between  the  incorporators, 
all  preliminary  contracts  being  merged  therein,    p.  526. 

6.  Corporations. — By-Laws. — Obligation  of. — The  by-laws  of  a 
corporation,  where  they  are  duly  enacted,  and  not  in  violation 
of  the  charter  or  laws  under  which  the  corporation  was  formed, 
are  binding  on  all  stockholders,  and  stockholders  have  no  right 
which  is  infringed  thereby  except  w^here  a  change  therein  im- 
pairs the  obligation  of  a  contract  or  vested  right,    p.  527. 

7.  Corporations. — Management. — By-Laws. — Changes  in. — Control 
by  Courts. — Courts  will  not  interfere  In  the  management  of  a 
cori)oration  except  where  its  charter  rights  are  violated,  or 
private  rights  arbitrarily  invaded,    p.  527. 

8.  Corporations. — By-Laws. — Ch  ange. — Directors. — Election. — Pre- 
sumptions.— The  action  of  corporation  directors  in  changing,  or 
proposing  to  change,  the  by-laws  of  a  corporati"on  is  presumed 
to  be  for  the  honest  purpose  of  promoting  the  corporation's  wel- 
fare,   p.  528. 

9.  Corporations. — Stockholders. — Telephones. — Customers. — In  de- 
termining the  rights  of  stockholders  in  a  telephone  company  the 
courts  will  not  consider  their  rights  as  customers  of  the  company. 
p.  528. 

10.  Corporations.  —  Telephones.  —  Rules.  —  Discrimination. — Tele- 
phone corporations  may  establish  and  enforce  reasonable  rules, 
without  discrimination,  for  the  conduct  of  their  business,    p.  528. 

11.  Corporations. — Stockholders. — By-La  ws. — Ch  ange  of. — Original 
incorporators  of  a  corporation  are  conclusively  presumed  to 
know  that  the  corporation  might,  after  its  incorporation,  exer- 
cise all  of  its  charter  powers,  and  subsequent  stockholders  must 
be  regarded  as  having  assented  to  the  exercise  of  such  powers, 
p.  520. 

From  Montgomery  Circuit  Court;  Jere  West,  Judge. 

Suit  by  David  V.  McCallister  and  others  against  the 
Shannondale  Cooperative  Telephone  Company  and  others. 
From  a  judgment  for  defendants,  plaintiffs  appeal.  Af- 
firmed, 
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8.  E.  Perkins,  Jr,,  Fred  McCallister,  Clyde  H.  Jones  ajid 
John  B.  Murphy,  for  appellants. 
Crane  &  McCabe  and  Ira  M.  Sharp,  for  appellees. 

Myers,  C.  J. — ^Appellants,  as  stockholders  of  the  Shan- 
nondale Cooperative  Telephone  Company,  brought  this  suit 
to  enjoin  appellees,  as  directors  of  said  telephone  company, 
from  further  assessing  their  stock,  and  from  depriving  them 
of  telephone  Service  through  said  company's  exchange  on 
account  of  refusal  to  pay  said  assessment. 

The  complaint  was  in  two  paragraphs,  and  such  proceed- 
ings were  had  that  a  temporary  restraining  order  was  is- 
sued pending  a  final  hearing  of  said  cause.  Later,  appel- 
lants, by  affidavit,  charged  Richard  O'Rear,  one  of  the  ap- 
pellees herein,  and  president  of  said  company,  with  violat- 
ing the  order  of  the  court  theretofore  made,  and  a  citation 
was  issued  against  him  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  court. 

By  agreement,  the  contempt  proceedings  and  the  cause 
upon  its  merits  were  tried  at  the  same  time.  The  complaint 
and  the  supplemental  complaint  in  one  paragraph,  answered 
by  a  general  denial,  closed  the  issues. 

The  court  made  a  special  finding  of  facts,  stated  four  con- 
clusions of  law  thereon,  and  rendered  judgment  in  accord- 
ance with  the  findings  and  conclusions  of  law.  The  ques- 
tions here  presented  arise  upon  the  exceptions  to  each  con- 
clusion of  law,  with  a  proper  assignment  of  error  in  this 
court  as  to  conclusions  of  law  numbered  two,  three  and 
four. 

The  first  conclusion  of  law  has  reference  to  the  complaint 
as  originally  filed  by  appellants,  and  is  in  their  favor.  The 
issue  tendered  by  the  supplemental  complaint,  and  the  find- 
ings with  reference  thereto,  form  the  basis  for  the  second 
and  third  conclusions  of  law,  which  are  in  favor  of  appel- 
lees. The  fourth  is  that  O'Rear  was  not  guilty  of  contempt 
of  court,  and  should  be  discharged. 
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After  a  careful  study  of  the  special  findings,  which  cover 
forty-four  typewritten  pages  of  the  record,  we  have  con- 
cluded that  a  brief  statement  of  the  case  as  presented  by 
the  facts  found,  showing  in  a  general  way  the  theory  of  each 
of  the  parties  and  the  questions  presented,  will  serve  all 
necessary  purposes  for  this  opinion. 

On  June  11,  1901,  the  Shannondale  Cooperative  Tele- 
phone Company  was  incorporated  under  the  laws  of  this 
State.  The  material  part  of  the  articles  of  incorporation 
reads  as  follows: 

**  Article  1.  The  name  of  this  corporation  shall  be 
the  Shajinondale  Cooperative  Telephone  Company. 

Article  2.  Said  corporation  shall  establish,  maintain 
and  operate  telephones  and  telephone  exchanges  in  the 
counties  of  Boone  and  Montgomery,  in  the  State  of 
Indiana. 

Article  3.  The  amount  of  capital  stock  of  said  corpo- 
ration shall  be  $600;  said  capital  stock  to  be  divided  in- 
to 300  shares,  at  $2  a  share. 

Article  4.  The  duration  of  this  corporation  shall  be 
fifteen  years." 

Appellants  are  stockholders  in  the  company,  and  some  of 
thera  were  its  original  incorporators.  The  corporation  was 
organized  for  the  purpose  of  taking  over  the  property  and 
business  of  a  copartnership  theretofore  engaged  in  operat- 
ing a  telephone  company  in  and  about  the  town  of  Shan- 
nondale, Montgomery  county,  Indiana.  The  incorporators 
were  members  of  said  partnership,  the  business  of  which 
had  been  conducted  under  an  agreement  whereby  each  part- 
ner constructed,  owned  and  maintained  the  telephone  line 
from  his  residence  to  the  firm's  switchboard.  The  firm's 
property  consisted  of  a  switchboard  and  lines  of  wire, 
known  as  trunk-lines,  connecting  said  switchboard  with 
other  telephone  exchanges,  and  was  taken  over  by  the  corpo- 
ration. Immediately  preceding  the  incorporation  of  said 
company,  the  members  of  the  copartnership  agreed  not 
only  to  incorporate,  but  that  the  corporation  should  there- 
after conduct  its  business  in  all  material  respects  the  same 
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as  it  had  been  conducted  by  the  partnership,  and  its  by- 
laws so  provided.  The  corporation  respected  this  agree- 
ment until  December  15,  1906,  when  it  appears  that  162 
shares  of  stock  were  outstanding  and  135  telephones  in  use. 
At  that  time  said  property  of  the  corporation  was  in  need 
of  repair,  and  the  individual  property  of  a  majority  of  the 
stockholders — except  wire,  which  was  a  part  of  said  tele- 
phone system — required  renewing.  By  reason  of  the  defect- 
ive condition  of  said  property  said  telephone  service  was 
inefficient  and  furnished  grounds  for  complaint,  not  only 
by  the  stockholders  of  said  company,  but  by  other  exchanges 
with  which  it  had  connection  under  certain  contractual  re- 
lations, and  which  said  exchanges  were  threatening  to  ter- 
minate on  account  of  the  unsatisfactory  service  furnished 
by  said  corporation.  Some  of  the  appellants  had  con- 
structed their  lines  prior  to  said  incorporation,  and  others 
after  that  time.  Each  line  belonging  to  appellants  was  in 
fairly  good  repair,  and  worth  from  $10  to  $75.  Prior  to 
the  incorporation,  the  necessary  expense  to  each  partner, 
for  repairs  of  the  partnership  property  and  for  conducting 
the  business,  was  from  twenty  to  twenty-five  cents  a  month. 
During  the  year  1906,  the  future  policy  of  the  company  and 
the  plan  to  be  adopted  in  placing  and  keeping  its  property 
in  repair,  and  also  that  of  the  individual  stockholders  be- 
longing to  its  system,  were  frequently  discussed  by  the 
stockholders  and  the  board  of  directors.  Finally  the  board 
decided  that  the  lines  of  any  and  all  stockholders  who  would 
assign  them  to  the  corporation  without  cost  to  it  would  be 
repaired  and  maintained  by  the  corporation.  Pursuant  to 
such  decision,  the  directors  personally  accepted  the  board's 
proposal,  and  assigned  their  lines  to  the  company,  the  corpo- 
ration also  agreeing  that  the  dues  and  assessments  for  any 
one  year  should  not  exceed  $11.  The  assignment  so  made 
by  the  individual  members  of  the  board  was  on  October  12, 
1906,  signed  by  twenty-two  other  stockholders,  and  on 
April  5,  1907,  said  assignment  was  accepted  by  the  corpo- 
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ration.     Said  contract  and  acceptance  was  in  direct  con- 
flict with  the  by-laws  theretofore  adopted  by  the  corporatioa 
and  then  in  force.    Appellants  and  other  stockholders,  on 
the  conditions  named,  refused  to  assign  their  lines  to  the 
corporation,  and  denied  the  right  of  the  corporation  to  ac- 
cept such  assignments,  and  the  right  of  the  directors  to  ex- 
pend any  of  the  corporation's  money  in  the  repair  of  pri- 
vate lines.    The  temporary  restraining  order  then  in  force, 
among  other  things,  provided  that  nothing  therein  con- 
tained should  be  construed  to  prevent,  hinder  or  restrain 
the  company  from  adopting  and  enforcing  all  by-laws,  rules 
and  regulations,  which,  under  the  laws  of  this  State,  it  could 
lawfully  adopt  and  enforce.    On  June  25,  1907,  the  annual 
stockholders'  meeting  was  held,  and  the  question  of  re- 
pairing said  telephone  system  was  discussed.     The  stock- 
holders disagreed  as  to  the  right  and  policy  of  the  corpo- 
ration  to   repair   individual   lines,    which   the   individual 
stockholders  were  willing  to  assign  to  the  company.    At 
that  meeting  directors  were  elected,  and  the  meeting  ad- 
journed until  July  2.    On  June  27  a  meeting  of  the  newly- 
•elected  board  was  held,  and  the  by-laws  of  the  company 
were  declared  to  be  imperfect  and  incomplete,  and  also 
that  the  dues  charged  were  inadequate  to  pay  the  operating 
expenses  of  the  company  and  maintain  its  exchange,  and  for 
other  reasons  set  forth,  and  it  was  resolved  that  the  by-laws 
of  the  company  theretofore  and  then  existing  should  be  and 
were  declared  **  annulled,  revoked,  repealed,  vacated  and  set 
aside."    A  form  of  by-laws  was  then  read,  and  at  a  later 

m 

meeting,  June  29, 1907,  again  read  and  adopted  by  the  board 
as  the  by-laws  of  the  corporation.  Section  twenty-two  of 
said  by-laws  provides  that  the  directors  shall  have  power 

"to  fix  and  establish  such  rates  of  rental  or  charges 
for  telephone  service  as  such  rates  of  toll  for  toU  line 
service,  and  to  increase  or  reduce  the  same  from  time  to 
time  as  by  said  board  may  be  deemed  just  and  proper. 

To  establish  such  rules  and  regulations  as  by  said 
board  may  be  deemed  reasonable  and  proper  for  the 
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enforcement  of  the  collection  of  the  charges  for  tele- 
phone service  and  tolls,  and  the  terms  and  conditions 
upon  which  patrons  may  be  furnished  with  telephone 
connections  and  telephone  service,  and  the  terms  and 
conditions  upon  which  lines  will  be  extended  to  new 
patrons. ' ' 

The  board  also,  after  the  adoption  of  said  by-laws,  passed 
the  following  resolution : 

"Be  it  resolved  that  the  dues  or  rentals  for  the  use  of 
the  exchange,  switchboard  and  trunk  lines  and  other 
lines  of  this  company  shall  be  and  the  same  are  hereby 
fixed  at  $2  for  the  quarter  beginning  July  1,  1907,  and 
ending  September  30,  1907,  and  shall  be  paid  in  ad- 
vance by  each  person  having  a  telephone  connected 
with  said  switchboard  on  the  first  Tuesday  night  in 
July,  1907.  And  resolved  that  any  person  failing  to 
pay  said  dues  or  rentals  on  and  when  the  same  become 
due  shall  be  denied  service  through  said  switchboard 
and  over  said  lines  during  such  time  as  the  same  shall 
remain  unpaid." 

On  July  2,  1907,  the  stockholders,  pursuant  to  adjourn- 
ment of  June  25,  met  with  ninety-three  stockholders  pres- 
ent in  person,  and  nine  were  represented  by  proxies.  The 
minutes  of  the  meeting  of  June  25,  and  of  the  meetings  of 
the  directors  on  June  27  and  29  were  read,  and  in  all  things 
approved  and  ratified  by  a  vote  of  eighty  in  favor  of,  six 
against,  and  fourteen  not  voting.  On  September  27,  1907, 
the  board  fixed  the  rental  for  each  telephone  at  $2  for  the 
quarter  ending  January  1,  1908,  and  on  the  latter  date 
fixed  the  rental  at  $2  for  the  quarter  ending  March  31. 
These  dues  were  applicable  alike  to  all  shareholders,  whether 
or  not  they  assigned  their  lines  to  the  corporation.  Appel- 
lants paid  the  first  $2,  and  it  being  admitted  that  the  excess 
of  the  two-dollar  rate  that  was  necessary  to  pay  the  ex- 
penses of.  the  company  was  to  be  used  in  repairing  and 
maintaining  residence  lines  assigned  to  the  company,  they 
refused  to  continue  the  payment  of  dues  in  excess  of  seven- 
ty-five cents  per  quarter,  which  latter  sum  they  tendered 
to  the  company,  which  was  refused,  and  appellants'  lines 
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were  disconneeted  from  the  company's  exchange.  If  the 
property  of  the  corporation  was  in  good  repair,  and  no 
money  was  spent  on  private  lines,  the  business  oonld  have 
been  operated  and  maintained,  and  all  of  its  necessary  ex- 
penses paid,  by  quarterly  dues  from  its  shareholders  of 
thirty-three  and  one-third  cents  a  month.  About  100  of 
the  135  shareholders  having  telephones  in  their  residences 
assigned  their  telephone  lines,  which  were  practically  worth: 
less,  to  the  company.  The  lines  belonging  to  appellants 
were  kept  in  repair  by  them,  and  are  in  serviceable  condi- 
tion, and  were  so  at  the  time  of  the  bringing  of  this  suit. 
If  all  the  private  lines  were  assigned  to  the  company,  and 
all  were  in  repair,  the  expense  to  appellants  thereafter 
would  be  about  the  same  as  that  necessary  to  keep  up  their 
individual  lines. 

Appellants  insist  (1)  that  the  corporation,  through  its 
board  of  directors,  is  exceeding  its  corporate  authority  in 
establisliing,  maintaining  and  operating  telephone  lines; 
(2)  that  the  agreement  of  the  partners,  as  to  the  manner  in 
which  the  corporation  should  carry  on  its  business,  entered 
into  the  formation  of  the  corporation,  and  is  binding  upon 
it;  (3)  that  the  proposed  plan  of  the  board  of  directors 
would  impair  appellants'  vested  rights. 

It  must  be  kept  in  mind  that  this  was  a  suit  by  appel- 
lants as  stockholders,  and  not  by  them  as  customers  of  the 
company.    The  corporation  was  formed  under  a  leg- 

1.  islative  enactment,  and  amendments  and  acts  sup- 
plemental thereto,  in  force  at  the  time  of  its  organ- 
ization (§§5789-5802  Bums  1908,  §§4181-4183,  4185-4192 
R.  S.  1881,  Acts  1899  p.  124,  Acts  1903  p.  204,  Acts  1885 
p.  151),  and  its  powers  are  thereby  prescribed. 

The  articles  of  association  follow  the  exact  language  of 

the  statute,  so  that  its  powers,  authority,  and  the  business 

it  may  transact,  are  limited  only  by  the  law  author- 

2.  izing  its  creation.     Section  5789,  supra,  authorized 
the  corporation  to  establish,  maintain  and  operate 
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telephones,  telephone  lines,  and  telephone  exchanges  in  the 
counties  named  in  its  articles.  This  section  provides  that 
any  number  of  persons  may  form  such  a  corporation  for 
the  purposes  therein  specified,  who  shall,  as  provided  in 
§5790,  supra,  join  in  the  execution  of  articles  of  associa- 
tion setting  forth  precisely  what  is  set  forth  in  the  articles 
before  us.  True,  this  latter  section  omits  the  words  '^  tele- 
phone lines,"  but,  as  it  seems  to  us,  this  section  must  be 
construed  as  fixing  what  the  articles  of  association  shall 
contain,  in  order  that  the  corporation  may  do  the  things 
provided  in  the  preceding  section.  So  that  when  the  two 
sections  are  construed  together,  it  is  clear  that  the  charter 
here  in  question  is  broad  enough  to  include  the  power  to 
establish,  maintain  and  operate  telephone  lines,  although 
such  right  is  not  specifically  mentioned  therein. 

Appellants'  second  and  third  propositions  cannot  be  sus- 
tained.   At  the  time  this  suit  was  commenced  the  corpora- 
tion had  not  established,  nor  was  it  maintaining  or 

3.  claiming  to  maintain,  any  telephone  lines.  That  part 
of  the  telephone  system  had  been  left  to  its  custom- 
ers, who  paid  a  fixed  charge  for  attaching  their  lines  to 
the  company's  switchboard,  and  a  fixed  rental  thereafter  to 
cover  its  operating  expenses.  The  board  of  directors  now 
propose  to  extend  the  business  of  the  corporation  by  estab- 
lishing, maintaining  and  operating,  as  its  own,  lines  from 
its  switchboard  to  the  residences  of  its  customers,  either  by 
building  new  lines,  or  by  taking  over  lines  already  con- 

« 

structed  and  belonging  to  its  customers. 

Appellants  object  to  the  taking  on  of  this  new  business 

by  the  corporation,  for  the  reason,  as  it  appears  from  the 

findings,  that  if  they  are  to  have  service  they  must 

4.  keep  up  their  own  lines,  and  pay  the  same  rental  as 
those  who  have  no  lines.    Also,  because  the  new  by- 
laws authorize  the  board  of  directors  to  do  that  which  they 
have  no  right  to  do,  under  the  agreement  to  incorporate, 
and  by  reason  of  which  some  of  appellants,  as  incorpora- 
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tors,  parted  with  their  interest  in  the  partnership  property, 
and  as  to  the  others,  no  change  in  the  business  or  the  man- 
ner of  doing  it  should  be  allowed,  for  the  reason  that  when 
they  took  stock  and  constructed  their  lines  they  relied  on 
the  by-laws  then  in  force. 

The  corporation  made  the  same  proposal  to  all  of  its 
customers;  that  is  to  say,  that  it  would  take  over  all  of  the 
individual  lines,  whether  in  repair  or  not,  and  where  neces- 
sary put  them  in  repair,  and  thereafter  maintain  them. 
No  stockholder  or  customer  is  compelled  to  transfer  his  line 
to  the  company  as  a  condition  precedent  to  his  receiving 
telephone  service  by  the  corporation.  The  only  condition 
as  regards  service  is  that  all  must  pay  the  same  rental.  The 
proposition  is  one  affecting  appellants  as  customers  of  the 
company,  and  not  as  stockholders,  although  at  the  time  they 
were  taken  on  as  customers  they  were  required  to  take 
stock.  Their  connection  with  the  company  in  both  of  these 
capacities  was  in  accordance  with  the  by-laws  of  the  com- 
pany then  in  force,  and  which  provided  that  they  might 
be  altered,  amended  or  repealed  at  any  regular  or  special 
meeting  of  the  board,  upon  compliance  with  certain  condi- 
tions. The  board  of  directors  followed  the  mode  prescribed 
by  the  old  by-laws  in  repealing  them,  and  in  adopting  the 
new  by-laws.  The  action  of  the  board  in  all  these  matters 
was  ratified  by  the  stockholders. 

The  articles  of  association  and  the  law  under  which  the 
corporation  is  formed,  must  be  regarded  as  the  final  agree- 
ment  or   contract    of    the    incorporators.      1    Thompson. 

Corp.  (2d  ed.)   §§312,  915,  317;  1  Morawetz,  Priv. 
5.    Corp.   (2d  ed.)    §318.     The  preliminary  agreement 

to  form  the  corporation  became  merged  in  the  final 
contract.  "The  grant  by  the  state  of  the  privilege  of  be- 
coming a  corporation,  if  accepted,  must  be  accepted  as 
granted.  And  the  acceptance  of  this  privilege  by  those  to 
whom  it  is  granted  by  the  state,  is  made  upon  an  express 
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contract  with  the  state,  and  an  implied  contract  as  between 
themselveSy  that  the  privilege  shall  be  held  and  exercised 
under  the  rules  of  the  general  law  of  the  state  which  au- 
thorizes corporations  and  regulates  and  governs  them." 
Cronin  v.  Potters'  Cooperative  Co.  (1892),  29  WMy.  L. 
Bull.  52.  The  statute  provides  that  **the  board  of  direc- 
tors shall  adopt  by-laws  for  the  government  of  the  corpo- 
ration and  the  management  of  its  business."  §5794,  supra. 
It  must  be  conceded  that  by-laws  of  a  corporation,  duly 
enacted,  and  not  in  contravention  of  the  company's  char- 
ter or  laws  under  which  it  is  formed,  are  binding 

6.  on  all  the  stockholders  of  the  corporation,  and  that 
minority  stockholders  have  no  rights,  vested  or  other- 
wise, which  are  infringed  by  such  by-laws,  except  where  a 
change  therein  impairs  the  obligation  of  a  contract  or  a 
vested  right.  Purdy  v.  Bankers  Life  Assn.,  etc.  (1903), 
101  Mo.  App.  91;  Renn  v.  United  States  Cement  Co. 
(1905),  36  Ind.  App.  149;  Van  Atten  v.  Modern  Brother- 
hood,  etc.  (1906),  131  Iowa  232;  Alters  v.  Journeymen 
Bricklayers,  etc.,  Assn.  (1902),  19  Pa.  Super.  Ct.  272; 
Kent  V.  Quicksilver  Mining  Co.  (1879),  78  N.  Y.  159. 

While,  as  a  general  rule,  every  corporation  has  the  inher- 
ent power,  as  an  incident  to  its  existence,  to  pass  by-laws 
for  its  government  and  the  management  of  its  busi- 

7.  ness,  without  interference  by  the  courts,  yet  it  is 
equally  well  settled  that  courts  will  compel  adher- 
ence to  the  charter  and  to  the  laws  under  which  it  is  or- 
ganized, and  will  interfere  to  prevent  an  unreasonable  and 
arbitrary  invasion  of  private  rights.  Supreme  Lodge,  etc., 
V.  Knight  (1889),  117  Ind.  489,  3  L.  R.  A.  400.  But 
courts  will  not  interpose  upon  a  showing  that  a  better  or 
wiser  course  might  have  been  pursued,  for  that  is  a  matter 
to  be  regulated  in  the  selection  of  directors,  who  will 
adopt  and  carry  out  diflferent  plans. 

In  this  case,  on  June  25,  1907,  directors  were  elected, 
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who  proposed  a  change  in  the  plan  for  conducting  the  busi- 
ness of  the  corporation.    In  the  absence  of  a  finding 

8.  to  the  contrary,  we  must  regard  the  motive  which 
influenced  the  change  as  an  honest  one  to  promote 

the  welfare  of  the  company.    At  first  it  would  seem  that  the 

proposed  change  will  work  an  injustice  to  appellants,  for 

it  appears  that  unless  they  transfer  their  lines  to 

9.  the  company  they  will  not  be  on  an  equality  with 
other  customers  in  the  way  of  cost  or  expense  for 

like  service.  But  again,  this  is  a  matter  that  affects  them, 
not  as  stockholders,  but  as  customers.  As  stockholders, 
they  own  an  interest  in  the  corporate  property,  and  are  en- 
titled to  share  in  its  final  distribution.  They  are  entitled 
to  share  in  the  dividends  of  the  corporation,  and  to  take 
part  in  its  internal  affairs,  while  the  customer  has  only  the 
rights  the  corporation  gives  him  through  its  contract. 

The  corporation  may  establish,  promulgate  and  enforce 

reasonable  rules  and  regulations  for  conducting  its  business, 

applicable  alike  to  all  of  its  customers  alike  situated, 

10.  and  this  is  true  whether  they  are  stockholders  or 
not.     Irvin  v.  BushvUle,  etc.,  Tel  Co.   (1903),  161 

Ind.  524;  Bushville,  etc.,  Tel.  Co.  v.  Irvin  (1901),  27  Ind. 
App.  62.  Appellee  company  was  authorized  to  do,  and  it 
appears  that  it  was  doing,  a  general  telephone  business,  and 
so  far  as  it  is  able  must  serve  all  within  its  local  limits 
impartially  and  without  discrimination.  §5802,  supra; 
Central  Union  Tel.  Co.  v.  State,  ex  rel.  (1889),  118  Ind. 
194,  10  Am.  St.  114 ;  Central  Union  Tel.  Co.  v.  State,  ex  rel. 
(1890),  123  Ind.  113. 

The  object  of  the  proposed  plan  was  the  betterment  and 
improvement  of  the  telephone  system  operated  by  the  cor- 
poration, of  which  appellants  are  stockholders.  There 
4.    is  no  finding  that  the  proposal  of  the  board,  if  car- 
ried out,  will  jeopardize  or  injure  any  of  appellants* 
rights  as  stockholders.     True,  when  the  corporation  com- 
menced business  it  did  not  exercise  all  of  the  power  or  an- 
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thority  given  to  it,  yet  its  by-laws  at  that  time  provided 
that  they  might  be  altered,  amended,  changed  or  repealed, 
thereby  expressly  reserving  the  right  to  adopt  in  the  fu- 
ture such  by-laws  as  changed  conditions  might  demand  or 
future  experience  show  to  be  wise  and  expedient  for  the 
best  interest  of  the  corporation.  **In  such  cases,  where 
there  is  an  exercise  of  the  power  in  good  faith,  which  does 
not  change  the  essential  character  of  the  business,  but  au- 
thorizes its  extension  upon  a  modified  plan,  both  reason  and 
authority  support  the  corporation  in  the  exercise  of  the 
right."  Wright  v.  Minnesota  Mut.  Life  Ins.  Co.  (1904), 
193  U.  S.  657,  664,  24  Sup.  Ct.  549,  48  L.  Ed.  832. 

Some  of  these  appellants  were  original  incorporators  of 

the  company,  and  must  be  presumed  to  have  understood  the 

provisions  of  the  company's  charter,  and  to  have  as- 

11.  sented  to  the  transaction  of  the  business  expressly  or 
impliedly  authorized  by  it.  Traer  v.  Lucas  Prospect- 
ing Co.  (1904),  124  Iowa  107,  99  N.  W.  290.  At  the  time 
the  other  appellants  became  stockholders,  the  by-laws  pro- 
vided that  they  might  be  amended  or  repealed,  and  such 
stockholders  were  therefore  bound  to  know  that  its  by-laws 
were  subject  to  change. 

We  are  not  persuaded  that  the  change  was  an  unreason- 
able or  arbitrary  exercise  of  power,  nor  was  it  the  repudia- 
tion of  a  debt  or  any  vested  right.     It  was  not  un- 

4.  reasonable,  because  it  may  well  be  said  that  the  sys- 
tem originally  adopted  was  so  infirm  as  to  be  in- 
capable of  long  endurance.  It  was  not  arbitrary,  because 
the  by-laws  reserved  the  right  of  amendment. 

Judgment  afGbrmed. 


Vol.  47—34 
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East  v.  Amburn. 

[No.  6,961.    Filed  April  28,  1911.] 

1.  Neolioence. — Automobiles. — Complaint. — A  complaint  by  a 
teamster  alleging  that  the  defendant  "was  driving  his  automobile 
•  •  •  at  a  high  and  dangerous  rate  of  speed;  ♦  •  ♦  that 
as  the  defendant  reached  a  point  in  the  street  almost  opposite 
the  plalntifTs  team,  he  *  *  *  suddenly  turned  his  automobile 
and  ran  it  directly  at  the  team  the  plaintiff  was  driving  and  neg- 
ligently and  carelessly  ran  it  at  such  a  great  and  unlawful  rate 
of  speed,  almost  upon  and  against  such  team,**  as  to  cause  such 
team  to  run  away,  to  plaintilTs  injury,  is  sufficient  to  show  neg- 
ligence in  the  driving  of  the  automobile,  as  well  as  an  unlawful 
speed  ({10465  Bums  1908,  Acts  1907  p.  558,  §1),  and  the  viola- 
tion of  a  duty  owing  from  defendant  to  plaintiff,  pp.  532,533, 
534. 

2.  PLEAniNO.  —  Complaint. — Allegations. — Duty. — Conclusions. — ^An 
allegation  that  it  was  the  duty  of  defendant  to  do  or  not  to  do  a 
certain  thing,  is  a  conclusion,  a  statement  of  the  facts  being 
necessary,     p.  533. 

3.  Neolioence.  —  Automobiles.  —  Vehicles.  —  Use  of  Streets,  —  The 
drivers  of  automobiles  and  of  other  vehicles  have  equal  rights 
in  the  use  of  the  streets,  and  they  are  required  to  use  ordinary 
care  to  prevent  injuries,    p.  534. 

4.  Appeal. — Transcript. — Precipe. — Partial. — ^Where  the  precipe 
calls  for  a  certain  part  of  the  record,  other  parts  included  therein 
will  be  disregarded,     p.  535. 

5.  Appeal. — Transcript. — Original  Bills  of  Exceptions. — Precipe. — 
Where  the  precipe  calls  for  a  transcript  of  the  entire  record,  the 
original  bill  of  exceptions  may  be  properly  Included  therein,  p. 
535. 

6.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  535. 

JVom  Superior  Court  of  Madison  County;  Cassius  M. 
Oreenlee,  Judge. 

Action  by  Zachariah  Ambum  against  Charles  W.  East. 
Prom  a  judgment  on  a  verdict  for  plaintiff  for  $600,  de- 
fendant appeals.     Affirmed. 

Charles  E.  Smith  and  Philip  B.  O'Neill,  for  appellant. 
B.  H.  Campbell  and  E.  R.  Call,  for  appellee. 

HoTTEL,   J. — This  was  an   action  brought  by   appellee 
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against  appellant  for  the  recovery  of  damages  on  account 
of  an  injury  received  by  appellee  in  a  runaway  which  oc- 
curred on  one  of  the  streets  of  the  city  of  Anderson,  Indi- 
ana, which  appellee  alleged  was  caused  by  the  carelessness 
and  negligence  of  appellant  in  driving  his  automobile  at  a 
high,  dangerous  and  unlawful  rate  of  speed  at  and  towards 
appellee's  team,  and  almost  upon  and  against  it,  thereby 
causing  such  team  to  take  fright  and  run  away,  which  re- 
sulted in  appellee's  injuries. 

The  complaint  is  in  one  paragraph,  to  which  a  demurrer 
was  filed  and  overruled.  The  cause  was  put  at  issue  by 
general  denial.  There  was  a  trial  by  jury,  a  verdict  for 
appellee  in  the  sum  of  $600,  together  with  answers  to  in- 
terrogatories, motion  for  judgment  on  the  answers  to  in- 
terrogatories overruled,  motion  for  new  trial  overruled, 
and  judgment  rendered  on  the  general  verdict. 

The  errors  relied  upon  and  presented  by  appdlant's 
brief  call  in  question  the  sufficiency  of  the  amended  com- 
plamt,  and  the  ruling  of  the  court  on  the  motion  for  a  new 
trial 

That  part  of  the  complaint  necessary  to  the  presentation 
of  the  question  raised  by  appellant's  counsel  as  to  its  suf- 
ficiency is  as  follows:  ''Plaintiff  says  that  on  May  26, 
1905,  he  was  riding  on  his  dray  •  •  •  and  driving  a 
team  of  horses  in  a  walk  along  the  east  side  of  Main  street, 
going  from  north  to  south,  between  Tenth  and  Eleventh 
streets,  which  streets  intersect  Main  street  in  the  business 
portion  of  said  city;  •  •  •  that  he  was  exercising  due 
care  and  caution  to  avoid  danger;  •  •  •  that  as  he  ap- 
proached the  intersection  of  Eleventh  street  and  Main 
street  defendant  was  driving  his  automobile  along  Main 
street,  on  the  west  side  of  the  street,  approaching  Eleventh 
street  from  the  south,  running  at  a  high,  dangerous  and  un- 
lawful rate  of  speed,  to  wit,  twenty  miles  an  hour ;  that  on 
reaching  a  point  in  the  street  almost  opposite  plaintiff's 
team,  defendant,  without  notice  to  plaintiff  and  without  giv- 
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ing  him  an  opportunity  to  avoid  the  automobile,  and  while 
running  it  at  such  high,  dangerous  and  unlawful  speed, 
suddenly  turned  his  automobile  and  ran  it  directly  toward 
the  team  plaintiff  was  driving,  and  negligently  and  care- 
lessly ran  it  at  such  a  great  and  unlawful  rate  of  speed,  al- 
most upon  and  against  said  team,  causing  said  team  sud- 
denly to  shy  and  jump  to  one  side,  and  to  become  so 
frightened  that  it  ran  away;  •  •  •  that  said  automo- 
bile ran  upon  and  against  said  team  so  suddenly  and  im- 
expectedly  that  plaintiff  was  unable  to  protect  himself." 

Appellant  insists  that  the  complaint  is  open  to  the  objec- 
tion that  the  only  negligence  charged  is  that  the  automobile 
was  running  at  a  high  and  unlawful  rate  of  speed,  and  that 
this  allegation,  unaccompanied  by  any  allegations  as  to  ap- 
pearance or  noise  made  by  the  automobile,  is  not  actionable 
negligence;  and  further,  that  the  complaint  fails  to  allege 
the  existence  of  a  duty  on  the  part  of  appellant  to  protect 
appellee  from  the  injury  of  which  he  complains. 

The  first  ground  of  the  objection  to  said  complaint,  viz., 

that  the  only  negligence  charged  is  the  unlawful  speed  of 

the  automobile,  is  not  supported  by  the  allegations  of 

1.  the  complaint.  The  unlawful  and  dangerous  rate  of 
speed  is  but  one  of  the  elements  of  the  negligence 
charged,  and  this  negligence  is  connected  with  and  supple- 
mented by  the  additional  allegation  that  appellee  '^  sud- 
denly turned  his  automobile  and  ran  it  directly  toward  the 
team  plaintiff  was  driving,  and  carelessly  and  negligently 
ran  it  at  such  a  great  and  unlawful  rate  of  speed,  almost 
upon  and  against  said  team."  These  allegations,  we  think, 
show  clearly  that  the  complaint  is  not  open  to  the  first 
ground  of  objection  urged  by  appellant. 

As  supporting  the  second  ground  of  his  objection,  appel- 
lant cites  and  relies  upon  the  cases  of  Evansmlle,  etc,  R. 
Co,  V.  Teager  (1908),  170  Ind.  139,  and  Paris  v.  Hoberg 
(1893),  134  Ind.  269,  39  Am.  St.  261.  These  authoritips 
furnish  no  ground  for  appellant's  contention  here.    Theso 
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cases  simply  recognize  and  assert  a  well-understood  rule  of 
general  application  to  cases  of  negligence  which  requires 
the  complaint  in  such  cases  to  disclose,  by  proper  aver- 
ments, the  existence  of  a  duty  upon  the  part  of  the  person 
alleged  to  be  negligent.  The  facts,  however,  in  the  cases 
just  cited,  each  of  which  held  that  no  such  duty  was 
shown,  were  entirely  different  from  those  presented  by  this 
case.  The  case  of  Paris  v.  Hoberg,  supra,  was  one  where 
the  injured  party  was  on  the  premises  of  the  party  sued, 
without  invitation,  but  on  an  errand  for  himself,  and  while 
on  such  premises  he  fell  into  an  elevator  shaft.  Of  course, 
in  such  case,  the  court  would  hold  that  the  complaint  did 
not  disclose  that  the  party  sued  owed  the  injured  party  any 
duty.  For  the  same  reason,  the  case  of  Evansville,  etc.,  B. 
Co,  V.  Y eager,  supra,  held  that  '*it  does  not  appear  that  a 
duty  was  neglected  by  appellant." 

It  is  neither  necessary  nor  proper  for  the  complaint  in 
such  cases  to  aver  that  it  was  the  duty  of  defendant  to  do 

or  not  to  do  a  certain  act.    Such  an  averment  would 
2.    be  a  mere  conclusion  of  the  pleader.     The  rule  is 

that  the  pleading  must  aver  facts  from  which  the 
law  will  '* imply  an  underlying  duty."  This  rule  is  rec- 
ognized in  the  case  of  Chicago,  etc.,  B.  Co.  v.  Barker 
(1908),  169  Ind.  670,  676,  17  L.  R.  A.  (N.  S.)  542,  as  fol- 
lows: '*The  general  rule  in  such  cases  is  that  the  pleader 
must  distinctly  set  forth  in  his  complaint  the  facts  which 
he  claims  create  the  duty  that  has  been  violated,  and  from 
the  facts  so  stated  the  court  will  determine  as  a  matter  of 
law  the  existence  or  the  nonexistence  of  the  duty."  See, 
also,  Pittsburgh,  etc.,  B.  Co.  v.  lAghtheiser  (1904),  163  Ind. 
247. 

Prom  the  facts  alleged  in  the  complaint,  the  law  implies 
the  underlying  duty  which  appellant  owed  appellee.     The 

facts  here  pleaded  disclose  that  both  appellant  and 
1.    appellee  were  traveling  a  public  street  of  a  city. 

They  were  where  they  had  a  right  to  be,  and  stood 
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upon   an  equality,   so  far  as  the  use  of  the  street  was 
concerned.    Each  owed  to  the  other  the  duty  of  man- 

3.  aging,  controlling  and  operating  his  own  vehicle, 
whatever  it  might  be,  with  ordinary  care  and  cau- 
tion to  avoid  inflicting  injury  upon  the  other,  as  well  as  to 
avoid  receiving  injury  to  himself.  The  averments  of  the 
complaint  show  that  appellant  violated  this  duty,  by  sud- 
denly turning  his  automobile  and  running  it  directly 
toward  plaintiff's  team,  at  a  dangerous  and  unlawful  rate 
of  speed,  almost  upon  and  against  his  team.  Mclntyre  v. 
Omer  (1906),  166  Ind.  57,  4  L.  R.  A.  (N.  S.)  1130,  117 
Am.  St.  359;  note  to  Mahoney  v.  Max  field  (1907),  14  L. 
R.  A.  (N.  S.)  251;  note  to  Hennessey  v.  Taylor  (1905),  3 
L.  R.  A.  (N.  S.)  345. 

Counsel  insist  that  one  operating  an  automobile  has  the 
same  rights  to  the  use  of  the  streets  as  one  operating  any 
other  kind  of  vehicle.  So  he  has;  and  he  is  also  charged 
with  the  same  degree  of  care  and  caution,  and  the  same  re- 
gard for  the  rights  of  others  in  the  use  of  the  streets.  We 
desire  to  make  no  distinction  in  favor  of  or  against  the  ope- 
rator of  an  automobile,  but  it  is  his  duty,  the  same  as  the 
driver  of  any  other  vehicle,  to  use  care  proportionate  to 
the  dangers  to  which  the  vehicle  in  which  he  travels  ex- 
poses other  travelers  of  the  highway. 

The  allegation  of  the  complaint,  as  to  the  speed  of  appel- 
lant's  automobile,  shows  that  it  was  being  operated  in  vio- 
lation of  a  positive  statute  of  the  State    (§10465 

1.  Bums  1908,  Acts  1907  p.  558,  §1),  and  this,  taken 
in  connection  with  the  other  allegations  of  the  com- 
plaint which  show  the  manner  of  such  operation  with  ref- 
erence to  plaintiff's  team,  is  certainly  sufficient  to  show  a 
negligent  operation,  in  violation  of  a  duty  which  appel- 
lant owed  to  his  fellow  traveler  in  the  street.  There  was 
no  error  in  overruling  the  demurrer  to  the  complaint. 

The  only  ground  of  the  motion  for  new  trial  urged  by  ap* 
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pellant  is  the  insufficiency  of  the  evidence.    Appellee  con- 
tends that  no  question  upon  the  evidence  is  pre- 

4.  sented,  and,  as  reason  therefor,  insists  that  appel- 
lant's precipe  for  a  transcript  of  the  record  fails  to 

call  for  the  original  bill  of  exceptions  or  a  copy  thereof.  In 
this  contention,  we  think  appellee  is  in  error.  If  in  fact 
the  precipe  for  the  transcript  here  in  question  called  for 
only  a  part  of  the  record  and  papers  in  the  cause,  then 
''any  paper  or  entry  not  mentioned  in  such  precipe  would 
not  become  a  part  of  the  record  on  appeal  although  copied 
and  embraced  in  the  transcript  and  certified  by  the  clerk, 
but  would  be  disregarded."  Workman  v.  State,  ex  rcL 
(1905),  165  Ind.  42,  49.  And  see  McCasUn  v.  Advance 
Mfg.  Co.  (1900),  155  Ind.  298;  Brown  v.  Arm  field  (1900), 
155  Ind.  150;  Johnson  v.  Johnson  (1901),  156  Ind.  592; 
Allen  V.  Oavin  (1892),  130  Ind.  190. 

The  cases  cited  and  relied  upon  by  appellee  as  support- 
ing his  contention  are  all  cases  where  the  precipe  for  the 
transcript  called  for  specific  parts  of  the  records  and 

5.  files,  but  in  this  case  the  precipe  calls  for  a  trans- 
script  of  the  entire  record,  and  follows  the  language 

of  Elliott,  App.  Proc.  note  2,  p.  807,  and  we  think  it  suffi- 
cient to  bring  into  the  record  the  original  bill  of  excep- 
tions, under  the  case  of  Workman  v.  State,  ex  rel,,  supra, 
and  §§657,  667  Bums  1908;  Acts  1897  p.  244,  Acts  1903  p. 
338,  §7. 

An  examination  of  the  evidence  convinces  us  that  every 

material  allegation  of  the  complaint  was  supported  by  some 

evidence.    In  such  case  it  is  too  well  settled  to  re- 

6.  quire  citation  of  authority,  that  the  verdict  will  not 
be  disturbed  by  this  court.     The  court  below  com- 
mitted no  error  in  overruling  the  motion  for  a  new  trial. 

Counsel  for  appellant  next  insist  that  appellant's  motion 
for  judgment  on  the  answers  to  interrogatories  should  have 
been  sustained,  but  we  have  examined  these  answers,  and 
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find  no  such  irreconcilable  conflict  between  them  and  the 
general  verdict  necessary  to  allow  them  to  prevail  against 
such  verdict. 
Judgment  affirmed. 


First  Church  of  Christ,  Scientist,  of  New 

Albany  v.  Cox  et  al. 

[No.  7,220.    FUed  May  6,  1911.] 

1.  Municipal  Corpobations. — Street  Improvements. — Liens, — Time 
of  Attaching. — A  lien  for  street  improvements  attaches  at  the 
time  of  the  adoption  of  the  report  of  assessment  of  benefits  as 
made  by  the  city  commissioners,  or  as  changed  or  amended  by 
the  common  council  (S3623d  Bums  1901,  Acts  1901  p.  534,  §4). 
p.  538. 

2.  Deeds. — **Lien.*' — **Encumhrance." — ^The  word  "encumbrance" 
is  more  comprehensive  than  the  word  "Hen"  and  embraces  liens 
and  also  other  burdens  resting  on  the  real  estate  or  the  title, 
which  tend  to  lessen  its  value  or  to  interfere  wih  its  enjoyment 
p.  538. 

3.  Covenant. — Deeds. — Street  Improvement. — Liens. — Time  of  At- 
taching.— ^A  grantor  who  conveyed  a  lot  by  a  warranty  deed  is 
not  liable  for  a  breach  of  covenant,  where  a  street  improvement 
fronting  tliereon,  made  under  the  act  of  1901  (Acts  1901  p.  534, 
§4,  §3623d  Bums  1901),  had  been  completed  prior  to  the  date 
of  the  deed,  but  where  the  assessment  therefor  was  not  made 
until  afterward,    p.  539. 

Prom  Floyd  Circuit  Court;  William  C.  TJtZy  Judge. 

Action  by  the  First  Church  of  Christ,  Scientist,  of  New 
Albany,  against  Attilla  Cox  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Affirmed, 

Harold  Taylor  and  Jewett  &  Jewett,  for  appellant. 
Alexander  Dowling,  for  appellees. 

Lairy,  p.  J. — Appellant  filed  a  complaint  in  the  Floyd 
Circuit  Court  against  appellees,  to  which  a  demurrer  for 
want  of  facts  was  sustained.  Appellant  excepted,  and  re- 
fused to  plead  further,  and  assigns  this  ruling  of  the  trial 
court  as  error,  which  presents  the  only  question  to  be  de- 
cided on  appeal. 
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It  appears  from  the  complaint  that  appellee  Attilla  Cox, 
being  the  owner  of  certain  described  real  estate  in  the  city 
of  New  Albany,  conveyed  it  to  appellant  by  warranty  deed, 
his  wife,  Kate  M.  Cox,  joining  him  in  such  conveyance.  It 
further  appears  that  prior  to  the  date  of  said  conveyance 
the  city  of  New  Albany  had  let  a  contract  to  the  Barber 
Asphalt  Paving  Company  for  the  improvement  of  Main 
street  in  said  city,  by  paving  with  asphalt,  from  Pearl  street 
to  Gault  street,  that  the  real  estate  described  abuts  on  the 
portion  of  the  street  improved  under  this  contract,  and 
that  it  became  liable  to  be  assessed  for  its  proportionate 
share  of  the  cost  of  said  improvement. 

It  is  averred  that  the  contract  for  this  improvement  was 
let  on  July  8,  1903,  and  that  the  work  was  fully  completed 
prior  to  May  21,  1907,  at  which  time  the  deed  from  appel- 
lees to  appellant  was  executed;  that  in  July,  1908,  the 
board  of  public  works  of  the  city  of  New  Albany  made  an 
assessment  of  $320.40  against  the  real  estate  described,  as 
its  proportionate  share  of  the  cost  of  said  improvement; 
that  after  said  final  assessment  was  approved  and  adopted 
it  was  certified  to  the  treasurer  of  New  Albany,  was  placed 
on  the  assessment  roll  in  the  office  of  said  treasurer,  and 
became  and  was  a  valid  lien  against  said  real  estate;  that, 
after  said  assessment  came  due,  the  city  of  New  Albany 
threatened  to  enforce  the  lien,  by  the  sale  of  the  real  estate 
described,  and  that  appellant,  in  order  to  save  said  real 
estate  from  sale,  was  compelled  to  pay  and  did  pay  said 
assessment,  together  with  the  sum  of  $5.28  as  interest  and 
costs.  It  thus  appears  from  the  complaint  that  appellees 
on  May  21,  1907,  executed  a  deed  to  appellant  for  said  real 
estate,  with  full  covenants  of  warranty.  At  that  time  the 
street  improvement  described  had  been  fully  completed, 
but  the  assessment  was  not  made  for  more  than  a  year  after 
the  deed  was  executed. 

The  question  is.  Was  the  real  estate  free  from  liens  and 
encumbrances  at  the  time  the  conveyance  was  made,  within 
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the  meaning  of  the  covenant  T  If  it  was  not,  the  complaint 
states  a  cause  of  action  against  Attilla  Cox;  but,  if  it  was, 
the  complaint  is  insufficient  as  to  both  appellees,  and  the 
demurrer  was  properly  sustained. 

It  is  clear  that  the  assessment  in  question  was  not  a  lien 

on  the  real  estate  described  at  the  date  of  the  conveyance, 

as  the  act  of  1901   (Acts  1901  p.  534,  §4,  §3623d 

1.  Burns  1901),  under  which  the  assessment  seems  to 
have  been  made,  provides  that  the  adoption  of  the 

report  of  assessment  of  benefits,  as  made  by  the  city  com- 
missioners or  as  changed  or  amended  by  the  common  coun- 
cil, shall  constitute  the  assessment  of  benefits  or  damages 
for  such  improvement,  and  the  several  amounts  therein  set 
out  as  assessments  against  the  respective  lots,  tracts  of  land 
or  parcels  of  ground  shall  be  a  lien  thereon  from  the  date 
of  such  action  by  such  common  council,  and  shall  there- 
after bear  interest  at  the  rate  of  five  per  cent  per  annum. 
Appellant  concedes  that  the  cost  of  the  improvement  was 
not  a  lien  on  the  real  estate  at  the  date  of  the  deed,  but  in- 
sists that  it  was,  nevertheless,  such  a  charge  against 

2.  it  as  amounted  to  an  encumbrance.     It  is  true  that 
a  distinction  has  been  made  between  a  lien  and  an 

encumbrance.  "Encumbrance*'  is  a  more  comprehensive 
term  than  **lien.''  It  includes  liens,  and  also  other  bur- 
dens resting  either  on  the  real  estate  itself,  or  on  its  title, 
which  tend  to  lessen  its  value  or  to  interfere  with  its  free 
enjoyment.  Thus,  a  right  of  way  or  other  easement,  affect- 
ing real  estate  in  favor  of  a  person  other  than  the  owner 
or  in  favor  of  a  dominant  estate,  has  been  held  to  be  an 
encumbrance.  Clark  v.  Stvift  (1841),  3  Met.  (Mass.)  390; 
Roberts  v.  Levy  (1867),  3  Abb.  Pr.  (N.  S.)  311;  Mitchell  v. 
Warner  (1825),  5  Conn.  497,  527.  So,  also,  conditions  in 
deeds,  which  limit,  or  otherwise  interfere  with,  the  free  use 
and  enjoyment  of  the  land  by  the  owner,  have  been  held 
to  be  encumbrances.  Jenks  v.  Ward  (1842),  4  Met.  (Mass.) 
404;  Adams  v.  Reed  (1895),  11  Utah  480,  40  Pae.  720. 
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The  courts  of  some  states  have  held  that  real  estate,  so 
situated  as  to  be  liable  to  an  assessment  for  the  cost  of  con- 
structing a  street  or  other  public  improvement,  be- 

3.  comes  burdened  with  an  encumbrance  for  the  cost 
of  such  improvement  as  soon  as  the  work  is  com- 
pleted, under  a  statutory  proceeding  which  requires  the 
cost  to  be  paid  by  assessments  against  the  real  estate.  Such 
courts  hold  that,  as  soon  as  the  work  is  completed,  under 
such  statutory  proceeding,  a  right  to  have  the  real  estate 
benefited  assessed  for  the  cost  of  such  improvement  sub- 
sists in  the  contractor,  and  that  this  right  so  subsisting  is 
a  burden  upon  the  real  estate,  from  which  it  can  be  re- 
lieved only  by  the  payment  of  such  assessment  as  may  be 
imposed.  In  those  states,  this  burden  is  recognized  as  an 
encumbrance,  even  though  the  statute  provides  that  the  as- 
sessment shall  not  become  a  lien  until  a  later  time,  and  a 
vendor  of  such  real  estate,  who  conveys  after  a  completion 
of  the  work,  and  before  the  assessment  becomes  a  lien,  is 
held  liable  upon  his  covenant  against  encumbrances  for  the 
amount  of  the  assessment  afterwards  imposed,  and  col- 
lected from  his  vendee.  Cotting  v.  Commonwealth  (1910), 
205  Mass.  523,  91  N.  E.  900;  Lafferty  v.  Milligati  (1895), 
165  Pa.  St.  534,  30  Atl.  1030;  Green  v.  Tidball  (1901),  26 
Wash.  338,  67  Pac.  84,  55  L.  R.  A.  879. 

The  rule  announced  in  these  cases  has  never  been  recog- 
nized in  this  State.  The  decisions  of  our  Supreme  Court 
make  no  distinction  between  the  lien  of  the  assessment  pro- 
vided by  statute  and  the  encumbrance  imposed  by  the  cost 
of  the  improvement,  but  hold  that  there  is  no  encumbrance 
against  land  on  account  of  the  cost  of  a  public  improvement 
until  the  lien  of  the  assessment  attaches,  as  provided  by 
statute.  Langsdale  v.  Nicklaus  (1871),  38  Ind.  289;  Jones 
V.  Schidmeyer  (1872),  39  Ind.  119. 

The  decisions  of  other  states  bearing  upon  this  question 
are  conflicting.  An  attempt  to  reconcile  them  would  be 
useless,  and  it  would  not  be  profitable  to  spend  time  in  re- 
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viewing  them.    In  this  State  the  question  must  be  regarded 
as  settled  against  the  contention  of  appellant. 

In  the  case  of  Langsdale  v.  Nicklaus,  supra,  the  court 
said:  ''If  the  claim  should  have  been  allowed,  it  must 
have  been  upon  the  theory  that  there  was  a  breach  of  the 
covenant,  in  the  deed,  against  encumbrances;  and  the  ques- 
tion arises,  whether  the  assessment  for  the  street  improve- 
ment was  an  encumbrance  at  the  time  of  the  execution  of 
the  deed.  The  work  had  been  done  at  that  time,  but  no 
estimate  had  been  made  thereof,  and  consequently  there 
were  no  means  of  knowing,  by  record,  the  amoimt  for  which 
the  property  would  become  liable.  The  statute  provides 
for  making  estimates,  from  time  to  time,  for  work  done, 
and  that  'such  estimate  shall  be  a  lien  upon  the  groxmd 
upon  which  they  are  assessed,  to  the  same  extent  that  taxes 
are  a  lien,  and  shall  have  the  same  preferences  over  other 
demands.'  Davis's  Supp.  (1870)  p.  100,  §70.  We  think 
that  unless  the  lien  for  the  improvement  had  attached  at 
the  time  of  the  execution  of  the  deed,  there  was  no  breach 
of  the  covenants ;  and  it  seems  to  be  clear  that  the  lien  did 
not  and  could  not  attach  until  the  estimate  was  made.  It 
is  the  estimate  that  constitutes  the  lien;  and  until  the  es- 
timate was  made,  no  lien  by  virtue  of  such  estimate  could 
be  created." 

We  think  it  is  safe  to  assume  that  the  legislature,  by  fix- 
ing a  time  when  the  lien  of  the  assessments  made  for  pub- 
lic improvements  should  attach  to  the  real  estate,  intended 
to  provide,  as  between  vendor  and  purchaser,  that,  where 
conveyances  were  made  prior  to  that  date,  the  purchaser 
should  bear  the  cost  of  the  improvement;  and  when  made 
after  that  date,  such  cost  should  be  borne  by  the  vendor, 
unless  otherwise  specifically  provided  by  contract. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint.    Judgment  affirmed- 
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Jackson  et  al.  v.  Creek. 

[No.  6,888.    Filed  March  14,  1011.    Mandate  modifled  May  9,  1911.J 

1.  Appeal. — Decisions. — Value  as  Authority, — The  facts  of  a  case 
should  be  knowu  in  order  to  determine  the  value  of  a  decision  as 
an  authority,    p.  547. 

2.  Real  Propebty. — Rents. — Right  to. — ^In  the  absence  of  a  con- 
tract providing  otherwise,  the  rents  of  land  belong  to  the  owner 
of  such  land.    p.  547. 

3.  Contracts. — Special. — A  special  contract  is  an  oral  or  written 
express  contract  with  provisions  which,  if  omitted  from  the  ordi- 
nary contract,  the  law  will  not  supply,    p.  547. 

4.  Contracts. — Express. — ^An  express  contract  is  one  whose  terms 
are  stated  orally  or  in  writing,  and  it  may,  or  may  not,  he  spe- 
cial,   p.  547. 

5.  Contracts. — Sales  of  Land. — Rents. — ^A  contract  for  the  sale  of 
land,  providing  that  if  full  payment  be  made  by  a  certain  date, 
the  current  year's  rent  should  belong  to  the  purchaser,  is  spe- 
cial,   p.  547. 

6.  Money  RECKivEn. — Assumpsit, — Implied  Contracts. — The  action 
for  money  had  and  received  rests  upon  an  implied  promise,  and 
may  be  maintained,  by  the  person  entitled  thereto,  against  any 
person  who  has  received  money  which,  in  good  conscience,  he 
should  not  retain,    p.  547. 

7.  Contracts. — Special. — Assumpsit. — When  Lies. — General  as- 
sumpsit does  not  lie  where  there  is  a  special  contract,  except, 
among  other  instances,  (1)  where  the  contract  is  executed  and 
payment  is  due,  in  w^hich  case  the  measure  of  recovery  is  the 
amount  fixed  in  the  special  contract,  and  (2)  where  the  special 
contract  has  been  altered  or  deviated  from  by  mutual  consent, 
pp.  548,  550,  551. 

8.  Money  Received. — Special  Contracts. — In  certain  Instances  a 
common  count  for  money  had  and  received  may  be  sustained  by 
proof  of  a  special  or  an  express  contract,    p.  550. 

9.  Money  Received. —  Rents. —  Special  Contracts. —  Evidence. — ^A 
purchaser  whose  contract  called  for  the  rents  of  4;he  purchased 
farm  for  the  current  year,  if  he  paid  the  purchase  money  by 
January  1,  may  rec<j^er  therefor,  on  making  such  payment,  un- 
der an  action  for  money  had  and  received,  the  vendor  receiv- 
ing the  rents  being  under  an  implied  contract  to  pay  the  money 
received  to  the  purchaser,  the  contract  and  deed  being  compe- 
tent evidence  in  the  action,    p.  551. 

10.  Money  Received. —  Rents. — Demand. —  Interrogatories. —  In 
an  action  of  assumpsit  for  rents  received  against  a  vendor,  his 
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wife,  and  tenant,  Interrogatorlefl  showing  that  tlie  tenant  paid 
them  to  the  vendor,  that  no  demand  was  ever  made  npon  the 
wife,  and  that  the  vendor  alone  received  and  retained  them,  are 
in  irreconciiable  conflict  with  a  general  verdict  for  the  plaintiff 
against  such  wife.    p.  552. 

11.  Money  RECEivia). — Rents. — Peremptory  Instruction. — In  an  ac- 
tion of  assumpsit  for  rents  received  against  a  vendor,  his  wife, 
and  tenant,  a  peremptory  instruction  should  he  given  for  the  wife, 
where  the  evidence  showed  that  the  rents  were  received  and 
retained  by  the  husband  alone,    p.  552. 

12.  Monet  Heceived. —  Rents. —  Contracts. —  Instructions, —  In  an 
action  of  assumpsit  for  rents  received  against  a  vendor,  his 
wife  and  tenant,  an  instruction  that  if  the  vendor  and  his  wife 
contracted  as  a  part  of  the  sale  to  give  the  rents  to  the  pur- 
chaser and  defendants  received  and  converted  them  to  their  own 
use,  the  Jury  should  find  for  the  plalutiflP  for  the  amount  of  such 
rents,  is  bad,  since  the  instruction  does  not  show  that  the  tenant 
knew  of  the  contract  to  pay  the  rents  to  such  purchaser,  and 
since  the  purchaser  was  not  required  by  such  instruction  to  per- 
form the  conditions  of  his  contract,  whi(^  alone  entitled  him  to 
such  rents,    p.  652. 

13.  Money  Received. — Rents. — Contracts, — Instructions, — In  an 
action  for  rents  received,  against  the  vendor,  his  wife,  and  ten- 
ant, the  purchaser's  contract  entitling  him  to  the  rents  provided 
he  paid  the  purchase  money  by  January  1,  an  instruction  that 
if  a  subsequent  agreement  were  made  "in  which  said  plalntilf 
released  the  defendants  from  the  payment  to  him  of  said  rents 
then  *  *  *  [the  Jury]  should  find  for  the  defendants,'*  is 
erroneous,  in  leaving  an  inference  that  the  rents  belonged  to  the 
plaintiflT,  whereas  they  did  not  nntil  a  full  compiianoe  by  him 
with  the  original  or  subsequent  contract  was  made.    p.  553. 

14.  Vendor  and  Pubchaseb. — Covenants. — Warranty. — Marketable 
Title, — Adverse  Possession. — Instructions, — In  an  action  by  a 
purchaser  against  his  vendors  for  rents  alleged  to  be  due  by 
virtue  of  a  contract  of  purchase,  the  vendors  covenanting  to 
convey  by  "a  good  and  sufllcient  general  warranty  deed,  in  fee 
simple,"  an  instruction  that  such  a  covenant  requires  "not  mere- 
ly ♦♦♦  a  good,  but  an  indubitable  title"  and  that  "a  good 
title  means,  not  merely  a  title  valid  in  fact,  but  a  marketable 
title,  which  can  again  be  sold  to  reasonable  purchasers  or  mort- 
gaged to  a  person  of  reasonable  prudence  as  a  security  for  a 
loan"  and  that  "a  title  open  to  a  reasonable  doubt  is  not  a 
marketable  title,"  is  erroneous,  the  plaintiff  being  entitled  only 
to  a  good  and  marketable  title,  and  a  title  by  adverse  posses- 
sion may  be  sufficient,  since  a  perfect  title  can  be  so  acquired, 
p.  554. 
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15.  Vendob  and  Pubchaseb. —  Covenants. — Warranty.  —  Adverse 
Possession. — Marketable  Title, — Instructions. — In  an  action  by  a 
purchaser,  for  rents  alleged  to  be  due  to  him  by  virtue  of  a  con- 
tract of  purchase  requiring  the  vendors  to  convey  the  premises 
by  "a  good  and  sufficient  general  warranty  deed,  in  fee  simple " 
and  evidence  of  a  title  by  adverse  possession  having  been  ad- 
mitted, an  instruction  that  an  alleged  defect  in  the  title  would 
not  excuse  performance  by  the  purchaser,  if  the  vendors  had 
been  in  open,  peaceable  and  uninterrupted  possession  of  said  real' 
estate  for  more  than  twenty  years  under  a  claim  of  ownership, 
and  were  at  that  time  In  possession  and  were  able  to  give  pos- 
session to  the  purchaser,  is  correct,  and  should  have  been  given, 
since  a  title  so  acquired  eictinguishes  all  adverse  claims  or  in- 
terests,   p.  555. 

16*  Appeal. —  Death. —  Mandate. —  Where  a  successful  appellant 
dies  after  the  submission  of  his  case  on  appeal  but  before  the 
decision  thereon,  the  judgm^at  of  reversal  will  be  ordered  to 
take  effect  as  of  the  date  of  submission,    p.  556. 

Prom  Howard  Superior  Court;  P.  H.  Elliott,  Judge. 

Action  by  Marion  Creek  against  Jacomiah  H.  Jackson 
and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Reversed. 

W.  C.  Overton  and  BlackUdge,  Wolf  &  Barnes,  for  ap- 
pellants. 
Joseph  C.  Herron,  for  appellee. 

Pelt,  J. — Suit  for  money  had  and  received.  Judgment 
for  appellee  in  the  sum  of  $355.86,  against  appellants, 
from  which  this  appeal  is  taken. 

Errors  assigned  and  argued  are  the  overruling  (1)  of 
appellants'  motions  for  a  new  trial,  and  (2)  their  motion 
for  judgment  on  the  answers  to  the  interrogatories,  not- 
withstanding the  general  verdict. 

A  new  trial  was  asked  on  the  following  grounds :  (1)  The 
'^ damages  assessed  are  excessive;"  (2)  the  verdict  is  not 
sustained  by  suflScient  evidence  and  is  contrary  to  law; 
(3)  erroneously  receiving  and  excluding  certain  testi- 
mony; (4)  erroneously  refusing  certain  instructions  ten- 
dered and  erroneously  giving  other  instructions. 
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The  facts  not  controverted  show  that  on  April  11,  1906, 
appellants  Jackson  and  Jackson,  who  were  husband  and 
wife,  executed  to  appellee  a  title  bond,  in  writing,  for 
eighty  acres  of  real  estate  in  Blackford  county,  Indiana. 
The  provisions  of  said  bond  which  are  material  to  this  ap- 
peal are  as  follows: 

''Subject  to  all  taxes  falling  due  in  the  years  1906, 
1907  and  thereafter,  and  to  the  assessments  thereon  for 
gravel  road  purposes,  •  •  •  and  subject  to  a  lease 
thereon  until  ^larch  1,  1907,  •  •  •  for  the  sum  of 
$5,500,  to  be  paid  as  follows :  $400  cash,  $600  on  June 
25,  1906,  $850  on  October  1,  1906,  and  $3,650  on  Janu- 
ary 1,  1907,  with  interest  at  six  per  cent  per  annum 
from  date,  for  which  several  amounts  notes  are  given. 
Said  Marion  Creek  is  to  have  possession  of  the  premises 
from  March  1,  1907,  and  is  to  pay  all  taxes  and  assess- 
ments accruing  thereon.  •  •  •  Now  if,  on  full  and 
punctual  pa>Tnent  of  said  notes,  said  Jacomiah  H.  Jack- 
son and  Emma  Jackson  shall,  upon  reasonable  request, 
execute  to  said  Marion  Creek,  his  heirs  or  assigns,  a 
good  and  sufficient  general  warranty  deed,  in  fee  simple, 
for  said  premises,  then  this  obligation  shall  be  void, 
otherwise  to  remain  in  full  force.  Said  Jackson  and 
Jackson  are  to  deliver  their  abstract  of  title  to  said 
land  with  said  deed.  If  said  Marion  Creek  pays  said 
notes  by  January  1,  1907,  he  shall  be  entitled  to  the 
rents  for  1906. 

Witness  our  hands  and  seals  the  day  and  year  first 
above  written. 

Jacomiah  H.  Jackson. 
Emma  Jackson. 
I  accept  the  above  bond  on  the  terms  therein  named. 

Marion  Creek.'* 

At  the  time  the  bond  was  executed,  it  was  agreed  that 
the  contract,  notes  and  abstract  of  title  should  be  placed  in 
the  Citizens  National  Bank  of  Kokomo,  Indiana,  to  be  held 
until  all  the  notes  were  fully  paid,  at  which  time  appel- 
lants Jackson  and  Jackson  were  to  execute  to  appellee  said 
warranty  deed.  The  contract,  notes  and  abstract  were 
placed  in  the  hands  of  W.  C.  Overton,  who  deposited  them 
in  accordance  with  the  foregoing  agreement. 
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The  jury  by  answers  to  the  interrogatories  found  that 
the  title  to  the  real  estate  from  which  the  rents  accrued 
remained  in  appellants  Jackson  and  Jackson  until  Feb- 
ruary 4,  1907;  that  appellee  was  to  have  the  rents  if  he 
paid  therefor  before  January  1,  1907;  that  said  written 
contract  was  the  only  agreement  between  said  parties  that 
appellee  should  have  such  rents;  that  appellant  Landon 
was  the  tenant  upon  said  farm,  and  on  February  9,  1907, 
paid  the  rents  for  1906,  in  the  sum  of  $355.86,  to  appel- 
lant Jacomiah  H.  Jackson;  that  appellee  did  not,  prior  to 
January  2,  1907,  notify  any  one  of  the  appellants  that  he 
would  not  accept  the  title  to  the  real  estate,  but  did  make 
some  objection  thereto  in  the  presence  of  Jacomiah  H. 
Jackson;  that  appellee  at  no  time  notified  appellants  that 
he  would  not  accept  the  title  to  the  land ;  that  on  December 
28, 1906,  appellant  Jacomiah  H.  Jackson  met  appellee,  and 
presented  a  warranty  deed  duly  executed,  according  to 
said  contract,  which  appellee  refused  to  accept;  that  said 
Jacomiah  H.  Jackson,  on  the  evening  of  that  day,  by  let- 
ter, notified  appellee  that  he  stood  upon  the  contract ;  that 
on  said  date  appellee  demanded  of  said  Jacomiah  H. 
Jackson  an  order  on  said  Landon  for  the  rents  for  1906, 
which  was  refused;  that  on  February  4,  1907,  appellee 
demanded  a  reduction  of  $50  from  the  purchase  price,  on 
account  of  alleged  defects  in  the  title,  and  said  Jackson 
and  Jackson  agreed  to  a  reduction  of  $25  to  satisfy  the 
claim  of  appellee  as  to  such  defects;  that  appellee  refused 
to  accept  the  deed  formerly  tendered  to  him,  and  demanded 
another  deed  that  should  show  their  new  agreement,  and 
promised  to  pay  the  balance  of  the  purchase  money,  under 
said  agreement,  to  Overton  &  Barnes,  attorneys,  to  be  paid 
to  said  Jackson  when  he  and  his  wife  executed  said  deed; 
that  no  other  agreement  was  entered  into  by  the  parties  at 
that  time ;  that  the  balance  of  the  purchase  money  was  ac- 
cordingly paid  to  Overton  &  Barnes,  who  paid  it  to  appel- 
VOL.  47—35 
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lant  Jacomiah  H.  Jackson  when  the  deed  was  executed 
and  delivered,  which  deed  was  duly  recorded;  that  on  Jan- 
uary 1,  1907,  appellants  Jackson  and  Jackson  had  been  in 
open,  continuous,  notorious  and  adverse  possession  of  said 
real  estate  under  a  claim  of  title  for  more  than  twenty 
years;  that  no  demand  was  made  by  appellee  upon  appel- 
lant Emma  Jackson  for  said  rents  and  profits  for  the  year 
1906. 

In  addition  to  the  facts  shown  by  the  answers  to  the  in- 
terrogatories there  was  some  testimony  tending  to  show 
that  appellee  before  January  1,  1907,  made  objection  to 
the  title,  on  account  of  an  alleged  irregular  deed  and  some 
old  mortgages,  but  appellants  contended  that  no  such  ob- 
jection was  made  until  late  in  January,  1907. 

Appellee  contends  that  on  December  28,  1906,  he  offered 
to  pay  all  the  purchase  money  if  appellant  Jacomiah  H. 
Jackson  would  fix  the  title.  This  was  denied  by  appel- 
lants, who  assert  that  the  only  excuse  given  at  that  time 
for  not  paying  in  full  was  that  some  persons  had  failed  to 
pay  appellee  money  due  him,  and  he  said  he  did  not  want 
to  borrow  and  pay  interest.  The  deed  which  was  accepted 
and  recorded  was  not  introduced  in  evidence. 

The  principal  question  presented  by  this  appeal  is 
raised  upon  the  admission  and  exclusion  of  evidence,  upon 
the  motion  for  judgment  on  the  interrogatories,  and  upon 
the  instructions  given  and  refused  by  the  court. 

It  is  contended  by  appellants  that  the  facts  show  that 
there  was  a  special,  express  contract  in  writing  between 
the  parties  in  relation  to  the  rents  in  controversy,  and  that 
where  such  contract  is  shown  to  exist  there  can  be  no  re- 
covery upon  an  implied  obligation  in  a  suit  for  money  had 
and  received. 

On  the  other  hand,  it  is  contended  by  appellee  that  the 
decisions  of  our  courts  fully  warrant  such  recoveiy. 

In  the  various  cases  cited  we  find  apparent  conflict, 
arising  mainly  from  a  failure  to  discriminate  between  the 
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terms  "special"  and  ''express/'  as  applied  to  con- 

1.  tracts,  and  in  some  instances  the  failure  to  distin- 
guish between  a  question  of  pleading  and  one  of  evi- 
dence.   The  particular  facts  of  each  case  must  be  known 
before  its  value  as  an  authority  can  be  determined. 

The  title   to   said   real   estate   remained   in   appellants 

Jackson  and  Jackson  until  February  4,  1907,  and  in  the 

absence  of  a  special  contract  to  that  effect  appellee 

2.  is  not  entitled  to  the  rents  for  1906,  for  they  belong 
to  the  person  who  held  the  title. 

A  special  contract  is  one  with  peculiar  provisions 

3.  not  foimd  in  the  ordinary  contract  relating  to  the 
same  subject-matter,  and  which,  if  omitted  from  the 

ordinary  contract,  the  law  will  not  supply.  Forester  v.  For- 
ester (1894),  10  Ind.  App.  680. 

An  express  contract  is  one  whose  terms  are  stated  either 

orally  or  in  writing.    An  express  contract  may  or  may  not 

be  special,  but  a  special  contract  is  always  express. 

4.  Forester   v.    Forester,    supra;    Pence    v.    Beckman 
(1894),  11  Ind.  App.  263,  54  Am.  St  505;  7  Words 

and  Phrases  6572. 

The  provisions  on  the  subject  of  said  rents  amount  to  a 
special  contract.     On   the  conditions  stated  in  the  con- 
tract, appellee  is  entitled  to  the  rents  for  1906,  but 

5.  not   otherwise.     Kratemayer   v.   Brink    (1867),    17 
Ind.  509;  Deputy  v.  Moo7iey  (1884),  97  Ind.  463; 

Goodwin  v.  Hudson  (1877),  60  Ind.  117. 

The  action  for  money  had  and  received  rests  upon  an 

implied  promise,  and  may  be  maintained  against  the  person 

who  has  received  money,  either  from  the  plaintiff  or 

6.  from  a  third  person,  under  circumstances  which  in 
equity  and  good  conscience,  he  should  not  retain. 

Barbaugh  v.  Tanner  (1904),  163  Ind.  574;  Hunt  v.  Milli- 
gan  (1877),  57  Ind.  141,  143;  Ferguson  v.  Dunnes  Admr. 
(1867),  28  Ind.  58;  Field  v.  Brotvn  (1896),  146  Ind.  293; 
Lemans  v.  Wiley  (1884),  92  Ind.  436. 
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It  is  contended  by  appellants  that  while,  under  certain 

conditions,  a  party  may  maintain  an  action  for  money  had 

and  received  where  there  is  an  express  contract,  it 

7.  cannot  be  done  where  the  contract  is  special,  for  the 
reason  that  the  suit  for  money  had  and  received  is 
upon  an  implied  obligation,  which  does  not  arise  where  the 
contract  is  special;  that  proof  of  a  special  contract  will 
not  sustain  the  complaint  which  is  based  upon  an  implied 
agreement,  and  to  support  this  contention,  appellants' 
counsel  cite  the  cases  of  Forester  v.  Forester,  supra,  Pence 
V.  Beckman,  supra,  and  Cranmer  v.  Oraham  (1825),  1 
Blackf.  406. 

In  the  case  of  Forester  v.  Forester,  supra,  the  court  held 
that  the  agreement  under  investigation  was  an  express,  and 
not  a  special,  contract,  but  said  at  page  686:  ''There  is 
no  conflict  between  the  common-law  rule  and  the  decisions 
in  this'  State  when  properly  construed,  although  there  are 
certain  expressions  in  some  of  them  that  indicate  to  the 
contrary.  The  rule  is  that  the  pleader  may  declare  on  an 
express,  non-special  contract,  and  recover  upon  proof  of 
an  implied  promise.  But  he  cannot  declare  on  a  special 
contract  and  recover  upon  proof  of  an  implied  promise, 
nor  vice  versa.** 

In  the  case  of  Pence  v.  Beckman,  supra,  the  suit  was 
for  the  collection  of  an  account  for  pasture,  and  plaintiff 
alleged  that  pasture  was  furnished  at  the  special  instance 
and  request  of  defendant.  The  proof  showed  that  the  live 
stock  was  permitted  to  graze  upon  the  lands  of  plaintiff, 
with  the  knowledge  of  both  parties  to  the  suit,  but  that 
nothing  was  ever  said  between  them  about  price  or  pay- 
ment. 

It  was  contended  that  there  was  a  fatal  variance  be- 
tween the  allegations  of  the  complaint  and  the  proof,  and 
that  the  complaint  declared  upon  an  express,  special  con- 
tract, while  the  proof  established  an  implied  contract. 
The  court  held  that  there  was  no  variance  between  the  al- 
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legations  and  the  proof,  and  that  the  averments  were  upon 
an  express  contract.  The  questions  actually  decided  in  the 
cases  of  Forester  v.  Forester,  supra,  and  Pence  v.  Beck- 
man,  supra,  are  in  harmony  with  the  holdings  of  our  Su- 
preme Court  and  Appellate  Court,  and  the  statement  in 
Forester  v.  Forester,  supra,  to  the  effect  that  a  suit  can- 
not be  brought  upon  an  implied  promise  and  be  sustained 
by  proof  of  a  special  contract,  while  correct,  as  applied  to 
a  certain  class  of  cases,  should  be  qualified  by  exceptions 
not  mentioned  in  that  case,  some  of  which  we  shall  here- 
after mention,  and  which  are  fully  discussed  in  the  cases 
of  Board,  etc.,  v.  Gibson  (1902),  158  Ind.  471,  and  Cutter 
V.  Powell  (1795),  2  Smith's  Leading  Cases  1.  Also  see 
Peden  v.  Scott  (1905),  35  Ind.  App.  370. 

The  doctrine  stated  in  the  case  of  Cranmer  v.  Oraham, 
supra,  was  doubted  in  Lomax  v.  Bailey  (1845),  7  Blackf. 
599,  and  was,  by  implication,  overruled  in  Epperly  v. 
Bailey  (1851),  3  Ind.  72;  and  in  Adams  v.  Cosby  (1874), 
48  Ind.  153,  the  cases  are  reviewed,  and  the  case  of  Cran- 
mer  v.  Oraham,  supra,  is  held  no  longer  to  declare  the  law 
as  applied  in  this  State. 

In  the  case  of  Kerstetter  v.  Raymond  (1858),  10  Ind. 
199,  the  court  held  that  where  there  has  been  a  special 
contract  between  the  parties,  a  suit  may  be  maintained  in 
general  assumpsit  in  certain  instances:  (1)  Where  the 
whole  of  the  contract  has  been  executed  on  the  part  of 
plaintiff,  and  payment  is  due  him,  the  suit  may  be  brought 
on  the  special  contract,  or  in  general  assumpsit,  and  that 
in  the  latter  case  the  measure  of  damages  will  be  that 
fixed  by  the  special  contract.  (2)  If  the  special  contract 
has  been  altered  or  deviated  from  in  particulars,  by  com- 
mon consent,  general  assumpsit  will  lie.  Other  exceptions 
to  the  general  rule  are  also  shown,  which  are  not  pertinent 
here. 

The  same  case  holds  that  if  defendant  desired  to  avail 
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himself  of  the  benefit  of  the  written  contract,  he  could  do 
80  by  pleading  it  in  answer  to  the  complaint  and  offering 
it  in  evidence. 

In  the  case  of  Board,  etc,  v.  Gibson,  supra,  our  Supreme 
Court  cites  approvingly  the  case  of  KersteUer  v.  Raymond, 
supra,  and  reiterates  the  exceptions  to  the  general  rule 
therein  shown.  See,  also,  Jenney  Electric  Co.  v.  Branham 
(1896),  145  Ind.  314,  33  L.  R.  A.  395;  SchUling  v.  Temple- 
ton  (1879),  66  Ind.  585. 

The  contention  of  appellants'  counsel,  that  this  complaint 
cannot  be  sustained  by  proof  of  a  special  contract,  seems  to 
have  some  foundation  in  reason,  but  our  courts,  in  apply- 
ing the  rule  permitting  a  recovery  upon  a  common  count 
in  assumpsit,  have  not  generally  recognized  or  maintained 
the  distinction,  and  our  code  (§249  Bums  1908,  §249  R. 
S.  1881)  does  not  encourage  such  distinctions. 

The  rule  permitting  a  recovery  in  certain  instances  upon 
a  common  count  for  money  had  and  received,  and  in  kin- 
dred actions,  where  there  is  a  contract  between  the 

8.  parties,  has  been  recognized  and  sustained  both  in 
cases  where  the  agreement  was  special  and  where  it 
was  shown  to  be  only  an  express  contract.  Marshall  v. 
Lewark  (1889),  117  Ind.  377;  Shilling  v.  Templeton, 
supra;  Adams  v.  Cosby,  supra;  New  Kanawha  Coal,  etc, 
Co,  V.  Wright  (1904),  163  Ind.  529;  Harbaugh  v.  Tan- 
ner (1904),  163  Ind.  574;  Scott  v.  Congdon  (1886),  106 
Ind.  268;  Jenney  Electric  Co.  v.  Branham,  supra;  Pedcn 
V.  Scott,  supra;  Stucky  v.  Hardy  (1896),  15  Ind.  App. 
19;  Brown  v.  Perry  (1859),  14  Ind.  32;  Spears  v.  Ward 
(1874),  48  Ind.  541. 

We  are  aware  that  the  general  rule  still  prevails  in  In- 
diana, that,  where  an  action  is  brought  for  the  breach  of  an 
implied  contract,  if  the  evidence  discloses  the  breach 

7.    of  a  special  contract,  there  can  be  no  recovery  {Bart- 

lett  V.  Pittsburgh,  etc.,  R.  Co.  (1884),  94  Ind.  281: 

Armacost  v.  Lindley  [1888],  116  Ind.  295;  Cleveland,  etc.. 
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R.  Co.  V.  Eollowell  (1909),  172  Ind.  466;  Indianapolis,  etc, 
R.  Co.  V.  For sy the  (1892),  4  Ind.  App.  326,  327) ;  but  this 
rule  does  not  apply  when  the  action  is  brought  to  enforce  an 
implied  contract,  as  in  assumpsit  for  money  had  and  re- 
ceived, and  in  similar  actions. 

Here  the  theory  is  that  appellants  Jackson  and  Jackson 
agreed  with  appellee  that  he  should  have  the  rents  due  from 
appellant  Landon,  and  thereafter,  in  violation  of  this  agree- 
ment, received  from  Landon  the  rents  which  belonged  to  ap- 

m 

pellee,  and  upon  demand  refused  to  pay  them  to  him. 
On  this  theory,  if  the  evidence  sustains  it,  appellant 
Jackson,   who   received   and  retained   said   rents,    did   so 

wrongfully,  and  the  law  implies  a  promise  on  his 
9.    part  to  pay  to  appellee.     This  was  the  question  of 

fact  to  be  tried  by  the  jury,  and  under  the  decisions 
the  contract  and  deed  were  competent  evidence.-  Kerstet- 
ier  v.  Raymond,  supra;  New  Kanawha  Coal,  etc.,  Co.  v. 
Wright,  supra;  1  Greenleaf,  Evidence  (Lewis's  ed.)  §87; 
Jenney  Electric  Co,  v.  Branham,  supra;  Marshall  v.  Lewark, 
supra. 

This  action  may  be  brought  within  either  of  the  excep- 
tions to  the  general  rule  heretofore  shown.    If  the  contract 

was  fully  executed,  except  the  payment  to  appellee 
7.    of  the  rents,  the  action  could  be  so  maintained,  even 

if  the  rents  had  at  all  times  during  the  pendency  of 
the  transaction  been  in  the  hands  of  appellants  Jackson 
and  Jackson;  and  the  fact  that  the  undisputed  evidence 
shows  that  the  rents  were  paid  to  appellant  Jacomiah  H. 
Jackson  by  the  tenant,  after  the  deed  was  accepted  and 
the  purchase  money  paid  in  full,  only  tends  to  make  more 
appropriate  the  action  for  money  had  and  received.  If  the 
original  contract  was  changed,  as  contended,  this  would 
bring  the  case  within  another  exception,  warranting  the 
action  for  money  had  and  received. 
Without  pointing  out  each  particular  question  raised  to 
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which  our  conclusions  are  pertinent,  it  is  apparent  that  the 
decision  of  the  questions  involved  is  adverse  to  appellants' 
contention. 

Appellants  made  separate  and  several  motions  for  judg- 
ment upon  the  answers  to  the  interrogatories  notwithstand- 
ing the  general  verdict.     The  answers  to  the  inter- 

10.  rogatories  show  that  appellant  Emma  Jackson  never 
had  possession  nor  control  of  the  rents  for  1906,  nor 

any  part  thereof;  that  they  were  retained  by  appellant 

_  ■ 

Landon  until  February  9,  1907,  when  he  paid  them  to  ap- 
pellant Jacomiah  H.  Jackson;  that  no  demand  was  ever 
made  upon  appellant  Emma  Jackson  for  the  rents,  and 
that  her  only  connection  with  the  transaction  was  in  sign- 
ing the  contract  and  in  executing  the  deeds.  Had  this  suit 
been  upon  an  alleged  breach  of  the  contract,  a  diflferent 
question  would  be  presented  from  that  which  is  now  before 
us.  These  findings  of  the  jury  are  in  irreconcilable  con- 
flict with  the  general  verdict,  and  the  motion  should  have 
been  sustained  as  to  Emma  Jackson. 

Furthermore,  she  requested  a  separate  instruction  di- 
recting a  verdict  in  her  favor,  and  as  there  was  no  evi- 
dence tending  to  show  a  liability  against  her  for 

11.  money    had   and   received,    the   instruction    should 
have  been  given,  and  its  refusal  is  available  error 

in  her  favor. 

The  court,  in  instruction  two,  told  the  jury  that  if  ap- 
pellants Jackson  and  Jackson  entered  into  a  contract  with 
appellee  for  the  sale  of  said  real  estate,  and  in  part 

12.  consideration  for  the  purchase  price  appellee  *'was 
to  receive  the  rents  derived  from  said  farm  for  the 

year  1906,  and  •  •  *  that  thereafter  defendants,  in 
disregard  of  plaintiff's  rights  to  and  in  said  rents,  appro- 
priated and  converted  them  to  their  own  use  and  benefit, 
then  *  *  •  [the  jury]  should  find  for  plaintiff,  and 
assess  his  recovery  of  and  from  defendants  in  the  sum 
equal  to  the  value  of  said  rents.'* 
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This  instruction  is  objectionable  for  the  reason  that  the 
conditions  therein  stated  could  not  possibly  warrant  a  re- 
covery against  appellant  Landon,  in  the  absence  of  a  show- 
ing that  he  was  a  party  to  the  agreement,  or  that  he  was 
bound  by  some  notice  or  knowledge  of  appellee's  claim. 
There  being  no  claim  or  evidence  to  that  effect,  he  should 
have  been  excepted  from  liability  on  the  conditions  stated. 
The  instruction  also  omits  any  reference  to  the  conditions 
of  the  contract  by  virtue  of  which,  if  at  all,  appellee  was 
entitled  to  the  rents,  and  would  tend  to  lead  the  jury  into 
an  uncertain  field  of  inquiry  about  ** plaintiff's  rights," 
when  his  right  to  recovery  depended  upon  compliance  with 
the  terms  of  the  contract,  or  showing  a  legal  excuse  for  the 
failure  so  to  do. 

Instruction  three,  given  by  the  court,  told  the  jury  that 
if  after  making  the  original  contract  a  later  and  subse- 
quent agreement  was  made  between  the  parties,  **in 

13.  which  said  plaintiff  released  defendants  from  the 
payment  to  him  of  said  rents,  then  *  •  •  [the 
jury]  should  find  for  defendants." 

This  instruction  would  lead  the  jury  to  believe  that  if 
a  new  contract  was  entered  into,  still  some  affirmative  act 
of  release  on  the  part  of  appellee  was  necessary  to  relieve 
appellants  from  the  duty  of  paying  to  him  the  rents,  when 
they  should  have  been  told  that  in  such  situation  he  could 
not  collect  the  rents  unless  the  new  contract  so  provided, 
or  his  rights  to  the  rents  under  the  old  contract  were  in 
some  appropriate  way  preserved,  for  while  the  Jacksons 
held  the  title  the  rents  would  belong  to  them,  in  the  ab- 
sence of  a  special  agreement  to  the  contrary.  The  new 
contract  would  supersede  the  old,  unless  otherwise  pro- 
vided. 

The  court  gave  the  following  instruction:  **(7)  The 
court  instructs  the  jury  that  where  one  enters  into  a  con- 
tract to  convey  real  estate  by  a  good  and  sufficient  gen- 
eral warranty  deed,  the  vendee  has  the  right,  not  merely 
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to  have  conveyed  to  him  a  good,  but  an  indubitable  title, 
and  a  purchaser  is  never  bound  to  accept  a  defective  title, 
unless  he  expressly  stipulates  to  take  such  title  knowing 
its  defects.  A  good  title  means  not  merely  a  title  valid  in 
fact,  but  a  marketable  title,  which  can  again  be  sold  to 
reasonable  purchasers,  or  mortgaged  to  a  person  of  reason- 
able prudence  as  a  security  for  a  loan.  A  title  open  to  a 
reasonable  doubt  is  not  a  marketable  title." 

This  instruction  in  effect  told  the  jury  that,  under  the 
contract  requiring  a  conveyance  by  **a  good  and 

14.   sufficient  general  warranty  deed,  in  fee  simple,"  ap- 
pellants Jackson  and  Jackson  were  to  give  some- 
thing more  than  a  good  and  marketable  title. 

The  evidence  tends  to  show,  and  the  jury  found,  that 
appellee  did  not  reject  the  title,  but  asked  that  some  al- 
leged irregularities  be  corrected,  or  a  reduction  made  in 
the  price  sufficient  to  cover  the  expense  of  correcting 
them.  The  irregularities  pointed  out  were  back  of  the 
period  covered  by  the  twenty-year  statute  of  limitations, 
and  indicate  that  appellee  was  demanding  an  absolutely 
perfect  record  title.  This  was  more  than  his  contract 
called  for.  He  was  entitled  to  a  good  and  marketable 
title,  and  this  requirement  is  met  by  a  title  not  open  to 
reasonable  objection.  A  fee-simple  title  may  be  acquired 
as  well  by  prescription  as  by  grant,  devise  or  inheritance. 
Even  an  apparently  perfect  record  title  may  be  shown  to 
be  defective,  and  on  this  account  is  open  to  the  possibility 
of  objection,  though  in  the  absence  of  other  evidence  such 
objection  would  be  unreasonable. 

An  ''indubitable  title"  not  ** merely  a  title  valid  in  fact," 
as  stated  by  the  court,  sets  up  a  standard  requiring  a  title 
open  to  no  possible  objection,  however  trivial,  goes  beyond 
the  legal  requirements,  and  in  practical  application  ap- 
proaches the  impossible. 

The  court  admitted  evidence  tending  to  prove  title  by 
prescription,  but  gave  no  instruction  on  the  subject.     Ap- 
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pellants  tendered  an  instruction  which  told  the  jury 
15.  that  hy  the  terms  of  the  written  contract  appellee 
was  not  entitled  to  the  rents  unless  he  paid  the  pur- 
chase price  on  or  before  January  1,  1907,  or  was  in  some 
way  legally  excused  for  not  doing  so,  and  that  an  alleged 
defect  of  title  would  not  excuse  such  non-payment,  if  de- 
fendants Jackson  and  Jackson  had  been  in  continuous,  open, 
peaceable  and  uninterrupted  possession  of  said  real  estate 
for  more  than  twenty  years  under  a  claim  of  ownership, 
were  at  that  time  in  possession  of  the  land,  and  were  able  to 
give  possession  to  appellee  on  March  1,  1907;  and  further 
told  the  jury  that  occupancy  of  the  land  by  the  tenant  of 
the  owner  amounted  to  possession  by  the  owner. 

Appellants  having  tendered  a  good  instruction  on  the 
subject  of  title  by  adverse  possession,  the  court  should  have 
given  it.  It  has  been  held  that  actual,  open,  continu- 
ous and  uninterrupted  adverse  possession  of  real  estate  for 
more  than  twenty  years  under  a  claim  of  title  will  extin- 
guish a  title,  legal  except  for  such  possession. 

It  has  also  been  held  that  a  title  by  adverse  possession  is 
sufficient  on  which  to  enforce  the  specific  performance  of  a 
contract,  and  is  a  fee  simple  and  perfect  title. 

In  the  case  of  Tewksbury  v.  Howard  (1894),  138  Ind. 

103,  which  was  a  suit  for  specific  performance  of  a  contract 

for  the  conveyance  of  real  estate,  the  court  said:     ** Title 

by  adverse  possession  is  as  high  as  any  known  to  the  law. 

*  *  *  A  marketable  title  cannot  be  said  to  be  more.  *  *  * 

A  marketable  title  is  one  not  open  to  reasonable  objection." 

In  Sims  v.  City  of  Frankfort  (1881),  79  Ind.  446,  the 

court  said:    ''A  title  acquired  by  possession  is  a  fee,"  and 

is  '*the  highest  and  most  perfect  title  known  to  the  law." 

Rennert  v.  Shirk  (1904),  163  Ind.  542;  Dijer  v.  Eldridge 

(1894),  136  Ind.  654;  Burr  v.  Smith  (1899),  152  Ind.  469; 

Moore  v.  Hinkle   (1898),  151  Ind.  343;  Webb  v.  Rhodes 

(1902),  28  Ind.  App.  393;  Wood  v.  Ripley  (1901),  27  Ind. 

App.  356. 
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The  errors  in  giving  and  refusing  instructions  as  shown 
were  harmful  to  appellants.  The  judgment  is  reversed, 
with  instructions  to  the  lower  court  to  sustain  the  motion 
for  a  new  trial,  to  permit  the  parties  to  amend  their  plead- 
iugs,  and  file  additional  pleadings  if  they  desire  so  to  do. 

Mandate  Modified. 

Per  Curiam. — Since  the  decision  of  this  cause  on  appeal, 
and  within  the  term,  it  has  been  made  to  appear  that  after 
the  submission  of  the  cause  on  June  11,  1908,  and  be- 
16.    fore  decision  here,  Jacomiah  H.  Jackson,  one  of  thfi 
appellants,  died.     It  is  therefore  ordered  that  the 
judgment  on  this  appeal  be  entered  as  of  the  date  of  sub- 
mission. 


Pennsylvania  Company  v.  Mosher  et  al. 

[No.  6,929.    FUed  May  10,  1911.] 

1.  Rah^roads.  —  Tracks,  —  SuHtching.  —  Flagmen.  —  Undw  §5260 
Burns  1908,  Acts  1891  p.  364,  SI,  providing  that  "all  railroads 
♦  ♦  ♦  having  more  than  two  tracks  across  any  public  high- 
way or  road,  and  used  for  switching  purposes  exclusively,  or 
regularly,  or  if  only  one  track,  and  used  for  switching  pur- 
poses," the  company,  when  ordered  to  do  so  by  the  board  of 
commissioners,  must  keep  a  flagman  at  such  crossing,  a  com- 
pany that  has  two  main  tracks  and  two  other  tracks  on  which 
whole  trains  are  switched  so  as  to  permit  the  passage  ot  trains 
on  the  main  tracks,  on  the  order  of  the  proper  board,  must  main- 
tain a  flagman,    pp.  559, 562. 

2.  Statutes. — Construction. — In  construing  a  statute  the  intent 
of  the  legislature  should  be  kept  constantly  in  view.    pp.  560, 562. 

3.  Statutes. — Construction. — Intent. — Letter. — The  intent  of  the 
legislature  will  be  carried  out,  though  the  strict  letter  of  the 
statute  may  not  be  followed,    p.  560. 

4.  Statutes. — Alternative  Constructions. — That  construction  of  a 
statute  will  be  adopted  which  makes  It  effectual  rather  than 
one  which  defeats  its  purpose,    p.  560. 

6.  Statute. — Words. — ^The  words  used  in  a  statute  will  be  given 
their  ordinary  meaning  unless  that  would  defeat  the  legislative 
intent,    p.  561. 
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6.  Statutes. — Technical  Words. — ^Technical  words  used  in  a  stat- 
ute will  ordinarily  be  given  tlieir  technical  meaning,    p.  561. 

7.  Statutes. — Remedial. — Words. — Words  in  a  remedial  statute 
will  be  given  their  broadest  and  most  lil)eral  meaning,    p.  561. 

8.  Railroads. — *' Switching."  —  Statutes.  —  Evidence,  —  The  word 
"switching/'  as  used  in  §5260  Bums  1908,  Acts  1891  p.  364,  $1, 
providing  that  railroad  companies  shall  maintain  a  flagman  at 
their  highway  crossings  where  they  have  more  than  two  tracks 
and  one  of  them  is  used  for  "switching"  purposes,  imports  the 
shifting  of  one  or  more  cars  or  trains  from  one  track  to  another, 
and  the  exclusion  of  evidence  showing  the  technical  meaning  of 
such  word  is  harmless,    p.  563. 

From  Whitley  Circuit  Court;  Joseph  W.  Adair,  Judge. 

Action  by  Lyman  C.  Mosher  and  others  against  the 
Pennsylvania  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

ZoUars  <fe  Zollars  and  E.  K.  Strong,  for  appellant. 
Andrew  A.  Adams,  for  appellees. 

James  Bingham,  Attorney-General,  W.  H.  Thompson,  E. 
M.  White,  A.  O.  Gavins  and  Benton  E.  Gates,  amid  curice. 

HoTTEL,  J. — This  is  a  proceeding  based  upon  §5260 
Bums  1908,  Acts  1891  p.  364,  §1,  and  was  commenced  be- 
fore the  Board  of  Commissioners  of  the  County  of  Whit- 
ley, by  filing  a  petition  signed  by  a  number  of  the  citizens 
of  said  county,  asking  said  board  to  make  an  order  re- 
quiring appellant  to  keep  a  flagman  at  a  certain  crossing 
of  appellant's  railroad  with  one  of  the  public  highways  of 
said  county.  The  petition  alleges  that  its  signers  are  resi- 
dents of  said  county,  and  have  frequent  occasion  to  use  the 
highway  at  said  crossing,  particularly  describing  the  loca- 
tion and  course  of  said  highway  and  of  said  railroad ;  that 
the  tracks  of  the  Pennsylvania  Company,  operating  the 
Pittsburgh,  Fort  Wayne  and  Chicago  Railroad,  cross  said 
highway;  that  four  tracks  of  said  railroad  company  cross 
said  highway  at  said  point,  two  of  which  tracks  are  main 
tracks,  and  two  tracks  are  sidings  or  switches,  and  are  used 
exclusively  for  switching. 
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There  wa43  a  trial  before  said  board  of  commissioners, 
and  an  order  granting  the  prayer  of  the  petition,  from 
which  order  an  appeal  was  granted  to  the  circuit  court. 
In  the  Whitley  Circuit  Court  there  was  a  trial  by  the 
court,  a  special  finding  of  facts,  with  conclusions  of  law 
thereon  in  favor  of  appellees,  viz.:  "(1)  That  the  peti- 
tioners *  *  *  are  entitled  to  have  a  flagman  at  the  cross- 
ing described,  *  *  *  maintained  at  the  expense  of  said 
Pennsylvania  Company  between  the  hours  of  8  o'clock  a.  m, 
and  7:30  o'clock  p.  m.  (2)  That  the  petitioners  *  •  * 
are  entitled  to  recover  their  costs  herein."  There  was  a 
judgment  on  the  finding,  and  this  appeal  was  taken. 

Appellant  has  assigned  ten  errors,  but  several  of  them, 
in  different  form,  present  the  same  question,  so  that  in 
fact  there  are  but  three  alleged  errors  presented  and  ar- 
gued, viz. :  The  error  of  the  court  in  its  conclusions  of  law 
on  the  facts  found,  the  error  on  the  ruling  on  the  motion 
for  new  trial,  and  the  insufficiency  of  the  petition,  in  that 
it  failed  to  state  facts  sufficient  to  give  either  the  Board  of 
Commissioners  of  the  County  of  Whitley  or  the  Whitley 
Circuit  Court  jurisdiction  of  the  subject-matter. 

Section  5260,  supra,  on  which  this  action  is  based,  is  as 
follows:  '*That  all  railroads  owned  or  operated  in  the 
State  having  more  than  two  tracks  across  any  public  high- 
way or  road,  and  used  for  switching  purposes  exclusively, 
or  regularly,  or  if  only  one  track,  and  used  for  switching 
purposes,  said  railroad  corporation  shall,  upon  the  order  of 
the  county  commissioners  in  which  said  railroad  is  located, 
place  a  flagman  at  said  crossing  and  maintain  the  same  at 
their  expense  from  6  o'clock  a.  m.  to  8  o'clock  p.  m.  of  each 
day  and  every  day,  or  so  long  as  said  commissioners  deem 
it  necessary." 

The  finding  of  facts  made  by  the  lower  court  is  eminently 
fair,  and  seems  to  have  been  made  with  the  view  of  pre- 
senting clearly  to  this  court  the  alleged  errors  which  ap- 
pellant's counsel,  in  their  brief,  so  earnestly  insist  were 
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made  by  the  court  below.  Those  facts,  which  are  impor- 
tant and  which  control  the  questions  presented  by  this  ap- 
peal, are:  '*(3)  At  said  crossing  point,  known  as  the 
*poorhouse  crossing,'  said  Pennsylvania  Company  main- 
tains and  operates  four  railroad  tracks,  and  has  so  main- 
tained and  operated  said  tracks  for  more  than  two  years 
last  past.  (4)  The  two  middle  tracks  are  known  as  main 
tracks,  the  south  main  track  being  used  for  east-bound 
trains,  and  the  north  main  track  being  used  for  west-bound 
trains.  (5)  On  the  north  side  of  said  main  tracks  at  said 
crossing  point  there  is  a  side-track,  and  on  the  south  side  of 
said  main  tracks  th^re  is  also  a  side-track.  Said  side-tracks 
are  of  about  equal  length,  and  extend  from  a  point  about 
one-third  of  a  mile  east  of  said  crossing  to  a  point  about 
one  and  one-third  miles  west  of  said  crossing.  (6)  The 
ends  of  each  siding  are  connected  with  the  main  track  next 
to  it  by  means  of  switches,  operated  from  an  adjacent 
tower.  (7)  Said  sidings  are  regularly  and  exclusively  used 
by  said  Pennsylvania  Company  for  switching  thereon 
trains  from  said  main  tracks,  to  permit  other  trains  going 
in  the  same  direction  to  pass  on  said  main  tracks,  and  then 
for  the  purpose  of  switching  said  trains  back  onto  said 
main  tracks.  (8)  Said  sidings  are  not  used  by  said  com- 
pany in  making  up  trains  or  in  distributing  cars,  but  are 
wholly  used  for  the  purposes  set  out  in  finding  seven.'* 

Appellant  first  presents  and  urges  its  assignment  of  er- 
ror that  **the  Whitley  Circuit  Court  erred  in  its  conclusions 
of  law  on  the  special  finding  of  facts  by  said  court."  This 
assignment  of  error  presents  the  real  question  in  the  case. 

Appellant's  contention  is  that  the  word  "switching," 
when  used  in  connection  with  railroad  tracks  and  the  opera- 
tion of  trains  thereon,   means  the  making   up   or 

1.  breaking  up  of  trains,  and  that  the  moving  of  an 
entire  train  from  the  main  track  or  line  to  a  side- 
track, to  allow  another  train  going  in  the  same  direction  to 
pass  the  train  so  side-tracked,  is  not  switching  within  the 
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meaning  of  the  statute;  that  by  the  seventh  and  eighth 
findings  the  court,  in  effect,  finds  that  api)ellant's  side- 
tracks are  not  used  for  ''switching"  purposes,  within  the 
meaning  of  the  statute,  and  therefore  the  court's  conclu- 
sions of  law  should  have  been  for  appellant. 

From  these  obseivations  it  will  be  seen  that  the  real 
question  in  this  case  turns  upon  the  construction  to  be 
given  to  §5260,  supra,  and  this  construction  depends  upon 
the  meaning  of  the  word  ''switching"  as  used  in  said  sec- 
tion. We  submit  some  general  rules  which  we  think  im- 
portant and  applicable  to  questions  here  presented: 

(a)  It  seems  to  be  the  settled  law  of  this  State,  and  of 

other  jurisdictions  as  well,  that  in  construing  a  statute  the 

probable  intention  of  the  legislature  in  enacting  the 

2.  statute  should  be  kept  constantly  in  view,  and  that 
this  legislative  intention,  as  collected  from  the  ex- 
amination of  the  whole,  as  well  as  the  separate  parts  of  the 
statute,  should  have  a  controlling  influence.  United  States 
8av.,  etc.,  Co.  v.  Harris  (1895),  142  Ind.  226,  231;  State, 
ex  rely  v.  Boby  (1895),  142  Ind.  168,  182,  33  L.  R.  A. 
213,  51  Am.  St.  174;  Travelers  Ins.  Co.  v.  Kent  (1898), 
151  Ind.  349;  Middleton  v.  Oreeson  (1886),  106  Ind.  18, 
21 ;  OreenbusK  Cemetery  Assn.  v.  Van  Natta  (1912),  49  Ind. 

App.  ;  2  Lewis's  Sutherland,  Stat  Constr.   (2d  ed.) 

§376. 

The  intent  of  the  legislature  will  be  carried  out,  when 

it  can  be  ascertained,  although  in  doing  so  the  strict  letter 

of  the  statute  may  not  be  followed.    Abbott  v.  In- 

3.  man  (1905),  35  Ind.  App.  262;  Parvin  v.  Wimberg 
(1892),  130  Ind.  561,  15  L.  R.  A.  775,  30  Am.  St. 

254;  Orand  Trunk,  etc.,  R.  Co.  v.  State  (1907),  40  Ind. 
App.  695. 
"If  two  constructions  are  possible,  that  one  should  be 
adopted  which  makes  effectual,  rather  than  one  which 

4.  defeats,  the  purpose  of  the  law."    Oreenbush  Ceme- 
tery Assn.  V.  Van  Natta,  supra.    See  also^  Storms  v. 
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Sitvens  (1885),  104  Ind.  46,  50,  51;  Miller  v.  State,  ex  rel. 
(1886),  106  Ind.  415,  423,  424. 

(b)  As  a  general  rule,  the  words  of  a  statute  will  be 
constraed  in  their  plain,  ordinary  and  usual  sense,  and  it 

is  only  where  such  construction  will  manifestly  re- 

5.  suit  in  the  defeat  of  the  legislative  intent  that  they 
will  not  be  so  construed.    §240  Bums  1908,  §240  R. 

S.  1881;  White  v.  Furgeson  (1902),  29  Ind.  App.  144; 
Massey  v.  Dunlap  (1896),  146  Ind.  350,  358;  Coffinberry  v. 
Madden  (1903),  30  Ind.  App.  360,  96  Am.  St.  349. 

(c)  It  is  only  ** technical  words  and  phrases  having  a 
peculiar   and   appropriate    meaning   in   law"   that 

6.  "shall  be  understood  according  to  their  technical 
import."    See  §240,  supra,  and  authorities  last  cited. 

(d)  Where  necessary  to  accomplish  the  remedial  pur- 
pose of  a  statute,  words  or  phrases  used  therein  will  be 

given  as  broad  a  meaning  as  their  use  in  the  statute 

7.  will  justify.     Toledo,  etc.,  R.  Co.  v.  Bond  (1905), 
35  Ind.  App.  142,  153. 

In  2  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §348,  the 
author  says  upon  this  subject:  ''Not  only  may  the  meaning 
of  words  be  restricted  by  the  subject-matter  of  an  act  or  to 
avoid  repugnance  with  other  parts,  but  for  like  reasons 
they  may  be  expanded.  The  application  of  the  words  of  a 
single  provision  may  be  enlarged  or  restrained  to  bring  the 
operation  of  the  act  within  the  intention  of  the  legislature, 
when  violence  will  not  be  done  by  such  interpretation  to 
the  language  of  the  statute." 

In  Endlich,  Interp.  of  Stat.  §73,  it  is  said :  * '  The  words 
of  a  statute  are  to  be ,  understood  in  the  sense  in  which 
they  best  harmonize  with  the  subject  of  the  enactment  and 
the  object  which  the  legislature  has  in  view." 

Upon  the  first  rule  before  stated,  our  Supreme  Court  and 
this  court  have  declared  what  shall  be  considered  in  deter- 
mining the  legislative  intent.  The  Supreme  Court  in  the 
Vol.  47—36 
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case  of  State  Board,  etc,  v.  Holliday  (1898),  150 
2.    Ind.  216,  233  said  upon  this  subject:    "In  order  to 

ascertain  the  intention  of  the  legislature  the  court 
should  look  to  the  letter  of  the  statute,  to  it  as  a  whole,  to  the 
circumstances  under  which  it  was  enacted,  to  the  old  law,  if 
any,  to  the  mischief  to  be  remedied,  to  other  statutes,  to  the 
rules  of  the  common  law,  and  to  the  condition  of  aflEairs 
when  the  statute  was  enacted.*'  See,  also.  City  of  New  Al- 
bany V.  Stier  (1905),  34  Ind.  App.  615. 

In  2  Lewis's  Sutherland,  Stat  Constr.  (2d  ed.)  §347, 
the  author  says:  **It  is  indispensable  to  a  correct  under- 
standing of  a  statute  to  inquire  first  what  is  the  subject  of 
it,  what  object  is  intended  to  be  accomplished  by  it.  When 
the  subject-matter  is  once  clearly  ascertained  and  its  gen- 
eral intent,  a  key  is  found  to  all  its  intricacies; — general 
words  may  be  restrained  to  it,  and  those  of  narrower  im- 
port may  be  expanded  to  embrace  it  to  effectuate  that  in- 
tent. When  the  intention  can  be  collected  from  the  stat- 
ute, words  may  be  modified,  altered  or  supplied  so  as  to 
obviate  any  repugnancy  or  inconsistency  with  such  inten- 
tion. •  *  *  The  inquiry,  where  any  uncertainty  exists, 
always  is  as  to  what  the  legislature  intended,  and  when 
that  is  ascertained  it  controls." 

It  is  beyond  doubt  the  purpose  of  the  statute  here  in 
controversy  to  make  grade  railroad  crossings  over  public 

highways,  outside  of  incorporated  towns  and  cities, 
1.    more  safe  for  public  travel.    The  act,  by  its  express 

terms,  affects  only  such  crossings  as  pass  over  high- 
ways controlled  by  county  commissioners.  This  fact  fur- 
nishes a  strong  argument  against  appellant's  contention, 
because  to  give  the  act  the  restricted  and  limited  meaning 
contended  for  by  appellant  would  be  practically  to  defeat 
the  purpose  of  its  enactment.  We  think  it  a  matter  of  com- 
mon knowledge,  that  very  few  switches  or  side-tracks  in  the 
country  are  used  for  making  up  or  breaking  up  trains,  but 
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many  are  used  for  switching  or  diverting  trains  while 
other  trains  pass  on  the  main  line.  It  is  true,  as  appellant 
insists,  that  the  danger  from  switching  back  and  forth  over 
the  crossing,  making  up  and  breaking  up  a  particular  train, 
is  multiplied  by  the  frequency  of  its  passage  over  the  cross- 
ing; yet  the  danger  of  an  entire  train's  passing  over  the 
crossing  is  just  as  great,  or  even  greater,  when  it  passes 
over  the  siding  at  the  same  time  the  passing  train  is  pass- 
ing over  the  main  line,  as  that  of  a  part  of  a  train  or  a  few 
cars,  and  when  such  side-tracks  are  used  exclusively  or 
regularly  for  switching  or  diverting  such  entire  trains,  as 
the  court  in  this  case  found,  we  think  they  clearly  fall 
within  the  intent  and  purpose  of  the  statute  in  question. 
And  measured  alone  by  the  rules  announced  in  the  authori- 
ties cited  on  the  subject  of  carrying  out  the  intent  and  pur- 
pose of  the  legislature,  we  think  the  conclusions  of  law  on 
the  facts  found  by  the  lower  court  correct. 

We  shall  next  consijier  whether  this  construction  of 

8.    this  statute  does  violence  to  the  meaning  of  the  word 
*' switching"  used  therein. 

The  word  ** switch"  is  defined  by  the  Standard  Diction- 
ary as  follows:  "To  shift  from  one  track  to  another,  as 
a  car  or  train ;  shunt ;  figuratively,  to  change  or  shift,  as  a 
course  of  conduct.  *  *  *  A  device  for  moving  a  small 
section  of  track  so  that  roUing-stoek  may  be  run  or  shunted 
from  one  line  of  track  to  another." 

The  definition  in  Webster's  International  Dictionary  is 
as  follows:  *'4.  To  turn  from  one  railway  track  to  an- 
other; to  transfer  by  a  switch;  generally  with  off,  from, 
etc. ;  as,  to  switch  off  a  train ;  to  switch  a  car  from  one  track 
to  another." 

One  of  the  definitions  in  the  Century  Dictionary  is  as 
follows:  "In  rail.,  to  transfer  by  a  switch;  transfer  from 
one  line  of  rails  to  another." 

In  Clarkson's  Standard  American  Dictionary  is  the  fol- 


564  APPELLATE  COURT  OP  INDIANA, 

Pennsylvania  Co.  r.  Mofiher — 47  Ind-  App.  556. 

lowing  definition:  ''In  railways,  a  movable  part  of  a  track 
by  which  the  direction  of  a  train  is  changed  from  one  set 
of  rails  to  another." 

In  Words  and  Phrases  will  be  found  the  following  defii- 
nition:  ''A  'switch,'  as  the  term  is  used  in  railroading,  is 
defined  as  a  'device  for  moving  a  small  section  of  track,  so 
that  rolling  stock  may  be  run  or  shunted  from  one  line  to 
another,'  and  'in  railroads,  in  its  simplest  form,  two  par- 
allel lengths  of  rail,  joined  together  by  rods,  pivoted  at  one 
end,  and  free  to  move  at  the  other  end,  forming  a  part  of 
the  track  at  its  junction  with  a  branch  or  siding.'  •  •  • 
A  switch  is  but  a  mechanical  contrivance  or  movable  open- 
ing to  pass  the  cars  from  one  track  to  another.  A  power 
to  construct  side  tracks  implies  a  power  to  connect  the  side 
tracks  with  the  main  track  by  switches." 

In  the  case  of  Philadelphia  v.  River  Front  R.  Co,  (1890), 
133  Pa.  St.  134,  139,  19  Atl.  356,  the  word  "siding"  is  de- 
fined as  follows:  "The  words  sidings,  switches,  and  torn* 
outs,  in  relation  to  railroads,  are  of  course  of  modem 
growth,  and,  not  only  in  popular  use,  but  in  the  diction- 
aries, are  treated  as  to  some  extent  interchangeable.  Thus, 
the  only  definition  that  Webster  gives  of  siding  is  'the  turn- 
out of  a  railroad'  (noted  as  English),  and  turn-out  is  de- 
fined as  'a  short  side-track  on  a  railroad  which  may  be  oc- 
cupied by  one  train  while  another  is  passing  on  a  main 
track;  a  siding.'  " 

This  court,  in  the  case  of  Orand  Trunk,  etc.,  R.  Co.  v. 
State  (1907),  40  Ind.  App.  695,  gave  to  the  word  "switch" 
the  same  common  and  usual  meaning  recognized  and  ex- 
pressed in  the  definition  just  given.  The  court  in  that  case 
said  at  page  702:  "Twice  each  day,  except  Sunday,  the 
local  freights,  one  from  each  direction,  put  coal  upon  the 
coal  dock.  To  do  this  the  west-bound  freight  switches  onto 
the  passing  track,  and  then  the  engine  puts  up  the  coal, 
often  crossing  said  highway  in  so  doing.  The  east-bound 
freight  switches  from  the  south  main  track  across  the  north 
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main  track  onto  the  passing  track,  and  then  puts  up  coal. 
When  cars  consigned  to  eastern  points  are  received  from 
the  Lake  Erie  and  Western  Railway  Company,  the  engines 
from  the  east-bound  tvain  must  switch  across  all  the  tracks 
to  the  north  Y,  where  such  cars  are  delivered.  When  two 
trains  from  the  same  direction  are  to  pass,  one  must  switch 
into  the  passing  track,  generally  crossing  said  highway. 
Cars  from  the  east,  consigned  to  the  Lake  Erie  and  West- 
em  Railway  Company,  must  be  switched  over  to  the  south 
main  track,  and  then  onto  the  south  Y,  generally  having  to 
cross  said  highway.  Likewise,  in  taking  cars  from  the 
grain  track,  the  highway  must  frequently  be  crossed.  The 
verdict  is  fully  sustained  by  the  evidence." 

We  think  this  case  practically  decides  the  question  here 
involved.  So,  also,  does  the  case  of  Toledo,  etc.,  B.  Co.  v. 
Bond,  supra,  strongly  support  appellee's  position  in  this 
case,  when  the  purpose  of  this  act  is  taken  into  account. 

Counsel  for  appellant  insist  that  this  word  has  a  tech- 
nical meaning  common  to  railroad  parlance,  but  we  have 
been  unable  to  find  any  such  meaning  recognized  by  any 
of  the  authorities  heretofore  cited,  and  in  fact  we  are  un- 
able to  see  wherein  the  authorities  cited  by  counsel  furnish 
any  support  for  their  contention.  Appellant  lays  consid- 
erable stress  on  a  definition  of  ''switch  yard"  quoted  from 
Words  and  Phrases,  but  we  can  see  nothing  in  this  defini- 
tion in  conflict  with  the  definitions  before  given,  or  our 
opinion  thereon  expressed.  The  limitation  of  this  definition 
to  cars,  and  to  the  making  up  and  separating  of  trains,  re- 
sults from  the  word  yards,  and  not  because  of  any  intent 
so  to  limit  the  meaning  of  the  words  ** switch"  or  ** switch- 
ing." Of  course  said  words  apply  to  cars  or  parts  of 
trains  the  same  as  to  entire  trains;  and  a  yard  being  a 
place  where  cars,  and  not  entire  trains,  are  placed  and 
kept,  and  where  trains  are  made  up  and  separated  only,  the 
limitation  in  the  definition  necessarily  follows. 

These  definitions  and  authorities  upon  the  meaning  of 
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the  words  '* switch"  and  ** switching"  lead  us  to  the  con- 
clusion that  the  construction  of  the  statute  in  accord  with 
the  purpose  and  intent  of  the  legislature  in  its  enactment  is 
fully  within  the  letter  of  the  statute,  and  that  no  violence 
is  done  to  either  the  spirit  or  letter  of  the  act  by  such  con- 
struction. We  are,  therefore,  of  the  opinion  that  the  court 
below  committed  no  error  in  its  conclusions  of  law  on  the 
facts  found. 

Appellant  next  urges  that  the  court  erred  in  overruling 
its  motion  for  new  trial,  and  insists  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict.  As  supporting  this  con- 
tention, appellant  relies  upon  the  evidence  of  certain  of  its 
employes  who  testified  that  they  understood  that  "switch- 
ing" applied  only  to  making  up  or  breaking  up  of  trains, 
and  was  not  by  them  understood  to  apply  to  the  diversion 
of  an  entire  train  on  a  side-track  to  accommodate  the  pas- 
sage of  faster  trains  on  the  main  line  going  in  the  same  di- 
rection. Appellant  insists  that  under  this  proof  the  court 
should  have  adopted  this  meaning  of  the  word  switching; 
that  it  was  the  duty  of  the  lower  court  and  the  duty  of 
this  court  to  construe  this  word  ** switching"  ''in  accord- 
ance with  the  meaning  of  that  word  in  railroad  parlance." 
There  would  be  better  reason  for  appellant's  contention  if 
the  purpose  of  this  statute  was  to  benefit  those  operating 
or  in  charge  of  the  railroads,  because,  in  that  event,  the 
intent  and  purpose  of  the  statute  would  be  carried  out,  by 
giving  the  word  the  meaning  which  it  was  understood  to 
have  by  those  for  whose  benefit  the  statute  was  enacted. 
But  no  such  reason  exists  in  this  case,  where  the  purpose 
of  the  statute  is  to  benefit  the  general  public.  Upon  the 
other  hand,  the  purpose  of  the  statute  is  better  effected  by 
giving  to  the  word  its  common  and  usual  meaning,  under- 
stood by  the  public  in  general.  In  the  absence  of  any 
technical  definition  of  the  word,  such  as  testified  to  by 
the  witnesses,  and  in  view  of  the  authorities  cited,  gov- 
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eming  the  construction  of  statutes,  this  evidence  should  not 
prevail  against  the  commonly  accepted  meaning  of  the  word. 

Appellant  further  urges  that  even  though  the  diversion 
of  an  entire  train  be  switching,  all  the  evidence  shows 
that  there  was  in  fact  no  switching  done  at  the  cross- 
ing in  question,  but  that  the  switching  was  all  done 
one-third  of  a  mile  east  and  one  and  one-third  miles  west 
of  the  crossing.  A  sufficient  answer  to  this  argument  is  the 
fact  that  the  proof  showed  that  such  ent?re  trains  so 
switched  or  diverted  on  the  side-tracks  passed  over  the 
crossings. 

It  is  next  insisted  that  the  court  erred  in  excluding  cer- 
tain offered  evidence  defining  the  word  '* switching,"  as 
understood  in  ** railroad  parlance."  As  before  indicated, 
each  witness  was  permitted  to  testify  what  he,  as  a  rail- 
road man,  understood  the  word  to  mean,  and  in  view  of  our 
opinion  upon  the  main  question  in  this  case  the  exclusion  of 
this  evidence,  even  if  error,  could  not  have  been  harmful. 

Appellant  questions  the  sufficiency  of  the  petition  to 
give  the  Board  of  Commissioners  of  the  County  of  Whitley 
and  the  Whitley  Circuit  Court  jurisdiction  of  the  subject- 
matter.  The  statute  makes  no  provision  for  the  manner  of 
procedure  in  such  cases,  but  the  petition  herein  states  the 
facts  made  essential  by  the  statute  in  substantially  its  ex- 
act terms.  The  statute  itself  expressly  gives  to  the  board 
of  commissioners  jurisdiction  in  such  cases,  and  the  statute 
has  been  held  valid.  Orand  Trunks  etc.,  B.  Co,  v.  State, 
supra. 

We  find  no  error  in  the  record.    Judgment  affirmed. 

Adams,  J.,  did  not  participate. 
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Harrison  v.  State  Bank  of  Monticello. 

(Xo.  0,968.    PUed  May  10,  1011.] 

1.  Bills  and  Notes. — Consideration  Moving  From  Third  Person. 
— Knotcledffc  as  to  Payee, — Where  the  consideration  of  a  note 
moved  entirely  from  a  third  person,  it  is  not  essential  to  the  en- 
forcement of  the  note  that  the  maimer,  at  the  time  of  its  execu- 
tion, should  know  who  was  named  as  payee  in  said  note.    p.  569. 

2.  Bills  aud  Notes, — Consideration. — Third  Persons. — Equity.— 
The  rule  that  a  payee  can  enforce  a  note  the  consideration  for 
which  moved  from  a  third  person,  though  formerly  recognized 
only  in  equity,  is  now  recognized  by  the  code.    p.  569. 

3.  Bills  and  Notes. — Consideration. — Third  Persons. — Evidence. 
— Ignorance  of  Maker. — ^The- statement  of  the  maker  of  a  note 
that  he  did  not  know  that  the  plaintiff  was  the  payee  of  the  note 
sued  on  Is  not  admissible  in  evidence  where  the  answer  was  a 
general  denlali  payment,  and  want  of  consideration,  unless  It  vras 
inseparably  connected  with  evidence  showing  a  want  of  consid- 
eration,   p.  570. 

4.  Bills  and  Notes. — Real  Parties. — Question  of,  how  raised. — 
The  maker  of  a  note  can  question  the  plalntifTs  capacity  as  the 
real  party  in  interest  only  by  a  special  answer,    p.  570. 

Prom  Cass  Circuit  Court;  John  8.  Lairy,  Judge. 

Action  by  the  State  Bank  of  Monticello  against  George 
Harrison.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

McConnell,  Jenkines,  JenJcines  &  Stuart,  for  appellant. 
Kistler  &  Kistler,  for  appellee. 

Felt,  J. — Suit  upon  a  promissory  note.  Judgment  for 
$114.15  in  favor  of  appellee,  from  which  this  appeal  is 
taken. 

The  complaint  is  in  the  usual  form  and  is  answered  by 
denial,  plea  of  payment  and  want  of  consideration.  The 
motion  for  a  new  trial  is  based  on  alleged  error  of  law, 
and  the  insufficiency  of  the  evidence  to  support  the  finding. 
The  overruling  of  this  motion  is  the  error  assigned  and  re- 
lied upon  for  reversal. 
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The  evidence  shows,  without  controversy,  that  appellant, 
on  August  23,  1904,  was  not  indebted  to  appellee,  but  was 
indebted  to  Gustabel  &  Co.  in  the  sum  of  $328.35,  and  on 
that  date,  in  settlement  of  said  debt,  appellant  executed  the 
note  in  suit,  for  like  amount,  payable  to  appellee ;  that  the 
transaction  was  with  Mr.  Qustabel,  and  nothing  was  said 
about  drawing  the  note  payable  to  the  bank ;  that  payments 
were  made  on  the  note  by  checks  drawn  in  favor  of  and 
sent  to  Mr.  Gustabel,  which  were  properly  credited  upon 
the  note. 

It  is  contended,  on  behalf  of  appellant,  that  the  evidence 
does  not  sustain  the  allegations  of  the  complaint,  but  proves 
the  answer  of  want  of  consideration. 

A  valuable  consideration,  moving  to  the  maker  of  a  prom- 
issory note  from  a  third  person,  will  support  the  obliga- 
tion in  favor  of  the  payee  of  the  note,  and  in  order  to 

1.  enforce  collection,  such  maker  need  not  know  when 
the  note  is  executed  to  whom  it  is  made  payable,    1 

Daniel,  Negotiable  Inst.  (3d  ed.)  §185;  Moore  v.  Hubbard 
(1896),  15  Ind.  App.  84;  Waterman  v.  Morgan  (1881),  114 
Ind.  237;  MUler  v.  Billingsly  (1873),  41  Ind.  489;  Carna. 
han  V.  Tousey  (1884),  93  Ind.  561;  Lackey  v.  Boruff  (1899), 
152  Ind.  371.    This  rule  was  originally  one  of  equity 

2.  only,  but,  under  our  code,  is  available  in  any  civil 
action.     Potter  v.  Smith  (1871),  36  Ind.  231,  236; 

Miller  v.  Billingsly,  supra. 

The  evidence  showing  a  valuable  consideration,  though 
moving  from  Gustabel  instead  of  appellee,  the  contention 
that  the  proof  does  not  support  the  allegations  of  the  com- 
plaint is  not  sustained ;  nor  is  the  answer  of  want  of  consid- 
eration proved.  There  is  no  issue  presenting  a  claim  of 
fraud,  duress  or  misrepresentation  in  obtaining  appellant's 
signature  to  the  note.  He  admits  the  signing  and  the  con- 
sideration from  Gustabel.  On  this  showing,  under  the  is- 
sues, appellant  is  bound  by  the  terms  of  the  note  as  exe- 
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c'uted.  1  Daniel,  Negotiable  Inst.  (3d  ed.)  §§186,  814;  2 
Daniel,  Negotiable  Inst.  (5th  ed.)  §1181a;  Harger  v.  War- 
rail  (1877),  69  N.  Y.  370. 

The  statement  of  appellant,  that  he  did  not  know  tlie  note 
was  payable  to  the  bank,  under  the  issues,  was  inadmis- 
sible in  evidence,  unless  inseparably  connected  with 

3.  evidence  tending  to  show  want  of  consideration.    1 
Daniel,  Negotiable  Inst.  (3d  ed.)  §813;  ChicagOy  etc, 

R.  Co.  V.  Edson  (1879),  41  Mich.  673,  3  N.  W.  176. 

The  suit  was  brought  by  the  payee  of  the  note,  and  if 
appellant  desired  to  avail  himself  of  the  defense  that  ap- 
pellee was  not  the  real  party  in  interest,  he  was  re- 

4.  quired  to  present  such  defense  by  special  answer. 
Mathis  V.  Thomas  (1885),  101  Ind.  119;  Felion  v. 

Smith  (1882),  84  Ind.  485,  490;  Bowser  v.  Mattler  (1894), 
137  Ind.  649,  654. 

The  evidence  supports  the  allegations  of  the  complaint, 
and  we  find  no  available  error  in  the  record.  Judgment 
afSrmed. 


Reister  v.  Bruning. 

[No.  7,155.    Filed  May  10,  1911.] 

1.  Money  Received. — Common  Counts. — Complaint. — Attomeyn.— 
Demand, — ^A  complaint  alleging  that  ''defendant  is  indebted  to 
*  *  *  plaintiff  in  the  sum  of  $332.50,  for  money  had  and  re- 
ceived by  the  defendant  for  the  use  and  benefit  of  the  plaintiff." 
is  sufficient,  although  a  demand  is  not  alleged,  where  there  is 
nothing  in  the  complaint  to  show  that  def^idant  held  the  money 
as  plaintiff's  attorney  or  in  any  other  fiduciary  capacity,    p.  571. 

2.  Judgment. — Motion  in  Arrest, — Complaint, — ^Whene  a  complaint 
is  suflSclent,  a  motion  in  arrest  of  Judgment  should  be  overruled, 
p.  572. 

3.  Appeal. — Briefs. — Omission  of  Evidence. — Waiver. — Where  ap- 
pellant fails  to  set  out  in  his  brief  the  evidence  in  the  case,  or 
a  succinct  recital  thereof,  all  questions  thereon  are  waived  ou 
appeal,    p.  572. 

From  Superior  Court  of  Vanderburgh  County;  Alexan- 
der Oilchrist,  Judge. 
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Action  by  Louisa  E.  Bnming  against  "William  Reister. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
finned. 

Harry  C.  Dodson  and  W.  M.  Wheeler,  for  appellant. 
James  T.  Walker,  Henry  B.  Walker  and  Edwin  C.  Hen- 
ning,  for  appellee. 

Laiby,  p.  J. — This  was  an  action  for  money  had  and  re- 
ceived, brought  by  appellee  against  appellant.  The  issues 
formed  were  tried  by  a  jury  and  a  verdict  returned  in  fa- 
vor of  appellee,  upon  which  the  court  rendered  a  judgment 
in  her  favor. 

The  first  error  assigned  is  that  the  complaint  does  not 

state  facts  sufScient  to  constitute  a  cause  of  action.     The 

complaint,  omitting  the  formal  parts,  is  as  follows: 

1.  **  Plaintiff,  Louisa  E.  Bruning,  complains  of  defend- 
ant, William  Reister,  and  for  cause  of  action  says 
that  said  defendant  is  indebted  to  said  plaintiff  in  the  sum 
of  $332.50,  for  money  had  and  received  by  defendant  for 
the  use  and  benefit  of  plaintiff,  which  sum  is  now  due  and 
unpaid.  Wherefore  said  plaintiff  demands  judgment 
against  said  defendant  in  the  sum  of  $332.50,  and  for  all 
other  proper  relief." 

The  only  objection  to  this  complaint,  pointed  out  by  ap- 
pellant, is  that  it  does  not  aver  that  appellee  made  a  de- 
mand for  the  money  before  bringing  the  action.  It  is  well 
settled  that,  in  an  action  for  money  had  and  received  for 
the  use  and  benefit  of  another,  no  demand  need  be  alleged. 
The  averments  of  the  complaint  in  this  case  do  not  show 
any  relation  of  trust,  bailment  or  agency  between  the  par- 
ties, or  any  other  relation  that  would  make  a  demand  neces- 
sary. The  complaint  was  good  as  a  common  count  for 
money  had  and  received.  Spears  v.  Ward  (1874)  48  Ind. 
541;  Ferguson  v.  Dunn's  Admr.  (1867),  28  Ind.  58;  Field 
V.  Brown  (1896),  146  Ind.  293;  Warden  v.  Nolan  (1894), 
10  Ind.  App.  334, 
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It  is  next  insisted  by  appellant  that  the  trial  court 
should  have  sustained  his  motion  in  arrest  of  judg- 

2.  ment,  for  the  reason  that  the  complaint  is  insuffi- 
cient.   What  we  have  already  said  as  to  the  suffi- 
ciency of  the  complaint  disposes  of  this  question. 

The  only  other  error  assigned  is  that  the  court  erred 

in  overruling  appellant's  motion  for  a  new  trial.     Several 

causes  were  assigned  by  the  motion,  but  only  one  is 

3.  urged  upon  the  attention  of  the  court.    It  is  insisted 
that  the  evidence  introduced  at  the  trial  fails  to 

make  out  a  case  within  the  issues  made  by  the  pleadings, 
and  that  therefore  the  verdict  is  not  sustained  by  any  evi- 
dence properly  within  the  issues.  This  court  is  not  in  a 
position  to  consider  or  pass  upon  this  question,  for  the 
reason  that  appellant  has  wholly  failed  to  set  out  in  his 
brief  a  statement  containing  a  recital  of  the  evidence  in 
narrative  form,  so  as  to  present  the  substance  clearly  and 
concisely.  This  is  required  by  subdivision  five  of  rule 
twenty-two  of  this  court  in  all  cases  where  the  insufficiency 
of  the  evidence  to  sustain  the  verdict  is  relied  on  for  re- 
versal. A  failure  to  set  out  a  condensed  statement  of  the 
evidence  in  the  brief  of  appellant  is  a  waiver  of  all  ques- 
tions on  appeal,  which,  for  their  decision,  require  a  consid- 
eration of  the  evidence.  Indiana,  etc.,  B.  Co.  v.  Ditto 
(1902),  158  Ind.  669;  Boselcer  v.  Chamberlain  (1903),  160 
Ind.  114;  Security,  etc.,  Assn.  v.  Lee  (1903),  160  Ind.  249; 
Pittsburgh,  etc.,  R.  Co.  v.  Wilson  (1904),  161  Ind.  701; 
Oroves  v.  Hobbs  (1904),  32  Ind.  App.  532;  Rush  v.  Kelley 
(1905),  34  Ind.  App.  449. 

Finding  no  available  error  in  the  record,  the  judgment 
of  the  lower  court  is  affirmed. 
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GeISBNDORFF,  AdMINISTKATOR,  V.  COBBS  ET  AL. 

[No.  6,877.     Filed  February  24,  1911.     Rehearing  denied  May  10, 

1911.1 

1.  Appeal. — Briefs. — Oood-Faith  Effort  to  Comply  icUh  Rules. — 
Where  appellant  makes  a  good-faith  effort  to  comply  with  the 
Appellate  Court  rules  In  preparing  his  brief,  his  alleged  errors 
will  be  considered,    p.  577. 

2.  Appeal. — Briefs. — Evidence. — Supply  in  Omissions  of,  by  Ap- 
pellees.— ^Where  appellees  in  their  brief  supply  the  evidence 
omitted  from  appellant's  brief,  the  Appellate  Court  will  consider 
the  evidence,    p.  577. 

3.  Appeal. — Transcript. — Precipe, — Bills  of  Exceptions. — A  precipe 
calling  for  a  transcript  ''including  the  original  bill  of  exceptions 
containing  the  evidence"  sufficiently  authorizes  the  clerk  to  in- 
clude such  original  bill  in  the  transcript,    p.  577. 

4.  Tbial. — Special  Findings. — Withdrawal  of  Request  for. — Effect. 
— Where  a  request  for  special  findings  is  withdrawn  before  a  de- 
cision is  announced  the  decision  will  be  considered  only  as  a 
general  finding,    p.  577. 

5.  Tenancy  in  Common. — Possession, — Rent. — ^The  possession  of 
one  tenant  In  common  is  the  possession  of  all ;  and  the  tenant  in 
possession,  unless  he  excludes  his  cotenant,  is  not  liable  for  the 
payment  of  r»nt,  but  if  he  receives  rent  from  a  third  person  he 
is  required  to  account  therefor,    p.  579. 

C.  Limitation  of  Actions. — Rents. — Ordinary  actions  for  rent  or 
for  the  use  or  occupancy  of  real  estate  are  barred  by  the  six- 
year  statute  of  limitations,    p.  579. 

7.  Tenancy  in  Common. — Taxes. — Rents. — Improvements. — Partir- 
tion. — Limitation  of  Actions. — Where  a  tenent  In  common  in  pos- 
session in  a  suit  for  partition  makes  a  claim  for  Improvements 
made  and  taxes  paid,  he  Is  liable  to  account  for  rents  received, 
regardless  of  the  six-year  statute  of  limitations,    p.  580. 

8.  Tenancy  in  Common. — Rents. — Adverse  Possession. — Ansioen 
— Harmless  Error. — Appeal. — In  an  action  by  the  personal  rep- 
resentative of  a  tenant  in  common  against  decedent's  cotenants 
for  rents  received,  overruling  a  demurrer  to  an  answer  of  ad- 
verse possession,  Is  not  erroneous,  such  answer  amounting  to  an 
argumentative  denial,  the  plaintiff  in  order  to  recover  being  re- 
quired to  prove  tenancy  in  common,    p.  580. 

9.  Tenancy  in  Common. — Estoppel  hy  Conduct. — Answer, — In  an 
action  by  the  personal  representative  of  a  tenant  in  common 
against  his  decedent's  cotenants  for  rents   received  an  answer 
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a.:*^r.c  that  decvdrat  knev  of  detatdantB*  poopcimtoiu  collection 
of  Pf^Tft.  Ic;  mT«iDrat&,  mod  also  of  flaies  of  parts  of  the  real 
e^Zite  tj  t'Tzit^T  owDPTK.  that  she  remained  silent  and  failed  to 
d^-dul  rei.t  or  fR^^es^noo,  or  to  object  in  any  manner,  is  bad, 
§ii.-«  it  fa.l2&  to  show  that  soch  silence  induced  defendants  to 
f  i^ji'!:  «  tbeir  icteresas^  or  to  show  that  the  defendants  were 
L'>t  o<::.ixant  (»f  all  the  facts  relating  to  decedent's  rights,    p.  581. 

10.  Tejtaxct  i^  Coimox. — ImprorcmcnU,  —  Partition.  —  Where 
tcr^aiitA  in  Cf  m!ii«>n,  without  authorization  from  tlieir  cotenant 
i-^t  «>f  jeassp-'^ios.  place  ralnable  imfirovements  upon  the  common 
j'P1-:TTT  tht'v  cannot  recorer  therefor,  their  sole  remedy  being  an 
a;*i'I:*ati4>n  to  hare  soch  improvements  set  over  to  them  in  parti- 
t:  ru  or  to  hare  their  ralne  given  in  case  the  property  shall  be 
iii'TK'aMe  of  division,     p,  5S2. 

11.  Tr^AJiCT  IX  Couifox. — Rents.  —  Improvements.  —  Answer, — 
In  an  acti>^n  by  the  |ienv>nal  re|>resentative  of  a  tenant  in  com- 
D:*'-n  against  his  decedent's  cotenants  for  rents  received  an  an- 
swer asking  that  the  value  of  permanent  improvements  made 
by  tb^'m  be  set  off  against  any  sum  due  for  rents,  is  bad,  since 
the  a«tinn  is  not  for  partition,    p.  583. 

12.  TEJXAycr  i2f  Con  If  ox. — Rents, — Taxes. — Limitation  of  Actions, 
— In  an  action  by  the  personal  pppresentatlve  of  a  tenant  in 
ciinimon  against  his  decedent's  cotenants  for  rents  received,  a 
counterclaim  for  taxes  paid  being  pleaded,  a  reply  of  the  six- 
year  statute  of  limitations  should  be  sustained,    p.  583. 

13.  TEXAJtCT  IX  Common. — Accounting. — Equity, — Rents, — Taxes, 
— A  suit  by  a  tenant  in  common  against  his  cotenant  for  an  ac- 
o^unting  of  all  rents  is  of  equitable  cognizance,  notwithstanding 
a  counterclaim  for  taxes  and  permanent  improvements  is  pleaded, 
p.  5S3. 

14.  Estates. — Bankruptcy, — Wife^s  Inchoate  Rights, — Assignment 
o/.— Prior  to  the  taking  effect  of  f3052  Bums  1908,  §2508  R.  S. 
1*^^!,  the  full  title  to  real  estate  sold  and  conveyed  at  judicial 
sjile  vested  in  the  purchaser,  subject  only  to  the  inchoate 
right  of  the  wife  to  one-third  thereof  if  she  survived  the  hus- 
band, which  right  of  the  wife  was  not  transferable  to  a  person 
who  did  not  own  the  legal  title  to  the  property,    p.  583. 

15.  Trial. — Objections  to  Admission  of  Evidence. — Requirements. 
— SpecificfK  ss. — Appeal. — An  objection  that  the  offered  evidence 
was  incompetent  is  not  sufficiently  specific  to  raise  any  question 
on  appeal,    p.  5S4. 

10.  Tenancy  in  Common. — Rents — Evidence. — Declarations  of 
Otcners. — Adverse  Possession. — Witnesses. — Competeney. — ^In  an 
action  by  the  personal  representative  of  a  tenant  in  common 
against  his  decedent's  cotenants  for  rents  received,  one  defense 
being  that  defendants  were  the  owners  by  adverse  oossession,  de- 
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cedeut*B  daughter  is  a  competent  witness  as  to  declarations  rela- 
tive to  possession  and  title,  made  by  defendants*  grantor  in  pos- 
session during  the  prescriptive  period,  when  such  declarations 
are  not  in  conflict  with  the  record  title,    p.  684. 

17.  Tenancy  in  Common. — Complete  Record  Title  fty  one  Tenant. 
— Adverse  Possession, — ^Where  one  tenant  in  common  obtains 
title  by  a  deed  purporting  to  convey  the  whole  title,  and  takes 
and  holds  possession  of  the  entire  estate,  such  possession,  in  the 
absence  of  evidence  to  the  contrary,  is  presumed  to  be  adverse; 
and  the  statute  of  limitations  will  l>e  held  to  run  in  his  favor, 
p.  585. 

18.  Adverse  Possession. — Intention, — ^Whether  possession  of  a 
tenant  in  common  under  a  deed  purporting  to  be  of  the  whole 
title  is  adverse  is  a  question  of  his  intention,    p.  585. 

19.  Tenancy  in  Common. — Ouster, — Evidence, — The  question  of 
ouster  is  one  of  fact;  and  stronger  evidence  is  required  to  show 
ouster  of  a  cotenant  by  his  tenant  in  common  than  to  show  ad- 
verse possession,    p.  585. 

20.  Tenancy  in  Common. — Ouster. — Adverse  Possession, — Evi- 
dence.— Where  evidence  of  adverse  possession  is  relied  upon  by 
cotenants  to  show  an  ouster  of  a  tenant  in  common  out  of  pos- 
session, actual  notice  thereof  must  be  shown,  or  such  facts  as 
will  raise  a  presumption  of  notice  of  the  adverse  character  of 
the  possession,     p.  585. 

21.  Witnesses. — Agents  of  Decedents. — ^An  agent  employed  to  ob- 
tain a  deed  from  a  husband  and  wife,  both  of  whom  subsequently 
died,  is  not  a  competent  witness  as  to  matters  learned  from  such 
decedents,  on  behalf  of  those  claiming  by  virtue  of  the  convey- 
ances secured  by  him,  as  against  the  representatives  of  the  wife 
(§523  Bums  1906,  f500  R.  S.  1881).    p.  586. 

Prom  Lagrange  Circuit  Court;  James  8,  Dodge,  Judge. 

Action  by  Lee  H.  Geisendorff,  as  administrator  of  the 
estate  of  Lydia  T.  GeisendorflP,  deceased,  against  Henry  G. 
Cobbs  and  others.  From  a  judgment  for  defendants,  plain- 
tiff appeals.    Reversed. 

Henry  W,  Bullock,  for  appellant. 

Walter  Olds  and  William  A.  Campbell,  for  appellees. 

Pelt,  J. — This  suit  was  begun  on  May  8,  1905,  in  the 
Noble  Circuit  Court,  by  Lydia  T.  Geisendorff,  against  ap- 
pellees, for  partition  and  for  the  collection  of  rents  and 
profits  of  real  estate.     While  the  suit  was  pending,  Fuiid 
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Lydia  T.  Geisendorff  died,  and  Lee  H.  Geisendorff  was  ap- 
pointed administrator  of  her  estate  and  substituted  as 
plaintiff.  On  September  17,  1906,  he  filed  an  amended 
complaint,  alleging  that  during  the  lifetime  of  decedent, 
slie  and  appellees  were  tenants  in  common  of  certain  de- 
scribed real  estate,  and  that  there  is  due  to  decedent's  es- 
tate, for  rents  and  profits  of  her  portion  of  said  real  estate, 
the  sum  of  $3,000. 

Answers  in  five  paragraphs  were  filed  by  appellees 
Henry  G.  and  Mary  C.  Cobbs,  and  Henry  G.  and  Charles 
C.  Cobbs  each  filed  a  separate  paragraph  of  counter- 
claim. Charles  C.  and  Clara  Cobbs  filed  answers  the  same 
as  Henry  G.  and  Mary  C.  Cobbs. 

Demurrers  were  filed  to  each  of  the  special  answers  for 
insufficiency  of  facts,  and  they  were  overruled. 

Appellant  replied  the  six-year  statute  of  limitations  to 
the  counterclaims  of  Henry  G.  and  Charles  C.  Cobbs.  To 
these  replies,  demurrers  were  filed  for  insufficiency  of  facts, 
and  sustained.  Appellant  filed  general  denials  to  each  of 
the  affirmative  answers. 

Upon  a  trial  by  the  court  without  a  jury,  the  judgment 
was  for  appellees,  and  from  that  judgment  this  appeal  is 
taken. 

Appellant  has  assigned  as  error  the  overruling  of  his 
separate  demurrers  to  paragraphs  two,  three,  four  and  five 
of  the  answer  of  Henry  G.  and  Mary  C.  Cobbs,  the  over- 
ruling of  the  demurrers  to  the  same  answers  by  appellees 
Charles  C.  and  Clara  Cobbs,  the  overruling  of  his  demur- 
rers to  the  counterclaims  of  Henry  G.  and  Charles 
C.  Cobbs,  the  sustaining  of  the  separate  demurrers 
of  each  of  the  appellees  Henry  G.  and  Charles  C.  Cobbs 
to  his  reply  to  the  counterclaims  of  said  appellees, 
error  of  the  court  in  making  a  special  finding  of  facts 
after  his  request  therefor  had  been  withdrawn,  and  error 
of  the  court  in  overruling  his  motion  for  a  new  trial. 
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Appellees  contend  that  appellant's  brief  does  not  comply 
with  the  rules  of  this  court  and  that  no  question  is  pre- 
sented for  decision.     The  brief  is  not  prepared  in 

1.  strict  accordance  with  the  rules,   but  a  good-faith 
effort  to  comply  with  the  rules  is  shown,  and  in  such 

case  the  errors  presented  will  be  considered.  Lowe  v,  Dal- 
las (1905),  165  Ind.  392;  Howard  v.  Adkins  (1906),  167 
Ind.  184;  Stamets  v.  Mitchenor  (1906),  165  Ind.  672; 
Stoing  V.  Hill  (1905),  165  Ind.  411. 

Appellees  have  set  out  in  their  brief  a  summary  of  all 

the   evidence,  and  under  the   decisions  this  supplies  any 

omissions  of  appellant  in  that  respect.     Roberts  v. 

2.  Fort   Wayne   Oas  Co.    (1907),  40   Ind.   App.   528; 
Chicago,  etc,  R,   Co,  v.   Wysor  Land  Co.    (1904), 

163  Ind.  288;  Tipton  Light,  etc.,  Co.  v.  Dean  (1905),  164 
Ind.  533. 

Objections  were  also  made  to  the  precipe  filed  by  appel- 
lant's attorney,  claiming  that  it  did  not  authorize  the  clerk 
to  incorporate  into  the  transcript  the  original  bill 

3.  of  exceptions  containing  the  evidence.     The  precipe 
called  for  a  transcript  *' including  the  original  bill 

of  exceptions  containing  the  evidence,"  and  is  sufficient. 
§667  Bums  1908,  Acts  1903  p.  338,  §7 ;  Workman  v.  State, 
ex  rel.  (1905),  165  Ind.  42. 

The  transcript   shows  that  appellant's  counsel   filed  a 

request  in  writing  for  a  special  finding  of  facts,  and  that 

before  any  decision  was  announced  the  request  was 

4.  withdrawn,  and  the  judge  thereafter  made  and  filed 
a  special  finding  of  facts  and  stated  his  conclusion 

of  law  thereon. 

Appellant  had  the  right  to  withdraw  his  request  for  a 
finding  of  facts,  and  the  action  of  the  court  thereafter  in 
making  such  finding  was  not  in  compliance  with  the  stat- 
ute, and,  under  the  decisions,  will  be  considered  only  as  a 
general  finding.  Northcutt  v.  Buckles  (1878),  60  Ind.  577, 
Vol.  47—37 
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579;  Terre  Haute,  etc.,  R.  Co.  v.  State,  ex  rel.  (1902),  159 
Ind.  438,  480;  Nelson  v.  Cottingham  (1899),  152  Ind.  135. 

The  second  paragraph  of  ansi;ver  sets  up  the  six-year 
statute  of  limitations.  The  third  paragraph  denies  that 
appellees  were  tenants  in  common  with  appellant's  decedent 
in  the  real  estate  described  in  the  complaint  within  six 
years  next  before  the  commencement  of  the  action,  and 
avers  that  the  cause  of  action  sued  upon  in  the  amended 
complaint  did  not  accrue  within  six  years  next  before  the 
beginning  of  this  action.  The  fourth  paragraph  of  answer 
alleges,  in  substance,  that  appellees  and  said  decedent  were 
not  tenants  in  common;  that  appellees,  under  a  claim  of 
title,  have  been  in  open,  notorious,  exclusive,  uninterrupted 
and  continuous  possession  of  the  real  estate  described  in 
the  complaint  for  twenty  years  immediately  before  the 
commencement  of  the  suit. 

The  fifth  paragraph  of  answer  alleges  adverse  possession 
of  the  premises,  under  a  claim  of  title,  from  1882  to  the 
commencement  of  the  action;  that  under  claim  of  owner- 
ship the  rents  were  received  and  converted  to  appellees' 
use;  that  said  Lydia  T.  Oeisendorff  had  full  knowledge  of 
the  possession  and  use  of  the  premises,  the  collection  and 
appropriation  of  the  rents  by  appellees,  their  claim  of  own- 
ership of  the  real  estate  and  that  parts  thereof  had  been 
from  time  to  time  sold;  that  she  knew  appellees  had  made 
and  were  making  valuable  improvements  thereon  from  year 
to  year;  that  she  at  no  time  claimed  or  demanded  said 
rents  and  profits  or  any  portion  thereof,  and  appellant  is 
therefore  estopped. 

In  his  paragraph  of  counterclaim  Henry  G.  Cobbs 
alleges  that  George  W.  Geisendorflf,  the  husband  of 
said  decedent,  was  adjudged  a  bankrupt  in  1872;  that  the 
real  estate  in  question  was  sold  by  his  assignee  in  bank- 
ruptcy; that  appellees  hold  title  by  mesne  conveyances 
from  said  assignee;  that  said  George  W.  Geisendorff  died 
in  1882,  and  at  that  time  the  real  estate  was  wholly  unim- 
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proved  and  had  no  rental  value ;  that  since  1882  the  owners 
of  said  real  estate  have  improved  it,  at  great  expense,  and 
paid  the  taxes  thereon  in  the  sum  of  $1,000;  that  in  case 
any  rents  be  found  due,  the  value  of  the  improvements  so 
made  and  the  taxes  paid  should  be  set  off  against  the 
amount,  if  any,  found  due  to  appellant. 

Numerous  questions  are  discussed  by  appellant,  many 
of  which  need  not  be  specifically  mentioned  here,  but  are 
necessarily  determined  by  certain  propositions  of  law  which 
we  deem  applicable  to  the  facts  and  issues  of  the  case. 

Under  a  strict  application  of  the  rules,  we  might  refuse 
to  consider  questions  arising  on  the  pleadings,  but  in  view 
of  our  conclusions  on  other  questions  presented,  necessi- 
tating a  reversal  of  the  judgment,  we  deem  it  best  for  all 
the  parties  that  we  decide  the  questions  arising  upon  the 
pleadings. 

The  original  suit  was  for  partition  and  an  accounting 
for  rents  and  profits,  but  the  amended  complaint  seeks  only 
to  recover  rents  and  profits  collected  from  third  parties,  and 
alleges  that  appellant's  decedent  and  appellees  were  ten- 
ants in  common  of  certain  real  estate;  that  appellees  col- 
lected all  the  rents  and  appropriated  them  to  their  own 
use,  and  upon  demand  refused  to  pay  them,  or  any  part 
thereof,  to  appellant  or  to  said  decedent. 

The  possession  of  one  tenant  in  common  is  the  possession 

of  all,  and  the  tenant  in  possession  is  not  required  to  pay 

rent  unless  he  excludes  his  cotenant,  but  if  he  re- 

5.  ceives  rent  from  a  third  person  he  must  account  for 
it.     Ryason  v.  Dunten  (1905),  164  Ind.  85;    Davis 

V.  Huiton  (1891),  127  Ind.  481;  Schissel  v.  Dixon  (1891), 
129  Ind.  139,  152;  §290  Bums  1908,  §288  R.  S.  1881;  Car- 
ver  V.  Fennimore  (1888),  116  Ind.  236;  McCrum  v.  Mc- 
Crum  (1905),  36  Ind.  App.  636. 

By  the  statutes  of  this  State,  ordinary  actions  for 

6.  the  collection  of  rents  and  profits,  and  for  the  use,  and 
occupancy  of  real  estate  are  barred  by  the  six-year 
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Statute  of  limitati<ma  §§294,  1104  Bums  1908,  §§292, 1053 
R.  S.  1881;  Cowan  v.  Eenika  (1897),  19  In<L  App.  40. 

In  suits  for  partition  it  is  held  that  where  one  eotenant 

in  possession  presents  a  claim  for  improvements  and  for 

taxes  paid,  he  may  be  required  to  account  for  rents 

7.  received  from  the  real  estate,  and  that  in  such  ease 
the  six-year  statute  of  limitations  does  not  apply. 

Peden  v.  Cavins  (1893),  134  Ind.  494,  500,  39  Am.  St  276; 
Hyatt  V.  Cochran  (1882),  85  Ind.  231,  233;  17  Am.  and  Eng, 
Ency.  Law  (2d  ed.)  696;  Ballou  v.  Ballon  (1897),  94  Va. 
350,  26  S.  E.  840,  64  Am.  St.  733 ;  Van  Ormer  v.  Harley 
(1897),  102  Iowa  150,  71  N.  W.  241;  Fenion  v.  Milhr 
(1898),  116  Mich.  45,  74  N.  W.  384,  72  Am.  St.  502. 

But  this  is  an  independent  action  for  the  collection  of  rents 
and  profits,  and  the  six-year  statute  of  limitations  is  appli- 
cable. Cowan  V.  Henika,  supra;  Starke  v.  Kirchgraber 
(1908),  134  Mo.  App.  211,  113  S.  W.  1149.  In  the  case  of 
Peden  v.  Cavins  (1893),  134  Ind.  494,  500,  39  Am.  St.  276, 
it  was  held  that  an  independent  action  to  recover  rents  pre- 
sents a  different  question  from  a  suit  for  partition,  where, 
under  an  equitable  rule,  rents  are  taken  into  account  in  de- 
termining the  amount  a  tenant  in  possession  should  pay  for 
improvements.  The  court  did  not  err  in  overruling  the  de- 
murrer to  the  second  and  third  paragraphs  of  answer. 

The  fourth  paragraph  of  answer  sets  up  title  by  adverse 

possession  for  twenty  years.    Appellant  could  not  recover 

without  proving  that  the  parties  were  tenants  in 

8.  common.    Under  the  general  denial,  appellees  could 
prove  any  facts  that  tended  to  disprove  cotenancy. 

As  an  answer  to  the  complaint,  the  fourth  paragraph 
amounts  only  to  an  argumentative  denial,  and  the  overruling 
of  the  demurrer  thereto  is  not  available  error.  Todd  v. 
Badger  (1893),  134  Ind.  204;  State,  ex  rcL,  v.  Osbom 
(1896),  143  Ind.  671;  Kepler  v.  Jessup  (1894),  11  Ind 
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App.  241;  Ooode  v.  Elwood  Lodge,  etc.  (1903),  160  Ind. 
251. 

The  fifth  paragraph  of  answer  is  in  the  nature  of  an 
estoppel.     There  are  general  averments  of  knowledge  on 

the  part  of  appellant's  decedent  of  appellees'  posses- 
9.    sion,  collection  of  rents,  improvements  and  sales  of 

parts  of  the  real  estate  by  former  owners,  and  of  her 
silence  and  failure  to  demand  rent  or  possession,  or  to  ob- 
ject in  any  way  to  the  conduct  of  appellees  and  their 
grantors  in  regard  to  said  real  estate.  There  is  no  aver- 
ment showing  or  tending  to  show  that  her  conduct  or 
silence  induced  appellees  to  do  anything  they  would  not 
otherwise  have  done.  The  averments  do  not  show  that  she 
was  in  position  or  relation  to  the  parties  which  required 
her  to  speak.  There  must  be  both  an  occasion  and  a  duty 
to  speak  before  one  will  be  estopped  for  failure  so  to  do. 
The  party  setting  up  the  estoppel  must  show  himself  desti- 
tute of  knowledge  or  of  convenient  and  available  means 
of  acquiring  such  knowledge.  If  both  have  the  same  means 
of  ascertaining  the  truth,  there  can  be  no  estoppel.  Where 
one  is  ignorant  of  his  own  rights,  his  silence  will  not  work 
an  estoppel,  and  this  rule  has  been  applied  where  one  fails 
to  assert  title  to  real  estate.  Appellees  rely  upon  a  pre- 
scriptive title  as  to  one-third  of  the  property.  They  had 
equal  access  with  decedent  to  the  public  records.  They  do 
not  show  that  she  either  knew  her  rights,  or  in  any  way 
misled  them.  The  answer  does  not  meet  the  requirements 
of  an  estoppel  by  conduct,  and  the  demurrer  should  have 
been  sustained.  11  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
428-436;  Buck  v.  Milford  (1883),  90  Ind.  291,  293;  Roach 
V.  Clark  (1902),  28  Ind.  App.  250;  Kicfcr  v.  Klinsick 
(1896),  144  Ind.  46;  Cleveland,  etc,  R.  Co.  v.  Moline  Plow 
Co.  (1895),  13  Ind.  App.  225,  237;  Wolfe  v.  Town  of  Sul- 
livan (1893),  133  Ind.  331. 

The  sixth  paragraph,  or  counterclaim,  sets  up  a  claim 
for  permanent  improvements  and  for  taxes  paid.     This 
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raises  the  question,  Can  a  claim  for  permanent  im- 

10.   provements,  made  by  a  cotenant  in  possession,  with- 
out the  consent  of  the  cotenant  out  of  possession,  be 
set  off  against  a  claim  for  rents  received  from  third  persons 
from  the  common  estate? 

Freeman,  Cotenancy  §509,  states:  *'The  law  declines 
to  compel  one  cotenant  to  pay  for  improvements  mad«* 
without  his  authorization;  but  it  will  not,  if  it  can  avoid 
so  inequitable  a  result,  enable  a  cotenant  to  take  advantage 
of  the  improvements  for  which  he  has  contributed  nothing. 
AVhen  the  common  lands  come  to  be  divided,  an  opportu- 
nity is  afforded  to  give  the  cotenant  who  has  enhanced  the 
value  of  a  parcel  of  the  premises  the  fruits  of  his  expendi- 
tures and  industry,  by  allotting  to  him  the  parcel  so  en- 
hanced." 

In  the  case  of  Alleman  v.  Hawley  (1889),  117  Ind.  532, 
the  court  held  that  in  a  partition  suit  where  the  property 
was  not  divided,  upon  sale  the  equitable  principles  would 
be  applied  in  distributing  the  funds.  The  court  (page  538) 
said:  "The  appellant's  right  to  compensation  for  her  im- 
provements is  not  a  legal  right,  depending  upon  a  statute, 
but  it  is  a  right  resting  upon  equitable  principles,  and  one 
which  a  court  of  equity  will  enforce." 

It  is  fully  established  by  the  weight  of  authority  that 
the  claim  for  permanent  improvements,  made  by  a  cotenant 
in  possession  without  authorization  by  other  tenants  in 
common  out  of  possession,  can  be  enforced  only  when  the 
land  is  to  be  parted  or  sold  and  the  proceeds  distributed 
according  to  the  respective  interests  of  the  several  coten- 
ants.  Parish  v.  Camplin  (1894),  139  Ind.  1,  16;  Carver 
V.  Fennimore  (1888),  116  Ind.  236;  Harry  v.  Harry 
(1891),  127  Ind.  91,  94;  Elrod  v.  Keller  (1883),  89  Ind. 
382;  Dodge  v.  Davis  (1892),  85  Iowa  77,  52  N.  W.  2;  Bat- 
lou  V.  Ballon,  supra;  Freeman,  Cotenancy  §262 ;  Fenion  v. 
Miller,  supra;  Van  Ortner  v.  Harley,  supra. 
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This  being  an  independent  action  for  the  collection  of 

rents,  and  not  a  suit  for  partition  and  accounting  for  rents 

and   profits,    the   averments   as   to   permanent    im- 

11.  provements  contained  in  the  counterclaim  do  not 
aid  the  pleading,  and  this  leaves  to  be  considered 

only  the  averments  as  to  the  taxes  paid  by  the  tenants  in 
possession. 

In  this  state  of  the  issues,  the  reply  to  the  counter- 

12.  claim,  setting  up  the  six-year  statute  of  limitations, 
was  good,  and  the  demurrer  thereto  should  have  been 

overruled. 

Had  appellant  set  up  in  his  reply  facts  entitling  him  to 

an  accounting  of  all  the  rents  and  profits  as  against  the 

counterclaim    for    taxes    and    permanent    improve- 

13.  ments,  the  whole  suit  might  have  been  drawn  into 
equity,  and  presented  a  case  quite  different  from  the 

one  made  by  the  pleading  before  us.  Peden  v.  Gavins, 
supra;  Fenton  v.  Miller,  supra;  Van  Ormer  v.  Barley, 
supra;  Leake  v.  Hayes  (1895),  13  Wash.  213,  43  Pac.  48, 
52  Am.  St.  34. 

The  overruling  of  the  motion  for  a  new  trial  brings  be- 
fore us  the  alleged  error  of  the  court  in  excluding  certain 
testimony  offered  on  behalf  of  appellant. 

Preliminary  to  the  decision  of  these  questions,  it  may 
be  stated  that  an  agreement  of  the  parties  shows  that  the 
husband  of  appellant's  decedent  conveyed  his  property  to 
an  assignee  in  bankruptcy  in  1872,  and  thereafter  died  in 
1882;  that  John  W.  Teal,  in  1885,  was,  by  mesne  convey- 
ances from  said  assignee,  the  owner  and  in  possession  of 
part  of  the  real  estate  described  in  the  complaint,  and 
claimed  by  appellees  by  mesne  conveyances  from  said 
Teal. 

Prior  to  the  taking  effect  in  1875  of  §3052  Bums  1908, 
§2508  R.  S.  1881,  the  whole  title  to  a  debtor's  real 

14.  estate,  sold  at  judicial  sale,  vested  in  the  purchaser, 
subject    only    to    the    inchoate    right    of    the    wife 
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to  one-third  thereof,  which  in  the  event  she  surviveil 
her  husband  vested  in  her  and  devested  the  title  of 
the  purchaser  to  that  extent.  Taylor  v.  Stockwell  (1879), 
66  Ind.  505;  Elliott  v.  Cale  (1888),  113  Ind.  383.  Such  in- 
terest  of  the  wife  was  not  assignsible  or  transferable  to  a 
stranger.  Her  right  could  not  be  conveyed  to  a  person  who 
did  not  hold  the  title  other  than  her  interest.  Snoddy  v. 
Leavitt  (1886),  105  Ind.  357,  361;  Bupe  v.  Hadl^y  (1888), 
113  Ind.  416,  421;  McCormick  v.  Hunter  (1875),  50  InA 
186,  189;  Huff  man  v.  Copeland  (1894),  139  Ind.  221. 

Anna  Smurr,  a  daughter  of  appellant's  decedent,  was 

questioned  about  a  conversation  between  her  mottier,  said 

Lydia  T.  Geisendorff,  and  said  Teal  in  1885,  coneern- 

15.  ing  his  title  and  right  of  possession  of  said  land.    She 
was  asked  to  state  what  that  conversation  was.  To  this 

an  objection  was  interposed  that  the  testimony  was  incompe- 
tent.   Tlie  objection  was  not  sufficient  to  raise  any  question, 
but,  waiving  this  point,  we  hold  that  the  exclusion  of  the 
testimony  was  harmful  error.     A  similar  question 

16.  arose  with  other  witnesses  and  the  ruling  was  the 
same,  and  the  error,  if  any,  necessarily  the  same  in 

each  case.  The  witness  was  called  by  the  administrator  and 
no  objection  made,  nor  do  we  think  any  could  have  been  suc- 
cessfully made,  as  to  her  competency  as  a  witness. 

It  has  frequently  been  held  that  declarations  of  a 
party  in  possession  of  real  estate,  showing  the  character  of 
his  possession  and  the  title  asserted  by  him,  are  competent 
evidence  against  those  claiming  under  him,  with  the  excep- 
tion that  such  declarations  cannot  be  admitted  either  to 
sustain  or  defeat  the  record  title.  Smith  v.  McClain 
(1896),  146  Ind.  77;  Steeple  v.  Douming  (1878),  60  Ind. 
478,  503;  12  Ency.  Ev.  569;  White  v.  Dinkifis  (1856),  19 
Ga.  285;  Quick  v.  Cotman  (1904),  124  Iowa  102,  99  N.  W. 
301;  9  Am.  and  Eng.  Ency.  Law  (2d  ed.)  39;  1  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  797,  798;  Liggett  v.  Morgm 
(1888),  98  Mo.  39,  11  S.  W,  241. 
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Appellees  relied  upon  a  prescriptive  title  as  to  the  one- 
third  part  of  the  real  estate  claimed  by  appellant's  decedent. 
Where  one  tenant  in  common  obtains  title  by  deed  pur- 
porting to  convey  the  whole  estate,  and  takes  and  holds 
possession  of  the  entire  estate,  such  possession  is  held 

17.  to  be  adverse,  and  the  statute  of  limitations  will  be- 
gin to  run  against  the  cotenant  out  of  possession, 

unless  there  is  evidence  proving  that  such  possession  was 
not  intended  to  be  adverse  and  exclusive.  Price  v.  Ilall 
(1895),  140  Ind.  314,  49  Am.  St.  196;  King  v.  Carmichael 
(1893),  136  Ind.  20,  24;  Foulke  v.  Bond  (1879),  41  N.  J. 
L.  527;  English  v.  Powell  (1889),  119  Ind.  93-95;  Silver 
Creek  Cement  Corp.  v.  Union  Lime,  etc,  Co,  (1894),  138 
Ind.  297;  1  Am.  and  Eng.  Ency.  Law  (2d  ed.)  789,  795, 
796,  801-804. 
"Whether  such  possession  is  adverse  or  otherwise,  depends 
upon  the  intention  with  which  it  is  taken  and  held. 

18.  Maple  v,  Stevenson  (1890),  122  Ind.  368;  Price  v. 
Hall,  supra;  1  Am.  and  Eng.  Ency.  Law   (2d  ed.) 

789-804;  McCray  v.  Humes  (1888),  116  Ind.  103,  109. 
The  question  of  ouster  is  one  of  fact,  and  evidence  to 
sustain  an  ouster  of  one  cotenant  by  another  must  be 

19.  stronger  than  that  to  sustain  ordinary  adverse  pos- 
session.   Price  V.  Hall,  supra;  1  Am.  and  Eng.  Ency. 

Law  (2d  ed.)  806;  King  v.  Carmichael,  supra. 

Where  adverse  possession  is   relied  upon   in   order  to 

operate  as  an  ouster,  a  tenant  out  of  possession  must  have 

actual  notice  of  the  adverse  holding,  or  the  hostile 

20.  character  of  the  possession  must  be  so  manifest,  open 
and  notorious  that  notice  on  his  part  will  be  pre- 
sumed.   Blake  v.  Minkner  (1894),  136  Ind.  418;  1  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  805,  806  and  authorities  cited  in 
note  1. 

The  testimony  offered  could  not  tend  to  sustain  or  defeat 
the  record  title,  but  was  important  on  the  question  of  con- 
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tinuous  and  uninterrupted  possession  under  the  claim  of 
title  asserted  by  appellees. 

There  was  some  proof  offered  by  the  deposition  of  Isaac 

E.  Knisely,  who  had  acted  as  assignee  in  bankruptcy  of 

the   husband   of   appellant's   decedent,    tending  to 

21.  show  that  after  the  assignee's  sale  he  procured  a 
deed  from  the  Geisendorffs  to  some  one,  not  defi- 
nitely stated  nor  known,  but  asserted  not  to  have  been  to 
him  as  assignee  for  the  real  estate  in  question,  which  deed 
was  lost,  not  of  record,  and  not  shown  to  have  been  deliv- 
ered to  tlie  grantee  named  in  the  instrument.  Objections 
were  made  both  to  the  competency  of  the  witness  and  to 
the  testimony. 

The  witness  claimed  to  have  negotiated  for  and  procured 
the  deed  for  some  person  or  persons,  but  was  uncertain  as 
to  the  identity  of  such  persons.  He  was  the  active  and  effi- 
cient agent  for  the  persons  obtaining  the  deed,  and  his  du- 
ties as  assignee  in  bankruptcy  were  in  no  way  involved.  He 
was  called  by  appellees  to  testify  against  the  legal  repre- 
sentative of  the  decedent  about  matters  occurring  in  her 
lifetime.  Our  statute  (§523  Bums  1908,  §500  R.  S.  1881) 
provides  as  follows:  **No  person  who  shall  have  acted  as 
an  agent  in  the  making  or  continuing  of  a  contract  with 
any  person  who  may  have  died,  shall  be  a  competent  wit- 
ness, in  any  suit  upon  or  involving  such  contract,  as  to 
matters  occurring  prior  to  the  death  of  such  decedent,  on 
behalf  of  the  principal  to  such  contract,  against  the  legal 
representatives  or  heirs  of  the  decedent,  unless  he  shall  be 
called  by  such  heirs  or  legal  representatives." 

Appellees  were  the  remote  grantees  and  privies  of  the 
persons  for  whom  the  alleged  deed  was  procured,  else  it 
could  have  no  probative  value  whatever.  The  objection  to 
the  competency  of  the  witness  should  have  been  sustained. 
Millihan  v.  Patterson  (1883),  91  Ind.  515;  Jonas  v.  Hirsh- 
herg  (1907),  40  Ind.  App.  88;  Insurance  Co.  of  North 
America  v.  Brim  (1887),  111  Ind.  281. 
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Our  conclusion  as  to  the  competency  of  the  witness  makes 
it  unnecessary  for  us  to  consider  the  objections  urged  to 
numerous  parts  of  his  testimony. 

Other  errors  discussed  are  not  likely  to  arise  upon  an- 
other trial.  What  we  have  already  said  on  the  questions 
decided  is  sufficient  to  determine  the  law  of  the  case. 

The  judgment  is  reversed,  with  directions  to  the  lower 
court  to  sustain  the  motion  for  a  new  trial,  to  permit  the 
parties  to  amend  their  pleadings  if  they  desire  so  to  do, 
and  for  further  proceedings  in  accordance  with  this 
opinion. 


Connecticut  Mutual  Life  Insurance  Company 

V.  King. 

[No.  7,153.     Filed  February  10,  1911.     Rehearing  denied  May  10, 

1911.] 

1.  Insurance. — IJfe, — Recovery. — Evidence. — No  recovery  can  be 
secured  by  the  beneficiary  of  a  life  insurance  policy  except  upon 
allegation  and  proof  of  the  death  of  the  assured,    p.  590. 

2.  Insurance. — Life. — Complaint. — Allegations  of  Death  of  As- 
nurcd. — Conclu^ons, — ^A  complaint  by  the  beneficiary  of  a  life 
policy  alleging  "that  in  the  month  of  February,  1807,  by  virtue 
of  the  premises  and  In  presumption  of  law,  the  said  Presley  T. 
Buckner  died,"  does  not  sufficiently  show  that  he  is  dead.    p.  51K). 

3.  Executors  and  Administrators. — Absentees. — Presumptions. — 
Statutes.— The  purpose  of  §2747  Burns  1908,  §2232  R.  S.  1881, 
providing  for  the  appointment  of  an  administrator  in  case  a 
resident  has  left  the  state  and  has  not  been  heard  from  for  five 
years,  was  to  abrogate  the  common-law  rule  of  presumption  of 
death  after  seven  years,  and  (ix  the  presumptive  period  at  five 
years,  for  the  purpose  of  administering  upon  his  estate,  but  it 
did  not  affect  the  common-law  rule  in  any  other  respect    p.  591. 

4.  Executors  and  Administrators. — Absentees. — Presumptions  of 
Death.— Insurance.— Action  2748  Burns  1908,  Acts  1883  p.  209. 
providing  that  the  presumption  of  death  in  case  of  absentees 
shall  be  that  such  absentees  died  at  the  time  of  their  disappear- 
ance, and,  providing  that  "a  party  holdltig  or  entitled  to  the  pro- 
ceeds of  any  polic>'  of  insurance  upon  the  life  of  such  absentee," 
shall  not  be  required  "to  make  other  proof  of  death  than  the  fact 
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of  the  disappearance  of  the  insured  for  five  years  continiioaBljr 
applie8  only  to  insurance  |K>licie8  which  are  due  to  the  estates  of 
such  abseutees,  such  act  of  1883  l)eing  supplemental  to  an  act 
dealing  only  with  the  estates  of  absentees,    pp.  592, 598, 5d4. 

5.  Statutks. — Altering  Common  Laic. — Construction. — Statutes  In 
derogation  of  the  common  law  are  strictly  construed,    p.  593. 

0.  STATUTfr:s. — Supplcffietitary, — Titles, — Purview,  — Constitutional 
Late. — ^Tlie  purview  of  a  supplementary  act,  to  be  valid,  must  be 
covered  by  the  title  of  the  original  act;  and  parts  thereof  not 
so  covered  are  invalid,    p.  594. 

7.  EviDKNCE. — Prcaumptions. — Absence. — Except  in  cases  involvliig 
the  estates  of  absentees,  the  unexplained  absence  from  home  of 
a  i)erR()n  for  less  than  seven  years  does  not  raise  a  presumption 
of  deatli.    p.  594. 

8.  iNsiRANCK. — Bi*niflciarics. — Ahsentees,  —  Complaint.  —  A  com- 
plaint by  the  beneficiary  of  a  life  policy  on  an  absentee,  alleging 
that  the  assurcni  left  home  in  February,  1867,  and  was  never 
heard  from  afterwards,  that  a  life  policy  in  favor  of  plaintiff 
was  in  full  force  and  fully  paid  until  November,  1867,  that  the 
plaintiff  Icnew  nothing  of  such  policy  until  1904,  that  she  made 
proof  of  death  and  that  defendant  denied  any  liability  on  the 
policy,  is  fatally  bad,  since  it  fails  to  show  that  the  iwlicy  was 
paid  up  for  the  seven  years  of  the  presumptive  life  of  assured 
after  disappearance,  and  since  the  policy  provided  for  a  continu- 
ance thereof  under  certain  conditions,  in  case  of  an  election,  but 
no  election  was  alleged,    p.  595. 

From  Monroe  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  Elizabeth  V.  King  against  the  Connecticut 
iVIutual  Life  Insurance  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Rcmy  &  Berryhill  and  Miers  &  Corr,  for  appellant. 
Joseph  E.  Henley  and  Duncan  &  Batman,  for  appellee. 

Adams,  J. — Appellee  recovered  judgment  against  appel- 
lant on  a  policy  of  insurance  issued  on  the  life  of  her  then 
husband,  Presley  T.  Buckner,  on  November  23,  1865,  in 
which  she  was  made  beneficiary. 

The  complaint  is  in  one  paragraph,  and,  after  formal 
allegations  setting  forth  the  nature  and  organization  of 
defendant,  and  the  execution  of  the  policy  sued  on,  alleges 
that  on  November  23,  1865,  plaintiff  was  the  wife  of  said 
Buckner,  and  so  continued  as  his  wife  until  said  Buckner 
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absented  himself  from  the  city  of  Bloomington,  Monroe 
comity,  Indiana,  in  February,  1867;  that  this  plaintiff, 
many  years  after  said  Buckner  absented  himself,  inter- 
married with  one  King,  and  that  she  is  now  the  widow  of 
said  King;  **that  during  February,  1867,  said  Presley  T. 
Buckner  departed  from  the  city  of  Bloomington,  Monroe 
county,  Indiana,  where  he  had  hitherto  resided  with  his 
family,  and  which  had  been  his  home  for  ten  years  prior 
thereto,  and  went  to  New  Orleans,  Louisiana,  upon  private 
business,  and  from  thence  hitherto  has  never  been  seen  or 
heard  of;  that  at  the  time  he  absented  himself,  as  afore- 
said, his  usual  place  of  residence  was  in  the  city  of  Bloom- 
ington, Monroe  county,  Indiana;  that  at  the  time  he  ab- 
sented himself  from  his  usual  place,  as  aforesaid,  the  policy 
of  insurance  was  in  full  force  and  effect,  and  the  premium 
thereon  had  been  paid  to  defendant  up  to  November  23, 
1867 ;  that  the  last  time  said  Buckner  was  seen  was  in  Feb- 
ruary, 1867,  in  the  city  of  New  Orleans,  Louisiana,  and  no 
person  has  seen  or  heard  of  him  from  that  time  to  the  pres-  , 
ent  day.  Plaintiff  further  alleges  that  in  February,  1867, 
by  virtue  of  the  premises  and  in  presumption  of  law,  said 
Presley  T.  Buckner  died,  which  fact  defendant  well  knew." 
It  is  further  averred  that  plaintiff  had  no  knowledge  of 
the  existence  of  said  policy  of  insurance  until  September, 
1904;  that  she  then  caused  defendant  to  be  notified  of  the 
disappearance  of  said  Buckner,  and  furnished  said  com- 
pany with  proof,  in  presumption  of  law,  of  the  death  of 
said  Buckner;  that  defendant,  prior  to  the  commencement 
of  this  action,  denied  any  liability  upon  said  policy  of  in- 
surance, and  has  refused  to  pay  plaintiff  the  amount  of  said 
policy,  on  the  ground  that  no  liability  existed  against  it 
thereon;  that  insured  and  plaintiff  duly  performed  all 
the  conditions  of  said  policy  of  insurance  on  their  part 
to  be  performed,  and  that  no  part  of  said  policy  has  been 
paid.  A  copy  of  the  policy  is  made  a  part  of  the  complaint. 
Appellant  answered   by  general   denial   and  ten  para- 
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graphs  of  special  answer.  A  demurrer  was  overruled  as 
to  the  second,  fifth,  sixth  and  eleventh  paragraphs  and 
sustained  as  to  the  third,  fourth,  seventh,  eighth,  ninth  and 
tenth  paragraphs,  and  appellee  replied  by  general  denial 
and  three  paragraphs  of  special  reply.  The  second  para- 
graph of  reply  was  directed  to  the  second  and  eleventh 
paragraphs,  and  the  third  to  the  sixth  paragraph  of 
answer. 

Upon  the  issues  thus  formed  the  cause  was  tried  by  the 
court,  and  by  request  a  special  finding  of  facts  was  made 
and  conclusions  of  law  stated  thereon.  Appellant's  mo- 
tions for  a  venire  de  novo  and  for  a  new  trial  were  over- 
ruled, and  judgment  rendered  for  appellee. 

The  first  error  assigned  and  relied  upon  for  reversal  is 
the  overruling  of  appellant's  demurrer  to  the  complaint. 
Numerous  other  errors  are  assigned,  but  under  the  con- 
clusion reached,  the  consideration  of  such  errors  would 
serve  no  purpose. 

The  controlling  question  relates  to  the  law  which  governs 
the  presumption  of  death  in  a  case  of  this  kind. 

The  suit  being  upon  a  contract  of  insurance  on  the  life 

of  Presley  T.  Buckner,  there  can  be  no  recovery,  unless  it 

is  charged  in  the  complaint  and  shown  by  the  proof 

1.  that  Buckner  is  dead.    Nowhere  in  the  complaint  is 
there  a  direct  allegation  of  death.    After  setting  out 

the  fact  of  the  disappearance  of  Buckner,  and  the  further 
fact  that  he  had  not  been  seen  or  heard  of  since 

2.  February,  1867,  it  is  then  averred  **that  in  Febru- 
ary, 1867,  by  virtue  of  the  premises  and  in  presump- 
tion of  law,  said  Presley  T.  Buckner  died." 

The  averment  of  presumptive  death  is  insufficient;  facts 
and  not  presumptions,  conclusions  or  the  evidence  of  facts, 
must  be  pleaded.  12  Ency.  PL  and  Pr.  1022;  Jackson 
School  Tp.  V.  Farlow  (1881),  75  Ind.  118;  Indiana,  etc.,  R. 
Co.  V.  Adamson  (1888),  114  Ind.  282. 

Appellant  makes  further  objection  to  the  complaint  that 
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the  statute  under  which  a  recovery  is  sought  does  not  apply 
to  the  case  here  presented.  The  statute  in  question  (§2748 
Bums  1908,  Acts  1883  p.  209)  reads  thus:  *'The  pre- 
sumption of  death,  recited  in  the  first  section  of  the  said 
act  above  entitled  as  amended,  in  the  case  of  any  person 
who,  since  the  passage  of  said  act  and  the  amendment  above 
recited,  has  absented  himself  from  his  usual  place  of  resi- 
dence and  gone  to  parts  unknown,  or  who  has  not  been 
heard  of  for  the  period  of  five  years,  shall  relate  back  to 
the  time  of  the  first  disappearance  of  such  absentee;  and  it 
shall  be  presumed  and  taken  by  all  courts  that  such  ab- 
sentee was  dead  on  the  first  day  of  his  disappearance: 
Provided,  however,  that  this  section  shall  not  apply  to  any 
suit  now  pending ;  neither  shall  a  party  holding  or  entitled 
to  the  proceeds  of  any  policy  of  insurance  upon  the  life  of 
such  absentee,  where  the  five  years  have  expired  prior  to 
the  passage  and  taking  effect  of  this  act,  and  whose  duty 
it  is  to  make  proof  of  the  death  of  such  absentee  be  re- 
quired, when  such  proof  is  not  prohibited  by  the  contract 
with  the  insurer,  to  make  other  proof  of  death  than  the 
fact  of  the  disappearance  of  the  insured  for  five  years 
continuously." 

The  act  referred  to  in  §2748,  supra,  is  the  first  section 
of  the  act  approved  March  5,  1859,  as  amended  by  the 

act  of  March  9,  1861,  being  §2747  Bums  1908,  §2232 
3.     R.  S.  1881,  and  is  as  follows:   "When  any  resident 

of  this  State  shall  have  absented  himself  from  his 
usual  place  of  residence,  and  gone  to  parts  unknown,  for 
the  space  of  five  years,  leaving  property,  real  or  personal, 
without  having  made  any  sufficient  provision  for  the  man- 
agement of  the  same,  and  when,  in  such  case,  at  any  time, 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  court 
having  probate  jurisdiction  in  the  county  where  such  per- 
son, last  resided  or  where  such  property  is  situated,  by  com- 
plaint and  proof, — after  thirty  days'  notice  to  such  person 
by  publication  in  a  newspaper  of  general  circulation,  pub- 
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Ushed  at  the  capital  of  the  State,  and  alao  in  a  paper  pub- 
lished in  Buch  county,  if  there  be  any,  that  such  property 
is  suffering  waste  for  want  of  proper  care,  or  that  the 
family  of  such  person  are  in  need  of  the  use  and  proceeds 
of  surh  property  for  their  support  or  education,  or  that 
the  sale  of  any  such  property  or  part  thereof  shall  be  neces- 
sary for  the  payment  of  his  debts,  it  shall  be  presumed  and 
taken  by  such  court  that  such  person  is  dead,  and  the  court 
bl)all  have  jurisdiction  over  the  estate  of  such  person  in  the 
same  manner  and  to  the  same  extent  as  if  dead,  and  shall 
appoint  an  administrator  of  his  estate,  who  shall  have  aU 
the  powers  and  rights  over  such  estate,  and  be  Subject  to 
all  the  liabilities  and  duties  in  relation  thereto  that  apper- 
tain to  administrators  of  decedents'  estates." 

The  evident  purpose  of  the  amended  act  of  1861  was  to 
abrogate  the  common-law  rule  of  presumption  of  death 
after  seven  years,  and  to  enable  parties  in  interest  to  ad- 
minister upon  the  estate  of  a  person  who  has  been  absent 
from  his  usual  place  of  residence,  and  gone  to  parts  un- 
known, for  five  years.  This  act  did  not  abrogate  the  com- 
mon-law presumption,  except  in  the  matter  of  estates  of 
absentees,  and  then  only  by  complying  with  the  terms  and 
provisions  of  the  statute. 

The  act  of  ilarch  10,  1883  (§2748,  supra),  as  shown  by 

its  title,  was  supplemental  to  the  amended  act  of  1861 

(§2747,  supra).    The  title  to  the  supplemental  act 

4.  reads:  ''An  act  supplemental  to  an  act  entitled 
'An  act  to  provide  for  the  management  and  disposal 
of  the  estates  of  persons  who  have  absented  themselves  from 
their  usual  places  of  residence  and  gone  to  parts  unknown, ' 
approved  March  5,  1859,  and  as  amended  by  an  act  en- 
titled 'An  act  to  amend  the  first  section  of  an  act  to  pro- 
vide for  the  management  and  disposal  of  the  estates  of 
persons  who  have  absented  themselves  from  their  usual 
places  of  residence  and  gone  to  parts  unknown,'  approved 
March  5,  1859,  approved  March  9,  1861  (and  being  §§2232, 


NOVEMBER  TERM,  1910.  593 


Connecticut  Mut.  Life  Ins.  Co.  v.  King — 47  Ind.  App.  587. 


2233,  2234,  2235,  2236  R.  S.  1881),  so  as  to  fix  the  time 
when  the  presuinption  of  death  takes  effect,  and  how  proof 
of  death  upon  policies  of  insurance  on  the  lives  of  such 
absentees  may  be  made." 

It  will  be  noted  that  the  additional  matter  included  in 
the  supplemental  act  provides  that  where  any  person  has 
absented  himself  and  has  not  been  heard  of  for  five  years, 
the  presumption  of  death  relates  back  to  the  time  of  first 
disappearance,  and  it  will  be  presumed  that  such  absentee 
was  dead  on  the  first  day  of  his  disappearance,  and  shall  be 
so  taken  by  all  courts.  By  proviso,  actions  pending  were 
excepted,  and  that  a  party  holding  or  entitled  to  the  pro- 
ceeds of  a  policy  of  insurance  upon  the  life  of  such  ab- 
sentee, and  whose  duty  it  is  to  make  proof  of  death  of  such 
absentee,  shall  not  be  required  to  make  other  proof  of 
death  than  the  fact  of  the  disappearance  of  insured  for 
five  years  continuously.  **Such  absentee,"  designated  in 
the  proviso,  is  clearly  the  absentee  whose  estate  is  being 
administered,  or  sought  to  be  administered,  and  the  pro- 
viso is  intended  to  cover  and  include  policies  of  insurance, 
the  proceeds  of  which  would  constitute  a  part  of  the  estate. 
There  is  no  reason  for  assuming  that  the  purpose  of  the 
proviso  was  to  change  the  common-law  presumption  of 
death,  except  in  estate  matters.  The  statute,  being  in  dero- 
gation of  the  common  law,  must  be  strictly  con- 
5.  strued,  and  we  are  not  permitted  to  read  into  the 
act  in  question  anything  that  its  words  do  not  fairly 
import. 

The  title  to  the  amended  act  of  1861,  supra,  relates  to 

the  management  or  disposal  of  the  estates  of  persons  who 

have   gone  to  parts   unknown.     The   act   of   1883, 

4.    supra,  is  supplemental  to  said  amended  act.     It  id 

said  in  the  case  of  McCleary  v.  Babcock  (1907),  169 

Ind.  228,  238:     '*We  have  seen  that  new  matter,  which, 

if  it  had  been  embodied  in  the  original  act,  would  have 

Vol,  47—38 
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been  embraced  within  the  subject  expressed  in  the  title, 
may  be  subsequently  incorporated  into  such  original  act  by 
a  supplemental  or  amendatory  act;  and  this  may  be  done 
without  title,  beyond  a  statement  clearly  identifying  the 
original  act  to  which  the  new  proposition  is  to  become  sup- 
plemental, since  the  validity  of  the  new  matter  must  be 
determined  by  the  title  of  the  original  act.'* 

If,  therefore,  the  new  matter  included  in  the  proviso 

to  the  supplemental  act  did  not  and  was  not  intended  to 

limit  it  to  the  settlement  of  estates  of  absentees,  then 

6.  such  new  matter  would  be  invalid.    Such  a  construc- 
tion, under  the  rules,  is  not  permissible,  as  it  is  the 

duty  of  the  court  in  construing  a  statute  to  give  force  and 
effect  to  all  the  provisions  whenever  it  can  be  done.  State 
V.  W filer  (1908),  171  Ind.  53;  State,  ex  rel,  v.  Board,  etc. 
(1908),  170  Ind.  595. 

The  conclusion  therefore  follows  that  the  statute  in  ques- 
tion has  a  limited  application,  and  cannot  include  the  case 
made  by  the  complaint  of  appellee.    The  limitations 

4.  of  the  act  are  recognized  in  the  case  of  Fleetwood  v. 
Brown  (1887),  109  Ind.  567,  where  it  is  said: 
''Jesse  Fleetwood  had  been  absent  and  unheard  of  for  such 
a  length  of  time  that  for  some  purposes  he  was  presumed  to 
be  dead,"  citing  the  supplemental  act  of  March  10,  1883. 
It  also  follows  that  in  a  case  not  connected  with  the  set- 
tlements of  estates  of  absentees,  the  common-law  rule  as  to 
the  presumption  of  death  still  obtains. 

Presumptions  of  death  as  well  as  presumptions  of  life 
are  indulged  in  the  absence  of  other  proof.  The  presump- 
tion of  life  is  strong,  and  continues  until  it  is  over- 

7.  come  by  the  presumption  of  death,  which  arises  after 
seven  years  of  unexplained  absence;  but  there  is  no 

presumption  as  to  the  time  of  death  within  the  seven  years. 
In  the  absence  of  proof,  the  absentee  is  presumed  to  be  liv- 
ing for  seven  years  from  the  time  of  his  disappearance. 
Lawson,  Presumptive  Ev.  (2d  ed.)  255;  Schauh  v.  Griffin 
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(1895),  84  Md.  557,  36  Atl.  443;  In  re  Mutual  Benefit  Co. 
(1869),  174  Pa.  St.  1,  34  Atl.  283,  52  Am.  St.  814;  2  Best^ 
Evidence  (1st  Am.  ed.)  §409. 

This  case  has  no  relation  to  the  settlement  of  the  estate 

of  Buckner.     The  contract  of  insurance  was,  in  the  first 

instance,  a  contract  between  appellant   as  insurer 

8.  and  appellee  as  beneficiary.  The  estate  of  Buckner 
could  have  no  possible  interest  in  it.  The  complaint 
shows  that  the  premiums  were  paid  up  to  November  23, 
1867.  Under  the  law  applicable  to  this  case  Buckner  was 
presumed  to  be  living  for  more  than  six  years  after  Novem- 
ber, 1867,  as  the  complaint  charged  that  he  was  never  heard 
of  after  February,  1867.  By  the  terms  of  the  policy,  upon 
failure  to  pay  the  annual  premiums  the  contract  became 
void,  except  that  the  assured  might  at  the  end  of  two  years 
elect  to  discontinue  paying,  and,  in  such  event,  her  con- 
tract would  be  a  continuing  non-forfeiting  policy  to  the 
extend  of  one-tenth  of  the  amount  of  the  policy  for  each 
yearly  payment  made.  There  was  no  averment  of  such 
election,  and,  it  otherwise  appearing  from  the  complaint 
that  the  contract  was  forfeited  for  nonpayment,  no  cause 
of  action  was  stated. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


King  et  al.  v.  The  State  op  Indiana,  ex  rel. 
Halbert  Township  op  Martin  County. 

[No.  7,190.     Filed  February  17,  1911.     Rehearing  denied  May  10, 

1911.] 

1.  Appeal. — Rules. — ^A  substantial  compliance  with  the  Appellate 
Court  rules  is  essential  In  the  presentation  of  a  case  on  appeal, 
p.  59a 

2.  Appeal. —  Briefs. —  Waiver, —  Wliere  appellants  in  their  brief, 
under  the  head  of  "Issues"  states  that  a  demurrer  was  filed  to 
ttie  complaint  and  overruled,  and  an  exception  taken,  under  the 
head  of  "Points/*  that  the  coii4>laint  is  questioned  by  the  assign- 
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ment  of  errors,  and  by  demurrer  in  tlie  court  below,  a  numlier 
of  instructions  also  being  set  oat  as  given  or  refused^  with  tiie 
statement  that  the  giving  or  the  refusal  of  each  thereof  was  error, 
and  under  the  head  of  "How  the  Issues  Were  Determined,"  that 
appellants  filed  a  motion  for  a  new  trial  which  was  overruled, 
and  they  excepted,  no  question  is  presented,    p.  596. 

From  Martin  Circuit  Ciourt;  CUnton  K/Tharp,  Special 
Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Hal- 
bert  Township  of  Martin  County,  Indiana,  against  Carl  C. 
King  and  others.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed, 

A.  J,  Padgett,  Alvin  Padgett  and  Hiram  McCormick, 

for  appellants. 
Frank  E.  Gilkison  and  Fabius  Gwin,  for  appellee. 

Adams,  J. — This  action  was  brought  by  the  State,  on  the 
relation  of  Halbert  township  of  Martin  county,  against 
Carl  C.  King  and  others  for  an  alleged  breach  of  a  gravel 
road  contractor's  bond. 

Rule  twenty-two  of  the  Supreme  Court  and  this  court 

is  as  follows:     ''The  brief  of  appellant  shall  contain  a 

short  and  clear  statement  disclosing:     First.  The 

1.  nature  of  the  action.    Second.  What  the  issues  were. 
Third.  How  the  issues  were  decided,  and  what  the 

judgment  or  decree  was.  Fourth.  The  errors  relied  upon 
for  reversal.  Fifth.  A  concise  statement  of  so  much  of  the 
record  as  fully  presents  every  error  and  exception  relied 
on."  It  has  so  often  been  held  that  a  substantial  compli- 
ance with  said  rule  is  necessary,  and  the  principle  is  now 
so  well  established,  that  a  citation  of  authorities  would 
add  nothing  to  this  opinion. 

Appellants'  brief,  under  the  head  of  "Issues,"  shows 

that  appellants  demurred  to  the  amended  complaint  for 

want  of  sufficient  facts  to  constitute  a  cause  of  action, 

2.  and  that  the  court  overruled  the  demurrer,  to  which 
ruling  appellants  excepted.     It  is  shown  under  the 
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head  of  ** Points,"  that  **the  complaint  is  questioned  by  as- 
signment of  error,  and  was  also  questioned  in  the  court 
below  by  demurrer."  Under  the  head  of  **IIow  the  Issues 
Were  Determined,"  the  brief  shows  that  ** appellants  filed 
a  written  motion  for  a  new  trial,  which  was  overruled,  and 
they  excepted."  No  other  reference  is  made  in  the  brief 
to  the  motion  for  a  new  trial.  A  number  of  instructions 
given  and  refused  are  set  out  under  '* Points,"  with  the 
statement  that  giving,  or  refusing  to  give,  each  was  error. 

We  do  not  consider  this  a  compliance  with  the  most 
reasonable  interpretation  of  the  rules  of  this  court  in  the 
matter  of  preparing  appellants'  brief.  In  order  to  facili- 
tate the  work  of  the  court  and  to  secure  the  prompt  and 
orderly  dispatch  of  business,  it  is  necessary  uniformly  to 
enforce  the  rules.  No  rule  is  more  important  than  the  one 
which  requires  an  appellant  to  set  out  in  his  brief  the 
errors  upon  which  he  relies  for  reversal.  This  is  the  first 
matter  upon  which  the  court  on  appeal  wishes  to  be  ad- 
vised, and  an  appellant's  brief  is  the  court's  only  source 
of  information.  It  would  be  impossible  from  appellants' 
brief  in  this  case  to  determine  what  errors  are  assigned, 
and  it  would  be  impossible,  from  an  examination  of  both 
the  brief  and  the  record,  to  determine  what  errors  are  re- 
lied upon  for  reversal. 

As  we  have  seen,  the  fourth  subdivision  of  rule  twenty- 
two  requires  that  the  errors  relied  upon  for  reversal  shall 
be  set  out  in  appellant's  brief.  In  this  case  no  question*of 
a  good-faith  effort  to  comply  with  the  rule  arises.  There 
was  no  effort. 

Judgment  affirmed 
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Fry  et  al.  v.  C!oovert. 

[Xo.  C,077.    Filed  May  11,  1911.] 

1.  Officers. — County  Treasurers, — Custody  of  Money, — lAabiHtv. 
— ^A  county  treasurer  is  charged  with  the  legal  custody  of  the 
official  money  in  his  hands,  and  is  liable  as  an  insurer  and  not 
as  a  bailee  or  trustee,    p.  599. 

2.  OrncERS. — Treasurers. — Funds. — Action  for. — Parties, — In  an 
action  to  recover  money  In  the  custody  of  a  county  treasurer 
and  deiK>sited  in  a  bank  by  him,  he  Is  the  proper  plaintiff,    p.  600. 

From  White  Circuit  Court;  James  P,  Wason,  Judge. 

Action  by  Frank  M.  Coovert  against  Jesse  J.  Fry  and 
another.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed, 

Stansbnry  &  Billings  and  Reynolds  &  Sills,  for  appel- 
lants. 

William  Darroch  and  Emory  B,  Sellers,  for  appellee. 

Mters,  C.  J. — Appellee  brought  this  action  against  ap- 
pellants in  the  Newton  Circuit  Court,  from  whence  the 
venue  was  changed  to  the  White  Circuit  Court,  where  the 
cause  was  tried,  a  special  finding  of  facts  made  and  con- 
clusions of  law  stated  thereon,  and  judgment  rendered  in 
favor  of  appellee  and  against  appellants  for  $2,003.25. 
Appellants  in  this  court  rely  upon  the  single  assignment 
that  the  court  erred  in  its  conclusions  of  law. 

From  the  findings  it  appears  that  appellee  was  the  duly 
elected,  qualified  and  acting  treasurer  Df  Newton  county, 
and  served  continuously  as  such  from  January  1,  1901, 
to  January  1,  1905,  and  as  such  treasurer  received  cer- 
tain money  which  he  deposited  in  the  Bank  of  Rose  Lawn, 
that  being  the  firm  name  under  which  appellants,  as  part- 
ners, were  engaged  in  conducting  a  banking  business  in 
the  town  of  Rose  Lawn;  that  appellee  so  deposited  said 
money  without  any  agreement  that  the  account  should  con- 
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tinue  for  any  period  of  time,  or  that  interest  should  be 
paid  on  said  deposits,  and  no  interest  was  ever  paid 
thereon,  or  credited  to  appellee's  account;  that,  upon  de- 
mand, appellants  neglected  and  refused  to  pay  to  appellee, 
or  otherwise  to  account  for,  certain  of  the  money  so 
deposited. 

Appellee  prosecuted  this  action  in  his  individual  capac- 
ity, and  the  question  presented,  and  the  only  one  argued 
by  appellants,  challenges  the  legal  capacity  of  ap- 

1.  pellee  to  maintain  this  action,  on  the  ground  that 
said  money  was  the  property  of  the  county.    It  must 

be  kept  in  mind  that  this  was  not  an  action  against  a 
public  officer  or  a  suit  on  the  official  bond  of  any  such 
officer.  Appellee,  as  treasurer  of  Newton  county,  received 
the  money  in  question,  and  thereby  became  its  proper  cus- 
todian, as  well  as  an  insurer  of  its  safe-keeping.  He  was 
bound  -to  account  therefor,  not  as  an  ordinary  bailee, 
trustee  or  agent,  but  as  a  public  officer  required  to  give 
bond,  which  fixed  his  liability.  Linville  v.  Lcininger 
(1880),  72  Ind.  491;  Ealhert  v.  State,  ex  rcl  (1864),  22 
Ind.  125;  McClelland  v.  State,  ex  rel  (1894),  138  Ind.  321, 
328;  Morheck  v.  State,  ex  rel  (1867),  28  Ind.  86.  In  the 
case  of  Linville  v.  Leininger,  supra,  the  court  quoted 

2.  from  Bock  v.  Stinger   (1871),  36  Ind.  346,  as  fol- 
lows:    *' Under  these  circumstances,  as  the  trustee 

is  not  a  mere  bailee,  it  would  seem  that  the  legal  tech- 
nical title  to  the  money  in  his  hands  is  in  himself.  Suppose 
a  township  trustee  should  die  with  moneys  received  by 
him  as  such,  in  his  hands ;  can  it  be  claimed  that  the  money, 
even  if  the  specific  bills  or  coin  received  by  him  officially 
could  be  identified,  would  go  to  his  successor  and  not  to 
his  administrator?  We  think  it  quite  clear,  in  the  case 
supposed,  that  the  money  would  go  to  the  administrator, 
because  simply  the  title  was  in  the  trustee."  The  money 
paid  to  appellee  as  treasurer,  and  not  paid  out  according  to 
law,  must  be  regarded  as  in  his  hands,  and  to  that  extent 
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he  is  **a  debtor  to  the  State,  for  the  use  of  those  directly 
interested."  Rowley  v.  Fair  (1885),  104  Ind.  189.  In 
the  ease  last  cited  it  is  said  ^'that  by  reason  of  this  greater 
responsibility  than  a  mere  bailee,  such  a  trustee  becomes 
technically  invested  with  the  legal  title  to  the  money  paid 
over  to  him  from  time  to  time  for  the  use  of  his  town- 
ship, and  hence  responsible  upon  his  official  bond  for  the 
loss  of  any  of  such  money  while  it  remains  in  his  hands, 
upon  the  theory  that  it  is  his,  and  not  the  township's, 
money  which  is  lost."  Citing  cases.  See,  also,  Oonser  v. 
Slate,  ex  rW.  (1903),  30  Ind.  App.  508;  Bocard  v.  State, 
ex  rcL  (1881),  79  Ind.  270. 

Under  the  wellnsettled  rules  of  law  in  this  State,  appel- 
lee's title  to  the  money  deposited  with  appellants,  although 
limited,  must  be  recognized  as  legal,  and  as  he  was  required 
safely  to  keep  it,  and  to  make  good  any  losses  whether 
they  occurred  through  his  fault  or  not,  justifies  the  conclu- 
sion that  no  error  was  committed  by  the  trial  court  in 
permitting  appellee  to  maintain  this  action  in  his  individ- 
ual capacity. 

Judgment  affirmed. 


Halstead  v.  Stahl. 

[No.  6,987.     Filed  May  1(5,  1011.] 

1.  Mechanics'  Liens. — Contractors, — Who  are, — A  contractor  is 
one  wlio  undertal^es  to  do  specific  jolw  of  worlt  for  others  witli- 
out  submitting  to  their  control  with  respect  to  all  petty  details 
of  the  work.    p.  601. 

2.  Mechanics'  Liens. — Contractors, — Prior  to  the  act  of  190D 
(Acts  1909  p.  295)  a  mechanic's  lien  could  not  be  enforced  on 
behalf  of  a  contractor  or  subcontractor,    p.  601. 

3.  Mechanics'  Liens. — Complaint. — Sufficicncv  for  Personal  Judg- 
ment.— A  complaint  by  a  contractor  for  services  performed  for 
defendant,  prior  to  the  taking  effect  of  the  act  of  1909  (Acts  1909 
p.  235)  f  and  to  foreclose  a  mechanic's  lien  therefor,  may  be  suffi- 
cient for  the  recovery  of  a  personal  Judgment,  but  not  for  the 
foreclosure  of  such  Hen.    p.  602. 
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4.  Appeal. — Mandate.— Excessive  Judgment. — Remittitur. — ^Where 
the  judgment  appealed  from  is  excessive  in  a  definite  sum  shown 
by  the  findings  of  the  trial  court,  the  excess  may  be  ordered  re- 
mitted, and  if  the  party  refuses  to  remit,  a  new  trial  may  be 
granted,    p.  602. 

Prom  Newton  Circuit  Court ;  Charles  W.  Eanley,  Judge. 

Suit  by  Edwin  W.  Stahl  against  Everett  Halstead.  From 
a  judgment  and  decree  for  plaintiff,  defendant  appeals. 
Judgment  affirmed.    Decree  reversed. 

Oeorge  A.  Williams,  for  appellant. 

Frank  Foltz  and  Charles  0.  Spitler,  for  appellee. 

Pelt,  J. — This  suit  was  brought  by  appellee  upon  an 
alleged  oral  contract  to  furnish  the  material  for  and  to 
drill  and  construct  a  well  upon  the  real  estate  of  appel- 
lant, and  for  foreclosure  of  a  mechanic's  lien.  The  court 
found  for  appellee  for  $142.45  and  $25  attorneys'  fees, 
rendered  a  personal  judgment  against  appellant  for 
$167.45,  and  also  entered  a  decree  for  foreclosure  of  the 
lien  against  appellant's  real  estate.  Prom  this  judgment 
and  decree  appellant  appeals,  and  has  assigned  as  error 
the  insufficiency  of  the  first  paragraph  of  complaint  and 
the  overruling  of  appellant's  demurrer  thereto,  also  the 
overruling  of  the  motion  for  a  new  trial,  which  alleged 
that  the  finding  and  judgment  of  the  court  were  contrary 
to  law. 

A  contractor  is  a  person  who,  in  pursuit  of  an  inde- 
pendent business,  undertakes  to  do  specific  jobs  of  work 
for   other   persons,    without   submitting   himself   to 

1.  their  control  with  respect  to  all  petty  details  of  the 
work.    2  Words  and  Phrases  1534,  1535;  Shearman 

&  Redfield,  Negligence  (3d  ed.)   §§76,  77;  Carey-Lombard 
Lumber  Co.  v.  Jones  (1900),  187  111.  203,  58  N.  E.  347. 
Appellee  comes  within  this  definition  and,  suing  as  a 
contractor,  is  not  entitled  to  a  mechanic's  lien,  as 

2.  the  Supreme  Court  of  this  State  has  held  that  the 
title  of  the  act  under  which  the  mechanics'  lien  laws 
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were  enacted,  by  virtue  of  which  his  lien  is  asserted,  does 
not  include  contractors  and  sub-contractors.  Indianapolis, 
etc,  Traction  Co.  v.  Brennan  (1910),  174  Ind.  1;  Clevt- 
land,  etc.,  R.  Co.  v.  DeFrees  (1909),  173  Ind.  717;  Fleming 
V.  Greener  (1909),  173  Ind.  260;  Korbly  v.  Loomis  (1909), 
172  Ind.  352. 

Notwithstanding  the  complaint  is  insufficient  to  warrant 

the  foreclosure  of  the  lien,  it  states  a  cause  of  a<jtion  on  the 

oral  contract  sufficient  to  warrant  a  personal  judg- 

3.  ment  against  appellant.    A  complaint  which  entitles 
the  complainant  to  any  relief  is  good  as  against  a 

demurrer.    Appellant  has  not  brought  the  evidence  to  this 

court  on  appeal.    The  personal  judgment  is  not  erroneous, 

except  as  to  the  $25  included  therein  ajs  attorneys'  fees, 

the  right  to  which  depends  upon  the  validity  of  the 

4.  mechanic's  lien.     The  erroneous  part  of  the  per- 
sonal judgment  clearly  appearing  by  the  finding  of 

the  trial  court,  it  may  be  separated  from  the  correct 
amount. 

It  is  therefore  ordered  that  the  decree  of  foreclosure  be 
reversed,  and  that  the  personal  judgment  be  affirmed,  if 
within  sixty  days  appellee  shall  enter  a  remittitur  for  $25, 
as  of  the  date  of  the  original  judgment.  Otherwise  the 
judgment  is  reversed,  with  instructions  to  the  lower  court 
to  sustain  appellant's  motion  for  a  new  trial,  and  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 


McCoRD  V.  Illinois  National  Fire  Insurance 

Company  et  al, 

[No.  7,214.    Filed  May  16,  1911.] 

1.  Process. — Motion  to  Quash. — Foreign  Corporations. — Insurance. 
— License  to  do  Business. — Agents, — Estoppel. — ^A  motion  by  a 
foreign  insurance  corporation  to  quasli  the  sherlfTs  return  to  a 
summons,  on  the  ground  that  such  corporation  was  never  licensed 
to  transact  business  within  this  State,  where  it  is  admitted  that 
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it  transacted  business  within  the  State,  the  return  showing  the 
summons  to  hare  been  served  upon  such  corporation's  agent, 
should  be  overruled,  such  corporation  being  estopped  from  claim- 
ing an  exemption  from  process  because  of  Its  violation. of  the 
law.    p.  605. 

2.  Process. — Motion  to  Quash, — Foreign  Corporations. — Insurance, 
— Agencies. — ^A  motion  by  a  foreign  insurance  corporation  to 
quash  the  return  to  a  summons,  on  the  ground  that  such  corpo- 
ration's (^cers  were  residents  of  a  foreign  state  and  that  it  main- 
tained no  office  in  the  county  wherein  the  action  was  brought, 
such  return  showing  such  summons  to  have  been  served  ui)on' 
such  cori>oration'8  agent,  should  be  overruled,  where  it  is  admit- 
ted that  it  transacteil  business  within  the  State,  the  real  ques- 
tion being  whether  the  person  served  was  the  agent  of  such  cor- 
IK)ration.    p.  606. 

3.  Principal  and  Agent. — Agency. — IIoio  Established. — Evidence. 
— Conclusions. — The  affidavits  of  an  alleged  principal  and  u:i 
agent,  that  such  alleged  agent  was  not  an  agent  of  such  prin- 
cipal are  conclusions,  the  facts  being  essential  to  a  determina- 
tion of  the  question  of  agency,    p.  606. 

4.  Insurance. — Agents, — Facts  Showing. — Evidence  that  an  insur- 
ance broker  doing  business  in  Indianapolis  sent  forty  Insurance 
applications  to  defendant  nonresident  insurance  company,  that 
upon  each  application  a  policy  was  issued  by  the  company  and 
returned  to  such  broker  who  delivered  it,  collected  the  premium 
and  retained  a  commission,  and  that  such  broker  had  no  author- 
ity to  solicit  business  for  such  company,  shows  that  such  broker 
was  defendant's  agent  for  the  transaction  of  such  business, 
pp.  606, 608. 

5-  Insurance. — Foreign  Companies, — Doing  Business. — Foreign  in- 
surance companies  are  doing  business  in  this  State  when  they 
issue  policies  on  property  located  in  this  State  to  residents 
thereof,    p.  607. 

G.  Courts. — Jurisdiction. — Foreign  Corporation^^. — Whetlier  an  In- 
diana court  has  jurisdiction  over  a  nonresident  insurance  com- 
pany by  service  of  process  upon  its  alleged  agent,  Is  a  question 
of  fact    p.  607. 

7.  Principal  and  Agent. — Foreign  Corporations. — An  agent  for  a 
foreign  corporation  is  one  who  shall  "directly  or  indirectly  re- 
ceive or  transmit  money  or  other  valuable  thing  to  or  for  the 
use  of  such  conwratlons  or  who  shall  in  any  manner  make  or 
cause  to  be  made  any  contract,  or  transact  any  business  for  or 
on  account  of  such  foreign  corporation"  ( §4102  Burns  1908,  §3026 
U.  S.  1881).    p.  607. 

Prom  Superior  Court  of  Marion  County  (74,917) ;  Law- 
son  M.  Barvey,  Judge, 
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Action  by  George  McCord  against  the  Illinois  National 
Fire  Insurance  Company  and  another.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

Ouilford  A,  Deitch,  for  appellant. 

Smith,  Duncan,  Hombrook  dk  Smith,  for  appellees. 

Adams,  J. — ^Appellant  brought  this  action  against  the 
Illinois  National  Fire  Insurance  Company  of  Springfield, 
Illinois,  and  the  Manufacturers  Mutual  Fire  Insurance 
Company,  upon  a  policy  of  insurance  issued  under  the 
following  circumstances.  The  Manufacturers  ^lutual  Fire 
Insurance  Company  was  engaged  in  the  general  fire  insur- 
ance business  in  the  State  of  Indiana,  and  having  occasion 
to  reinsure  a  part  of  the  risk  assumed  by  it,  such  reinsur- 
ance was  placed  with  the  Illinois  National  Fire  Insurance 
Company  of  Springfield,  Illinois.  The  Manufacturers 
Mutual  Fire  Insurance  Company  insured  appellant  against 
loss  or  damage  by  fire  in  the  sum  of  $2,000,  and  reinsured 
said  $2,000  with  said  Illinois  company,  and  received  from 
that  company  the  policy  of  insurance  upon  which  this  ac- 
tion is  brought.  Appellant  suffered  loss  by  fire,  which  was 
adjusted  at  more  than  $2,000,  and  to  satisfy  the  claim  of 
appellant  against  the  Manufacturers  Mutual  Fire  Insur- 
ance Company,  it  assigned  to  appellant  the  policy  issued 
to  it  by  the  Illinois  National  Fire  Insurance  Company. 
Said  Illinois  National  Fire  Insurance  Company  was  never 
regularly  admitted  to  do  business  in  Indiana,  not  having 
complied  with  the  law  relating  to  foreign  insurance  com- 
panies. The  summons  in  this  case  was  served  upon  Anton 
J.  Van  Diense,  president  of  A.  J.  Van  Diense  &  Co.,  the 
sheriff's  return  showing  that  no  officer  or  director  of  appel- 
lee Illinois  National  Fire  Insurance  Company  was  found, 
and  that  said  Van  Diense  was  the  only  representative  of 
said  appellee  found  within  his  bailiwick.  The  Illinois  Na- 
tional Fire  Insurance  Company,  herein  designated  as  ap- 
pellee, entered  a  special  appearance,  and  filed  its  motion 
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to  quash  the  return  to  the  writ,  upon  the  ground  that  it 
had  never  been  licensed  to  do  business  in  Indiana;  that  it 
maintained  no  office  in  the  county  of  Marion,  nor  at  any 
other  place  within  the  State ;  that  its  officers  were  residents 
of  the  State  of  Illinois;  that  at  no  time  during  the  year 
1907  did  it  transact,  or  authorize  any  one  to  transact  for  it, 
any  business  in  the  State  of  Indiana;  that  neither  Anton 
J.  Van  Diense  nor  A.  J.  Van  Diense  &  Co.  were  agents, 
representatives  or  employes  of  said  appellee. 

A  hearing  was  had  on  the  motion  to  quash,  and  neither 
party  objected  to  this  method  of  procedure.  In  support 
of  the  motion,  said  appellee  offered  the  affidavits  of  Anton 
J.  Van  Diense  and  the  secretary  of  said  appellee  company, 
which  affidavits  fully  supported  the  facts  set  out  in  the 
motion.  Anton  J.  Van  Diense  was  also  examined  as  a 
witness. 

The  finding  of  the  court,  as  shown  by  the  record,  is  as 
follows:  '*And  on  plaintiff's  admission  in  open  court  that 
if  Anton  J.  Van  Diense,  the  person  upon  whom  said  writ 
was  served,  is  not,  and  was  not  at  the  time  of  said  service, 
an  agent  of  defendant  Illinois  National  Fire  Insurance 
Company  of  Springfield,  Illinois,  then  said  defendant  com- 
pany had  no  agent,  and  now  has  no  agent  in  the  State.  The 
court  now  orders  that  plaintiff's  complaint  herein  be  dis- 
missed, and  that  defendants  have  judgment  against  the 
plaintiff  for  their  costs  laid  out  and  expended."  Judg- 
ment was  entered  accordingly. 

Error  is  predicated  upon  the  action  of  the  court  in  sus- 
taining the  motion  to  quash  the  sheriff's  return  to  the 
summons. 

It  will  be  noted  that  the  motion  to  quash  the  return  to 

the  summons  was  based  upon  several  grounds.    The  first — 

that  appellee  had  never  been  licensed  to  do  business 

1.  .in   the    State    of    Indiana  —  is    clearly   unavailing. 

When  appellee  is  shown  to  have  issued  policies  of 

insurance  upon  property  in  this  State,  and  for  residents  of 
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this  State,  it  cannot,  after  loss,  be  heard  to  deny  its  liabil- 
ity, on  the  ground  that  in  writing  such  insurance  it  yio- 
lated  the  law  of  Indiana.  This  is  a  self-evident  proposition. 
Equally  unavailing  are  the  further  grounds  that  appellee 
maintained  no  oflSce  in  Marion  county,  or  in  the  State  of 
Indiana,  during  the  year  1907,   and  that  its  oflB- 

2.  cers  were  residents  of  the  State  of  Illinois.     Theae 
facts,  if  admitted,  would  not  relieve  appellee  from 

the  burden  of  its  contract.  Not  having  been  licensed  to  do 
business  in  the  State  of  Indiana^  as  provided  by  law,  and 
not  having  filed  with  the  Auditor  of  State  a  resolution  of 
its  board  of  directors,  consenting  that  service  of  process 
might  be  had  upon  any  authorized  agent  in  the  State,  a 
single  question,  as  shown  by  the  finding,  was  raised  in  the 
court  below  upon  the  motion  to  quash.  That  question  is, 
Was  Anton  J.  Van  Diense,  the  person  upon  whom  said 
writ  was  served,  at  the  time  of  said  service,  an  agent  of 
appellee. 

In  ascertaining  the  fact  in  question,  we  are  not  aided  by 

the  aflSdavits  of  the  secretary  of  the  appellee  and  of  Van 

Diense,  both  of  which  contained  the  statement  that 

3.  Van  Diense  was  not  an  agent  of  appellee.     These 
affidavits  cannot  be  considered  in  any  other  light 

than  as  conclusions.  The  question  of  agency  is,  in  this  case, 
a  question  of  law  drawn  from  the  facts  admitted. 

Upon  the  hearing  Van  Diense  was  examined  as  a  witness, 
and  testified  that  he  was  an  insurance  broker,  doing  busi- 
ness in  the  city  of  Indianapolis;  that  during  the  year 

4.  1907,  and  up  until  the  trial  of  this  cause,  he  had 
sent  forty  applications  for  insurance  to  appellee, 

either  to  its  home  office,  or  to  agents  representing  appellee; 
that  upon  each  application  so  sent  to  appellee  a  policy  of 
insurance  was  issued,  which  was  sent  to  Van  Diense,  and 
by  him  delivered  to  the  insured;  that  he  collected  the  pre- 
miums and  remitted  them  to  appellee,  retaining  a  commis- 
sion in  every  case  of  from  fifteen  to  twenty-five  per  cent 


NOYEMBfiB  TERM,  1910.  607 

McCord  V.  Illinois  Nat  Fire  Ins.  Co.— 47  Ind.  App.  602. 

of  the  premium^  which  commission  was  allowed  by  appel- 
lee ;  that  he  was  at  no  time  agent  for  appellee ;  that  he  was 
an  agent  for  certain  other  companies,  and  was  in  the  gen- 
eral insurance  brokerage  business;  that  he  had  no  author- 
ity from  appellee  to  solicit  business,  and  the  policies  sent 
to  it  by  him  could  be  accepted  or  rejected,  but  in  every 
case  were  accepted,  and  the  regular  commission  allowed. 

By  the  act  of  March  11,  1901  (Acts  1901  p.  375,  §4798 
Bums  1908),  it  is  provided  that  every  insurance  company 
chartered  or  incorporated  in  any  other  state  and  doing 
business  in  the  State  of  Indiana,  shall  be  subject  to  the 
process  of  the  courts  of  this  State  in  any  action  founded 
ni>on  any  claim  or  demand  of  any  character  whatever, 
held  or  asserted  against  said  company  by  any  citizen  of 
this  State,  and  process  against  said  company  shall  be  served 
in  the  manner  provided  by  existing  laws. 

It  was  held  in  the  case  of  Behm  v.  Oerman  Ins»,  etc., 

Inst.  (1890),  125  Ind.  135,  that  doing  business  contemplates 

only  the  business  of  insurance,  and  does  not  include 

5.  the  preliminary  conditions,  such  as  the  appointment 
of  agents,  which  ordinarily  must  be  done  by  the 

company  itself,  through  its  general  officers.  But  it  cannot 
be  said  that  a  foreign  insurance  company  is  not  doing  busi- 
ness in  the  state,  when  it  is  shown  and  admitted  that  such 
company  is  issuing  policies  of  insurance  to  residents  of  this 
State,  and  upon  property  located  in  this  State. 

Whether  Van  Diense  was  the  authorized  agent  of  appel- 
lee, and  whether  service  of  summons  upon  him  in  this 
action  could  give   the   Superior   Court  of  Marion 

6.  County  jurisdiction  of  the  person  of  appellee,  mu£rt; 
be  determined  from  the  proof,  and  the  law  as  ap- 
plied to  such  proof. 

An  agent  of  a  foreign  corporation  has  been  defined  by 
statute  in  this  State  (§4102  Bums  1908,  §3026  R.  S. 

7.  1881)   as  **any  person  who  shall,  directly  or  indi- 
rectly, receive  or  transmit  money  or  other  valuable 
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thing  to  or  for  the  use  of  such  corporations,  or  who  shall 
in  any  maimer  make,  or  cause  to  be  made,  any  contract,  or 
transact  any  business  for  or  on  account  of  any  such  foreign 
corporation,  shall  be  deemed  an  agent  of  such  corporation, 
and  be  subject  to  the  provision  of  this  act  relating  to  agents 
of  foreign  corporations." 

In  the  case  of  Indiana,  etc.,  R,  Co.  v.  Adamson  (1888), 
114  Ind.  282,  290,  it  is  held  that  agency  need  not  be  estab- 
lished by  showing  the  contract  in  writing,  but  may 

4.  be  shown  by  circumstantial  evidence.  In  the  case 
of  Indiana  Ins.  Co.  v.  Hartwell  (1890),  123  Ind. 
177,  the  policy  provided  that  only  such  persons  **as  shall 
hold  the  commission  of  this  company  shall  be  construed 
as  its  agents  in  any  transaction  relating  to  this  insurance." 
The  court,  in  passing  upon  the  question  of  agency,  said: 
**Upon  principle,  we  can  see  no  reason  for  drawing  a  dis- 
tinction between  an  insurance  broker,  who  procures  a  risk 
which  is  adopted  and  accepted  by  an  insurance  company, 
and  a  commissioned  agent,  who  effects  the  insurance,  so  far 
as  their  relations  to  the  company  are  concerned.  In  either 
case,  what  is  done  is  the  authorized  act  of  the  company, 
and  for  the  services  rendered  the  company  responds.'* 

The  admitted  fact  that  Van  Diense  did  not  solicit  insur- 
ance for  appellee  in  this  State  cannot  aflfect  the  question  of 
agency.  [Mere  solicitation  in  itself  amounts  to  nothing. 
The  important  elements  to  be  considered  in  the  determina- 
tion of  the  question  of  agency  in  this  case  are  the  execution 
of  the  contracts  by  appellee  and  returning  them  to  Van 
Diense  for  delivery  to  the  insured,  the  delivery  of  the  poli- 
cies, the  collection  of  the  premiums,  the  deduction  of  the 
agent's  commission,  and  the  remittance  of  the  balance  and 
retention  thereof  by  appellee.  What  more  could  a  regu- 
larly authorized  agent  do?  In  accepting  the  business  prof- 
fered by  Van  Diense,  giving  him  authority  to  deliver  the 
policies,  collect  the  premiums,  and  by  paying  him  for  his 
services,  appellee  must  be  considered  as  making  his  act 
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its  own.  This  would  constitute  agency,  as  defined  by  our 
statutes,  as  well  as  by  the  decisions  of  the  courts  of  this 
and  other  states.  Indiana  Ins.  Co.  v.  Hartwell,  supra; 
Stevens  v.  Rasin  Fertilizer  Co.  (1898),  87  Md.  679,  41  Atl. 
116;  Wisconsin  Cent,  R,  Co.  v.  Phoenix  Ins.  Co.  (1904), 
123  Wis.  313,  101  N.  W.  703 ;  Welch  v.  Fire  Assn.  of  Phil- 
adelphia (1904),  120  Wis.  456,  98  N.  W.  227;  Speiser  v. 
Phoenix  Mut.  Life  Ins.  Co.  (1903),  119  Wis.  530,  97  N.  W. 
207;  Pollock  V.  Oerman  Fire  Ins.  Co.  (1901),  127  Mich. 
460,  86  N.  W.  1017;  Bliss  v.  Potomac  Fire  Ins.  Co.  (1903), 
134  Mich.  212,  95  N.  W.  1083;  Continental  Ins.  Co.  v.  Ruck- 
man  (1889),  127  111.  364,  20  N.  E.  77,  11  Am.  St.  121; 
John  Hancock  Mut.  Life  Ins.  Co.  v.  Schlink  (1898),  175 
lU.  284,  51  N.  E.  795 ;  St.  Paul  Fire,  etc.,  Ins.  Co.  v.  Shaver 
(1888),  76  Iowa  282,  41  N.  W.  19;  Hart  man  v.  Hollowell 
(1905),  126  Iowa  643,  102  N.  W.  524;  Fred  Miller  Brewing 
Co.  V.  Council  Bluffs  Ins.  Co.  (1895),  95  Iowa  31,  63  N.  W. 
565;  Rcyer  v.  Odd  Fellows,  etc..  Accident  Assn.  (1892), 
157  Mass.  367,  32  N.  E.  469,  34  Am.  St.  288 ;  Southern  Ins. 
Co.  V.  Wolverton  Hardware  Co.  (1892),  19  S.  W.  (Tex.) 
615;  Bankers  Life  Ins.  Co.  v.  Bobbins  (1898),  55  Neb.  117, 
75  N.  W.  585. 

In  the  case  of  Stevens  v.  Rasin  Fertilizer  Co.,  supra,  a 
case  not  unlike  this  one,  the  court  of  appeals  of  Maryland 
said:  **He  [the  broker]  was  intrusted  with  the  possession 
of  the  policies  for  the  purpose  of  delivering  them  to  the 
defendant,  provided  it  would  pay  the  cash  premiums;  and 
he  was  also  intrusted  with  the  collection  and  transmission 
of  the  money.  For  these  services  he  was  paid  by  the  insur- 
ance company,  and  therein  he  was  its  agent.  He  was  paid 
by  being  allowed  to  retain  a  commission  out  of  the  pre- 
miums received  from  the  defendant.  Undoubtedly,  he  de- 
livered the  policies  for  and  in  behalf  of  the  insurance  com- 
pany. He  would  not  have  delivered  them,  if  the  premiums 
had  not  been  paid,  or  adequately  secured.  Undoubtedly 
Vol.  47—39 
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when  the  premiums  were  paid,  the  money  belonged  to  the 
insurance  company.  If  the  broker  was  authorized  to  re- 
ceive the  premiums  for  and  in  behalf  of  the  insurance  com- 
pany, payment  to  him  was  a  discharge  of  the  defendant's 
liability  for  them.  But  if  the  defendant  was  delivering  the 
money  to  his  own  agent  for  transmission  to  Boston,  he  was 
not  discharged  until  the  whole  amount  was  paid  into  the 
hands  of  the  insurance  company;  in  this  event  no  deduc- 
tion from  the  amount  could  have  been  made  by  the  de- 
fendant's agent.  The  insurance  company  surely  was  not 
paying  the  defendant's  agent  for  collecting  from  the  de- 
fendant money  and  transmitting  it  to  itself  at  Bostoit" 

In  the  ease  of  Conthiental  Ins.  Co.  v.  Ruckman,  supra, 
the  supreme  court  of  Illinois  said:  '*The  general  assem- 
bly ♦  ♦  ♦  had  an  undoubted  right  to  make  such  com- 
panies responsible,  not  only  for  the  acts  of  those  who  are 
in  fact  their  agents,  but  of  those  who  assume  to  act  as  their 
agents  and  in  fact  aid  them  in  the  transaction  of  their  in- 
surance business." 

The  supreme  court  of  Massachusetts,  in  the  case  of  Beyer 
V.  Odd  Fellows,  etc.,  Accident  Assn.,  supra,  construed  the 
Indiana  law  in  a  case  where  a  judgment  was  obtained  in 
Indiana  by  service  upon  a  local  secretary  of  a  lodge,  who 
was  not  recognized  by  the  association  as  an  agent.  Being 
unable  to  collect  in  this  State,  the  holder  of  the  judgment 
sought  to  enforce  it  in  ^Massachusetts,  the  defendant  being  a 
Massachusetts  corporation.  Notices  to  members  of  assess- 
ments were  sent  out  in  which  one  Reynolds  was  referred 
to  as  the  local  secretary,  although  the  by-laws  of  the  Asso- 
ciation did  not  recognize  the  existence  of  such  an  officer. 
Reynolds  did,  in  fact,  transmit  money  to  the  association, 
deducting  his  commissions  from  the  assessments  collected 
by  him,  and  transacted  some  other  business  for  said  asso- 
ciation. The  court  held  that  Reynolds  was  the  agent  of  the 
association,  and  that  service  of  process  on  him  was  service 
on  the  company,  within  the  meaning  of  the  Indiana  laws. 
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In  the  case  of  Bankers  Life  Ins,  Co.  v.  Bobbins,  supra, 
the  supreme  court  of  Nebraska  held,  that  a  bank,  which 
collected  assessments  for  the  company,  and  was  supplied 
with  blank  receipts,  which  were  countersigned  by  it  upon 
payment  of  assessments,  was  the  agent  of  the  company, 
under  a  statute  which  provided  that  "any  person  or  firm 
in  this  territory  who  shall  receive  or  receipt  for  any  money 
on  account  of  or  for  any  contract  of  insurance  made  by  hira 
or  them,  or  for  any  such  insurance  company  or  individual 
aforesaid,  ♦  ♦  ♦  shall  be  deemed  to  all  intents  and 
purposes  an  agent  or  agents  of  such  company  and  shall  be 
subject  and  liable  to  all  the  provisions  of  this  chapter." 
And  it  was  also  held  that  service  of  process  on  the  bank  was 
service  on  the  company. 

As  we  have  seen,  the  evidence  shows  that  at  the  time 
of  the  hearing  below,  Van  Diense  had  sent  applications  for 
insurance  to  appellee,  both  before  and  after  service  of 
process  in  this  action.  These  applications  were  accepted 
by  appellee,  policies  were  written  and  sent  to  Van  Diense 
for  delivery.  These  policies  were  by  him  delivered,  the 
premiums  collected  and  his  commissions  retained,  with  the 
knowledge  and  approval  of  appellee.  Our  conclusion  is 
that  these  acts  constituted  Van  Diense  the  agent  of  appel- 
lee, within  the  meaning  of  the  laws  of  this  State  defining 
agency,  and  that  service  of  summons  upon  him  as  such 
agent,  gave  the  Superior  Court  of  Marion  County  jurisdic- 
tion of  appellee. 

The  judgment  is  therefore  reversed,  with  instructions 
to  the  court  below  to  overrule  the  motion  of  appellee  to 
quash  the  sheriff's  return  to  the  summons,  and  to  reinstate 
the  action  of  appellant  as  an  action  pending  in  the  Superior 
Court  of  Marion  County. 
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HiTz  ET  AL.  V.  Warner  et  al. 

[No.  6,82a    Filed  February  14,  1911.    Rehearing  denied  May  IS. 

1911.] 

1.  PLEA.DING. — Substituted  Complaint, — A  substitated  complaint 
takes  the  place  of  the  original  complaint ;  and  in  the  al^sence  of 
the  original,  the  demurrer  to  the  complaint  will  be  considered  as 
addressed  to  the  substituted  complaint,    p.  614. 

2.  OoNTBACTS. — Warranty. — Breach  of. — Complaint. — ^A  complaint 
alleging  that  defendants  sold  to  plaintiffs  a  car  load  of  i)otatoes 
and  warranted  them  to  keep  in  plaintiffs'  cellar  all  winter,  that 
plaintiffs  paid  therefor,  that  the  potatoes  rotted  within  a  month, 
to  plaintiffs'  damage,  states  a  cause  of  action  for  a  breach  of 
warranty,    p.  614. 

3.  Frauds,  Statute  of. — Executed  Contracts, — An  oral  contract 
for  the  sale  of  a  car  load  of  potatoes,  where  the  potatoes  were 
delivered,  accepted  and  paid  for,  is  not  within  the  statute  of 
frauds,    p.  615. 

4.  CoNTBACTS. — Memorandum. — Varying  by  Parol  Evidence. — An 
oral  contract  for  the  sale  of  a  car  load  of  potatoes,  a  warranty 
of  the  keeping  qualities  thereof  being  made,  does  not  merge  in 
a  memorandum  made  by  defendants'  salesman,  which  omitted 
such  warranty,  where  it  is  shown  that  plaintiffs  never  accepted 
such  memorandum  and  did  not  know  the  terms  thereof,    p.  G15. 

5.  CoNTBACTS.  —  Memorandum.  —  Sufficiency,  —  The  memorandom 
"Sold  10/2  Warner  &  Sons.  600  bu.  potatoes,  fifty  <.  a  bu.  f.  a 
b.  Summltville.  Geo.  Hitz  &  CJo.,  by  Pringle,"  does  not  consti- 
tute a  contract,    p.  616. 

6.  Evidence. — Declarations. — Self-Serving. — Hearsay,  —  Conversa- 
tions, letters,  telegrams  or  other  communications  between  de- 
fendants, or  between  the  defendants  and  their  agents,  or  between 
defendants  and  third  persons,  without  the  plaintiffs'  knowledge, 
are  not  admissible  in  an  action  by  plaintiffs  against  defendants 
for  a  breach  of  contract    p.  618. 

7.  Contracts. — Varying. — Custom, — Evidence  of  a  custom  of  trade, 
or  a  system  of  doing  business.  Is  not  admissible  to  vary  the  terms 
of  a  definite  contract,    p.  619. 

8.  Contracts. — Sales. — Warranty. — Inspection. — ^Where  a  vendor 
expressly  warrants  the  keeping  quality  of  the  potatoes  sold,  the 
vendee  may  rely  thereon  although  opportunity  for  inspection  Is 
given,    p.  619. 

9.  Appeal. — Briefs. — Admitted  Evidence. — Setting  Out. — Where 
the  objections  to  questions  are  overruled,  appellants'  brief  should 
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set  out  the  answers  thereto,  so  that  the  court  may  be  advised 
of  the  merits  of  the  ruling,    p.  619. 

10.  Appeal. — Briefs. — Excluding  Evidence. — Setting  Out. — Where 
objections  to  questions  are  sustained,  appellants*  brief  should  set 
out  the  evidence  intended  to  be  introduced,  and  if  the  testimony 
appears  remote,  suggest  its  relevancy,    p.  619. 

11.  CoimiACTS. — Warranty, — Evidence, — Appeal.  —  Where  plain- 
tiffs testify  that  defendants'  agent  warranted  the  potatoes  sold 
to  the  plaintiffs  to  be  good,  and  that  they  would  keep  all  winter 

4n  plaintiffs'  cellar,  and  defendants'  agent  denied  such  state- 
ments, the  verdict  for  plaintiffs  is  conclusive  on  appeal,    p.  620. 

From  Superior  Court  of  Madison  County;  Cassitis  M, 
Chreenlee,  Judge. 

Action  by  Samuel  Warner  and  another  against  George 
Hitz  and  others.  From  a  judgment  for  plaintiffs,  defend- 
ants appeal.    Affirmed. 

John  W.  Lovett  and  G,  B,  Slaymaker,  for  appellants. 
Bagot  &  Pence,  for  appellees. 

Felt,  J. — Suit  for  damages  for  an  alleged  breach  of  a 
warranty  in  the  sale  of  personal  property  resulting  in  judg- 
ment in  favor  of  appellees  for  $219,  from  which  this  appeal 
is  taken. 

The  errors  relied  upon  are  (1)  the  overruling  of  a  de- 
murrer to  each  paragraph  of  complaint;  (2)  insufficiency 
of  the  complaint  upon  the  facts  alleged;  (3)  insufficiency 
of  the  substituted  complaint  upon  the  facts  alleged;  (4) 
the  overruling  of  appellants'  motion  for  a  new  trial. 

The  original  complaint  was  in  two  paragraphs,  and  was 
lost  after  the  ruling  upon  the  demurrer,  and  upon  order 
of  the  court  a  substituted  complaint  in  one  paragraph  was 
filed. 

The  material  averments  of  the  substituted  complaint  are 
as  follows:  That  on  or  about  October  2,  1906,  appellants, 
by  one  of  their  agents,  offered  to  sell  to  appellees  a  carload 
of  potatoes,  consisting  of  about  six  hundred  bushels,  at 
fifty  cents  a  bushel;  that  appellants  warranted  said  pota- 
toes to  be  of  good  quality,  and  that  they  would  keep  in  ap- 
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pellees'  cellar  throughout  the  winter  next  following  the 
sale ;  that  in  consideration  of  said  warranty  appellees  agreed 
to  accept  the  potatoes  and  pay  for  them  upon  their  delivery 
at  the  town  of  Summitville;  that  on  or  about  October  8, 
1906,  appellees  received  said  carload  of  potatoes,  consisting 
of  565  bushels  and,  relying  upon  said  warranty,  accepted 
and  paid  for  them;  that  said  potatoes  were  not  of  good 
quality,  were  not  good  keepers,  but  were  immature  and 
green  potatoes,  and  did  not  keep  in  appellees'  cellar  and 
storerooms;  that  appellees  relied  upon  said  warranty — 
that  said  potatoes  were  of  good  quality — ^placed  them  in 
their  cellar,  and  within  four  weeks  thereafter  they  decayed 
and  became  absolutely  worthless,  and  appellees  were  com- 
pelled to  remove  them  from  their  cellar ;  that  appellees  were 
not  experienced  in  judging  the  keeping  qualities  of  pota- 
toes, and  the  defects  which  caused  said  potatoes  to  rot  were 
not  such  as  were  observable  by  a  person  of  ordinary  int^jl- 
ligence,  witliput  experience  in  handling  potatoes;  that  they 
paid  therefor  the  sum  of  $282.37,  and  performed  aU  the 
conditions  of  said  contract  of  purchase  to  be  by  them  per- 
formed; that  if  said  potatoes  had  been  of  the  kind  and 
quality  warranted  they  would  have  been  of  the  value  of 
the  purchase  price  aforesaid;  that  on  account  of  said  de- 
fects they  were  of  no  value  whatever,  and  said  warranty 
was  thereby  broken  and  appellees  were  damaged  in  the  sum 
of  $300. 

The  substituted  complaint  for  all  purposes  of  the  ease 
stands  as  the  original  complaint,  and,  in  the  absence 

1.  of  the  original  complaint,  the  ruling  upon  the  de- 
murrer will  be  determined  upon  the  allegations  of 

the  substituted  complaint. 

The  substituted  complaint  shows  a  parol  contract   for 

the  sale  of  potatoes,  accompanied  by  an  express  warranty 

as  to  their  keeping  qualities,  the  delivery  and  ac- 

2.  ceptance  of  the  potatoes,  payment  therefor  by  the 
purchaser,  and  a  breach  of  the  warranty,  resulting 
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in  damages.  These  averments  are  clearly  suflSeient  to  state 
a  cause  of  action.  Lincoln  v.  Ragsdale  (1893),  7  Ind.  App. 
354;  Shirk  v.  Mitchell  (1894),  137  Ind.  185,  189;  Auliman, 
Miller  &  Co,  v.  Seichting  (1890),  126  Ind.  137;  Jones  v. 
Quick  (1867),  28  Ind.  125;  Smith  v.  Borden  (1903),  160 
Ind.  223. 

The  claim  that  the  case  is  within  the  statute  of  frauds 

cannot  be  sustained,  for  the  reason  that  it  is  well  settled 

that  where  personal  property  is  sold  by  parol  con- 

3.  tract,  and  the  agreement  is  thereafter  executed  by 
the  delivery  and  acceptance  of  the  property  and  pay- 
ment therefor,  the  case,  though  it  may  have  been  originally 
within  the  statute  of  frauds,  is,  by  the  execution  of  the 
contract,  taken  out  of  its  operation. 

Section  7469  Bums  1908,  §4910  R.  S.  1881,  provides  that 
receipt  of  part  of  the  property  is  suflSeient  to  make  the 
contract  binding  without  a  written  agreement. 

The  facts  averred  in  this  complaint  show  not  only  the 
receipt  of  ''part  of  such  property,"  but  of  all  the  property 
purchased.  The  statute  of  frauds  therefore  has  no  applica- 
tion to  the  case  made  by  the  complaint  before  us.  Fletcher 
V.  Southern  (1908),  41  Ind.  App.  550;  Barhalow  v.  Pfeif- 
fer  (1871),  38  Ind.  214. 

This  disposes  of  all  the  errors  assigned,  except  the  ruling 
upon  the  motion  for  a  new  trial.  Specifications  one  to  four, 
inclusive,  of  the  motion  for  a  new  trial  assert  that  ''the 
damages  are  excessive,"  that  the  decision  of  the  court  is  not 
sustained  by  the  evidence,  and  that  it  is  contrary  to  law. 
The  other  specifications  of  the  motion,  to  and  including  the 
forty-eighth,  complain  of  the  rulings  of  the  trial  court  in 
the  admission  and  exclusion  of  certain  testimony. 

It  appears  from  the  evidence  that  after  the  parol  agree- 
ment of  sale  had  been  made  by  appellees  and  the 

4.  agent  of  appellants,  that  said  agent  prepared  a 
memorandum  and  left  a  copy  thereof  at  appellees' 

store,  which  was  as  follows: 
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''Sold  10/2.  Warner  &  Sons.  600  bu.  potatoes, 
fifty  ^,  a  bu.  f.  0.  b.  Summitville.  Geo.  Hitz  &  Co^ 
by  Pringle." 

It  is  contended  by  appellants  that  this  memorandom  is 
a  contract,  that  all  the  negotiations  preceding  it  were 
merged  therein,  that  parol  testimony  on  the  subject  of  the 
sale  of  the  potatoes  was  therefore  inadmissible,  and  that  the 
decision  of  the  court,  based  upon  the  parol  testimony,  was 
erroneous. 

If  this  memorandum  can  be  held  to  be  a  contract,  and 
was  entered  into  by  the  parties  with  the  intention  that  it 
should  evidence  their  agreement,  then  the  contention  of 
appellants  must  be  sustained,  otherwise  a  different  conclu- 
sion must  follow. 

Does  this  memorandum  contain  the  essential  elements  of 

a  contract?     It  is  signed  by  one  of  the  parties  only,  saj^ 

nothing  about  the  quality  of  the  potatoes,  the  time 

5.    of  delivery  or  payment.    Thus  far  there  can  be  no 
dispute;  but  appellees  also  assert  that  the  warranty 
was  not  only  a  part  of  the  contract,  but  was  the  inducement 
to  the  purchase.     In  speaking  of  a  memorandum  sufficient 
to  take  a  case  out  of  the  statute  of  frauds,  our  Supreme 
Court  said  in  the  case  of  Ridgway  v.  Ingram  (1875),  50 
Ind.  145,  146,  19  Am.  Rep.  706:     **A  memorandum,  in 
order  to  be  sufficient  within  the  statute,  must  state  the  con- 
tract with  such  reasonable  certainty  that  its  terms  may  be 
understood   from  the   writing  itself,   without  recourse  to 
parol  proof.''    This  was  said  with  reference  to  the  memo- 
randum of  a  sheriff  indorsed  on  an  order  of  sale,  and  the 
court  held  that  it  was  not  warranted  in  inferring  that  the 
sheriff  meant  the  land  described  in  the  order,  there  beinj^ 
no  reference  in  the  memorandum  to  the  order  of  sale  or  to 
the  real  estate  therein  described. 

In  the  case  of  8pr angle  v.  Trudove  (1899),  22  Ind.  App. 
577,  this  court  said:  ''Parol  evidence  cannot  be  resorted 
to  for  the  purpose  of  supplying  anything  which  it  lacks  to 
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make  it  a  written  agreement  containing  the  essential  terms 
of  a  sale/' 

In  the  case  of  N orris  v.  Blair  (1872),  39  Ind.  90,  the 
question  was  determined  that  the  memorandum  kept  by  the 
clerk  at  a  public  sale  was  not  sufficient  to  evidence  a  con- 
tract See,  also,  Lee  v.  Hills  (1879),  66  Ind.  474.  McMU- 
len  V.  Terrell  (1864),  23  Ind.  163;  Telluride  Power,  etc., 
Co.  V.  Crane  Co.  (1904),  208  111.  218,  70  N.  E.  322. 

Furthermore,  the  evidence  is  by  no  means  conclusive  that 
appellees  had  any  knowledge  of  this  memorandum  until 
after  the  sale  was  fully  consummated,  and  the  potatoes 
delivered,  received  and  paid  for  by  them. 

Pringle  testified  that  after  agreeing  to  the  purchase, 
Warner  asked  for  a  copy  of  the  contract,  and  was  given 
this  memorandum.  That  he  asked  for  a  copy  of  the  agree- 
ment or  had  any  knowledge  of  this  memorandum  at  the 
time  of  the  sale,  is  denied  by  Warner.  It  is  not  claimed 
that  the  clerk,  Leonard  Lawrence,  who,  with  Warner,  made 
the  purchase,  had  any  thing  to  do  with  or  knowledge  of 
this  memorandum  at  the  time.  The  testimony  leads  us  to 
conclude  that  Pringle,  the  agent  of  appellants,  after  the 
sale  was  agreed  upon  made  the  memorandum  and  left  it 
at  appellees'  store,  but  that  appellees  had  no  knowledge  of 
it  at  the  time,  and  that  it  was  not  the  mutual  agreement  of 
the  parties  evidencing  the  contract. 

Appellants  have  cited  Northern  Supply  Co.  v.  Wangard 
(1904),  123  Wis.  1,  100  N.  W.  1066,  in  support  of  their 
contention  that  the  memorandum  is  sufficient  to  evidence 
a  contract,  and  that  as  it  contains  no  warranty  appellees 
are  bound  by  their  inspection  and  acceptance  of  the 
potatoes. 

The  memorandum  shown  in  that  case  is  somewhat  sim- 
ilar to  the  one  in  this  case,  but  it  contained  at  the  bottom 
thereof  this  provision:  **Will  order  out."  The  memo- 
randum was  dated  October  6,  and  on  October  11  the  pur- 
chaser, by  letter,  directed  that  600  bushels  of  potatoes  be 
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sent  to  him  in  accordance  with  the  memorandum^  and  speci- 
fied that  he  should  have  good  potatoes.  The  memorandum 
was  signed  by  the  seller,  and  the  letter,  by  the  purchaser 
of  the  potatoes,  and  the  two  instruments  were  of  necessity 
construed  together,  and  when  so  construed  contained  more 
of  the  essentials  of  a  contract  than  the  memorandum  in 
this  case. 

We  hold  that  this  is  a  suit  for  damages  for  the  breach 
of  a  contract  containing  an  express  warranty  as  to  the  keq>- 
ing  qualities  of  the  potatoes  sold,  and  that  the  memorandom 
was  not  a  contract  between  the  parties,  and  consequently 
parol  testimony  as  to  the  terms  and  execution  of  the  agree- 
ment between  the  parties  was  proper. 

This  conclusion  makes  it  unnecessary  for  us  to  consider 
the  question  of  implied  warranty,  and  also  disposes  of  many 
of  the  objections  to  the  admissibility  of  testimony,  and 
many  of  the  questions  arising  upon  the  exclusion  of  certain 
testimony  offered  by  appellants. 

The  objections  to  testimony  offered  are  numerous,  and 
need  not  be  considered  in  detail.  The  following  well- 
established  propositions  of  law,  together  with  our  views 
of  this  case  already  announced,  dispose  of  most  of  the  ques- 
tions relative  to  the  evidence. 

Conversations,  letters,  telegrams  or  other  communications 

between  appellants,  or  between  appellants  and  their  agents, 

or  between  appellants  and  third  persons,  without 

6.  the  knowledge  of  appellees,  for  the  purpose  of  this 
case,  must  be  held  to  be  hearsay  evidence,  in  the  na- 
ture of  self-serving  declarations,  and  not  admissible  against 
appellees.  Goode  v.  Elwood  Lodge,  etc.  (1903),  160  Ind. 
251;  Kellener  v.  Phillips  (1902),  29  Ind.  App.  100;  Oeorge 
V.  Hurst  (1903),  31  Ind.  App.  660;  Meyer  v.  Bdl  (1878), 
65  Ind.  83;  Moelering  v.  Smith  (1893),  7  Ind.  App.  451. 

Evidence  of  a  custom  or  usage  may  be  admitt^  to  ex- 
plain what  is  ambiguous,  but  not  to  vary  a  contract  which 
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is  plain  and  definite  in  its  terms.    In  this  ease  evi- 

7.  dence  of  a  custom,  or  a  system  of  doing  business  in 
the  line  of  trade  carried  on  by  appellants,  cannot 

control,  and  is  immaterial,  for  the  reason  that  the  alleged 
contract  was  definite  and  clear  in  its  terms,  embracing  an 
express  warranty  which  could  not  be  varied  or  supple- 
mented by  a  trade  custom.  Ewbank,  Ind.  Trial  Ev.  §545; 
Louisville'Cincinnati  Packet  Co,  v.  Rogers  (1898),  20  Ind. 
App.  594;  Lupton  v.  Nichols  (1902),  28  Ind.  App.  539; 
Seavey  v.  Shurick  (1887),  110  Ind.  494;  Atkinson  v.  Allen 
(1868),  29  Ind.  375;  Spears  v.  Ward  (1874),  48  Ind.  541. 
Where  a  seller  expressly  warrants  the  property  sold,  and 
the  goods  are  received  and  paid  for,  the  purchaser 

8.  may  rely  upon  his  warranty,  though  he  also  had  the 
opportunity  of  inspecting  before  accepting  the  goods. 

First  Nat.  Bank  v.  Orindstaff  (1873),  45  Ind.  158;  Shor- 
dan  V.  Kyler  (1882),  87  Ind.  38. 

While  we  are  not  basing  this  opinion  upon  the  proposi- 
tion, many  of  the  alleged  errors  in  the  admission  of  evi- 
dence  are   not  available,   for  the   reason  that  the 

9.  briefs  of  appellants'  counsel  fail  to  comply  with  the 
rule  requiring  that  the  answers  to  questions  be  set 
out  where  objections  were  interposed  and  overruled, 

to  the  end  that  this  court  may  be  advised  in  its  rulings. 
Indianapolis  Traction,  etc.,  Co.  v.  Romans  (1907),  40  Ind. 
App.  184;  Illinois  Cent.  R.  Co.  v.  Cheek  (1899),  152  Ind. 
663 ;  Ewbank,  Ind.  Trial  Ev.  §286. 

If  error  is  predicated  upon  the  exclusion  of  evidence, 

the  briefs  should  set  out  the  question  asked,  and  also  show 

what  the  answer  was  expected  to  prove,  and  if  the 

10.  testimony  is  remote  and  inferential  its  relevance 
must  be  suggested.    Russell  v.  8 toner  (1897),  18  Ind. 

App.  543;  Huggins  v.  Hughes  (1895),  11  Ind.  App.  465; 
Higham  v.  Vanosdol  (1885),  101  Ind.  160;  Williams  v. 
Chapman  (1903),  160  Ind.  130. 
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We  have  carefully  considered  all  the  objections  to  the 
admission  and  exclusion  of  evidence,  and  conclude  that 
appellants  were  not  harmed  by  any  ruling  of  the  court 
upon  the  evidence,  and  that  no  available  error  is  shown  by 
the  record.  No  good  purpose  can  be  subserved  by  sep- 
arately taking  up  the  questions  on  the  evidence  and  apply- 
ing the  rules  of  law  thereto.  The  objections  of  serious  im- 
port are  of  necessity  determined  by  the  conclusion  reached 
as  to  the  sufficiency  of  the  complaint,  the  character  of  the 
contract,  the  memorandum  of  the  sale  and  the  statute  of 
frauda 

The  principal  contention  upon  the  evidence  was  on  the 

subject  of  warranty.    Warner  and  Lawrence  both  testified, 

in  substance,  that  they  refused  to  purchase  because 

11.  they  thought  it  was  too  early  to  buy  potatoes  for 
storage,  for  fear  they  would  not  keep ;  that  thereupon 
Pringle  said  they  were  good  potatoes,  and  that  he  would 
warrant  them  to  keep  in  appellees'  cellar  all  winter;  that 
thereupon  Warner  said  if  he  warranted  them  to  keep  he 
would  buy  them,  and  immediately  thereafter  Pringle  ac- 
cepted the  terms  and  telephoned  the  order  to  appellants. 
This  evidence  was  denied  by  Pringle,  and  his  testimony  was 
to  the  effect  that  appellees  were  to  inspect  the  potatoes 
when  received,  and  either  accept  or  reject  them.  This  is 
the  substance  of  the  testimony  upon  the  subject  of  war- 
ranty, and  we  cannot,  upon  such  showing,  disturb  the  de- 
cision for  insufficiency  of  the  evidence,  nor  can  we  say  that 
the  damages  assessed  are  excessive. 

The  decision  is  fully  warranted  by  the  law.  Judgment 
affirmed. 
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Administrator. 

[Xo.  6,781.    Filed  February  17,  1911.     Rehearing  denied  May  17, 

1911.] 

1.  Appeal. — Briefs, — Waiver. — ^Alleged  errors  not  discussed  are 
waived,    p.  626. 

2.  Tbial. — Verdict. — Interrogatories. — Answers  to  interrogatories 
to  the  jury  control  the  general  verdict  only  when  they  are 
in  irreconcilable  conflict  therewith,    p.  628. 

3.  Trial. — Verdict, — Interrogatories. — Presumptions.  —  Courts  in- 
dulge all  reasonable  presumptions  in  favor  of  the  general  ver- 
dict but  none  in  favor  of  the  answers  to  interrogatories  to 
the  jury.    p.  628. 

4.  Tbial. — Verdict. — Interrogatories. — In  order  that  answers  to 
the  interrogatories  to  the  jury  shall  control  the  general  ver- 
dict, the  antagonism  must  be  apparent  upon  the  face  of  the 
record  and  be  incapable  of  removal  by  any  admissible  evidence, 
p.  628. 

5.  Tbial. — Verdict. — Interrogatories. — ^If  the  answers  to  interroga- 
tories to  the  jury  exclude  every  conclusion  authorizing  a  recovery 
in  behalf  of  the  party  securing  the  general  verdict,  judgment 
should  be  rendered  on  the  answers  to  the  interrogatories,  regard- 
less of  the  general  verdict,    p.  628. 

6.  Oabbiebs. — Interurban  Railroads. — Chartering  Steamboats. — Li- 
ability. — Officers. — Ratification. — Interrogatories. — In  an  action 
by  the  administrator  of  a  passenger  against  an  Interurban  rail- 
road company  for  negligence  in  operating  a  steamboat  alleged  to 
have  been  run  In  connection  with  such  company's  cars,  thereby 
causing  the  death  of  plaintiffs  decedent,  answers  to  interroga- 
tories that  there  was  no  direct  evidence  as  to  the  time  that 
defendant's  board  of  directors  authorized  the  purchase  or  opera- 
tion of  the  Iwat,  that  such  board  authorized  the  purchase  of  the 
boat  by  the  company's  general  superintendent  of  transiwrtation, 
that  such  board  afterwards  rebuilt  it,  and  transferred  the  com- 
pany's train  servants  to  service  on  such  boat  and  paid  them  for 
such  service,  that  the  company's  servants  were  in  charge  of  the 
l)oat  at  the  time  of  the  decedent's  death,  that  the  fare  paid  was 
delivered,  with  the  car  fare,  to  defendant  and  accepted  by  it, 
do  not  overthrow  a  general  verdict  for  the  plaintiff,    pp.  629, 631. 

7.  Principal  and  Agent. — Ratification. — Interurban  Railroads. — 
Steamboat  Excursions. — Accepting  Fares. — The  acceptance  by  an 
interurban  railroad  company  of  fares  on  a  steamboat  excursion 
run  in  connection  with  such  company's  business,  estops  such  com- 
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pany  from  denying  liability  for  negligence  committed  in  tbe  op- 
eration of  such  boat,  the  officers  of  the  company  being  presumed 
to  be  acquainted  with  its  business,  and  to  know  tbe  source  of 
its  revenues,  p.  G29. 
8w  Pmncipai.  and  Agent. — Ratification, — ^Ratification  may  be 
shown  by  the  conduct  of  a  conwration  as  well  as  by  a  vote  of 
its  directors,  and  such  conduct  may  b^  shown  by  an  aiBrmation 
of,  or  by  passive  acquiescence  in,  the  act  done,  such  ratification 
having  the  same  effect  as  the  antecedent  grant  of  authority  to 
do  the  act.    p.  630. 

9.  Principal  and  Agent. — Ratification, — Corporations, — EsioppeL 
— ^A  corporation  is  estopped  to  question  the  authority  of  an  act 
done  in  its  apparent  l>ehalf  where  its  oflicers  know  thereof  and 
accept  and  retain  the  benefit  thereof,  such  corporation  being  re- 
quired to  afiirm  or  disaffirm  the  entire  transaction,    p.  630. 

10.  Evidence. — Failure  of  Party  to  Produce, — Interurban  Rail- 
roads.— Control  of  Steamboat, — The  failure  of  an  interurban  rail- 
road company,  having  the  requisite  evidence,  to  supply  definite 
information  as  to  the  ownership  and  control  of  the  steamboat 
in  question,  authorizes  the  jury  to  infer  that  if  such  evidence 
were  produced  it  would  be  unfavorable  to  such  company,  pp. 
631, 637. 

11.  Principal  and  Agent. — Corporations, — Officers. — Notice, — ^No- 
tice to  the  officer  or  agent  of  a  corporation  having  charge  of  the 
matter  in  question,  is  notice  to  the  corporation,    p.  631. 

12.  Evidence. — Declarations  of  Agent, — ^The  declarations  of  an 
agent  are  admissible  against  his  principal  only  when  made  as  to 
a  business  matter  within  the  scope  of  his  agency  and  which  is 
being  transacted  at  the  time.    p.  635. 

13.  Evidence. — Agency. — Declarations  of  Agent, — Order  of  Proof. 
— Trial. — Before  the  declarations  of  an  agent  are  admitted,  proof 
of  his  agency  should  be  given,  but  if  proof  of  the  agency  be  sup- 
plied later  the  error  in  admitting  the  declarations  first  is  harm- 
less,   p.  635. 

14.  Carriers. — Interurban  Railroads, — Evidence. — Declarations  of 
Superintendent  of  Transportation. — Operation  of  Steamboat.— 
The  declarations  of  the  superintendent  of  transportation  of  an 
interurban  railroad  company  as  to  the  company's  operation  of 
an  excursion  boat,  through  the  negligent  operation  of  which 
plaintiff's  decedent  was  drowned,  are  admissible  against  tlie 
company,    p.  636. 

15.  Carriers. — Interurban  Railroads. — Evidence. — Declarations  of 
Superintendent. — Declarations  of  Third  Persons, — In  an  action 
by  an  administrator  for  the  death  of  his  decedent  caused  by  the 
alleged  negligent  operatiy^n  of  an  excursion  boat,  run  in  connec- 
tion with  an  amusement  park  being  conducted  by  defendant 
interurban  railroad  company,  declarations  of  the  mannprer  of  such 
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park  to  the  person  in  charge  of  an  excursion  to  the  effect  that 
such  excursion  boat  was  operated  by  the  defendant  interurban 
company  and  that  the  superintendent  thereof  was  the  one  with 
whom  to  make  arrangements  for  a  commission  on  the  proceeds 
of  an  excursion  on  such  Iwat,  are  harmless,  where  such  declara- 
tions were  merely  preliminary  to  the  making  of  such  arrange- 
ments with  such  superintendent    p.  (536. 

16.  Witnesses. — Identity. — Declarations  over  Telephone, — Interur- 
ban Railroads, — SupaHntendent  of  Transportation, — ^Evidence 
showing  that  the  manager  of  a  park  agreed  with  the  manager 
of  an  excursion  to  make  arrangements  for  a  commission  on  the 
proceeds  of  an  excursion  l)oat  with  the  superintendent  of  trans- 
portation of  defendant  Interurban  railroad  company,  that  he 
called  such  superintendent  over  the  telephone  and  conversed 
with  him  on  the  subject,  that  the  manager  of  the  excursion  was 
called  to  the  telephone  and  spoke  concerning  such  commission, 
that  the  park  manager  was  recalled  and  he  was  instructed  to 
arrange  for  the  commission,  sufficiently  identifies  such  superin- 
tendent,   p.  636. 

17.  Pbincipai,  and  Agent. — Agency, — Interurban  Railro<id8. — Ex- 
cursion Boats, — In  an  action  by  an  administrator  for  the  death 
of  his  decedent  caused  by  the  alleged  negligence  of  defendant 
interurban  railroad  company  in  operating  an  excursion  boat,  evi- 
dence that  the  superintendent  of  transportation  of  such  inter- 
urban railroad  company  purchased  such  boat,  that  the  companjr's 
lK>ard  of  directors  rebuilt  it  and  placed  the  company's  servants 
in  charge  thereof,  shows  an  agency  sufficient  to  warrant  the  ad- 
mission of  his  declarations  concerning  such  boat  and  the  pro- 
ceeds therefrom,  regardless  of  his  authority  to  run  excursions 
for  the  company,    p.  636. 

18.  Carbiees. — Interurban  Railroads. — Excursion  Boats, — Opera- 
tion.— Notice. — Evidence. — Evidence  that  defendant  Interurban 
company's  servants  operated  an  excursion  boat  a  few  days  pre- 
vious to  the  time  in  question  and  that  the  company  received  the 
fares  collected,  is  admissible  in  an  action  for  the  drowning  of  a 
passenger  on  a  subsequent  excursion,  as  tending  to  show  notice  to 
the  company  of  the  operation  of  such  boat  by  its  employes,  p. 
637. 

19.  Evidence. — Failure  of  Party  to  Produce  Proof. — Effect, — ^The 
rule  that  where  a  party  fails  to  produce  evidence  peculiarly 
within  its  control,  the  presumption  Is  that  such  proof,  if  pro- 
duced, would  be  unfavorable,  does  not  ^isi^ense  with  the  rule  re- 
quiring the  plaintiff  to  establish  his  case,  but  under  such  cir- 
cumstances, if  there  is  some  evidence  tending  to  establish  the 
fact,  it  will  suffice,    p.  638. 

20.  Courts.  —  Objects.  —  Formalities,  —  Courts  seek  the  truth 
through  the  forms  and  by  the  rules  of  law.    p.  638. 
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21.  Evidence. — Declarations  as  to  Operation  of  Boat. — Intcrurban 
Railroath. — Harmlcsn  Error, — In  an  action  by  an  administrator 
for  the  alleged  negligence  of  defendant  intemrban  railroad  com- 
pany in  o{)orating  an  excursion  boat,  whereby  plaiutlfTs  decedent 
was  drowned,  evidence  of  a  telephonic  conversation  by  a  witness 
with  an  employe  of  defendant  at  defendant's  office  concerning 
assistance  in  finding  decedent*s  body,  is  harmless,  where  such 
employe,  pursuant  to  promise,  went  to  the  scene  and  so  assisted, 
and  where  the  answers  to  the  Interrogatories  showed  that  the 
jury  reached  its  conclusion  from  other  evidence  that  defendant 
had  control  of  such  boat    p.  638. 

22.  Appeal. — Harmless  Error, — Erroneous  Admission  of  Cumula- 
tif^  Evidetice. — The  erroneous  admission  of  evidence  which  is 
merely  cumulative  does  not  constitute  reversible  error,     p.  (]39. 

23.  E\iDENCE. — Bailing  Boat  after  Accident. — Manner  of  Boat's 
Leakage, — Inter  urban  Railroads, — Carriers. — In  an  action  by  the 
administrator  of  a  decedent  who  was  drowned  by  the  alleged 
negligence  of  defendant  Intemrban  railroad  company  in  operating 
an  excursion  boat,  evidence  as  to  the  bailing  of  the  boat  after 
the  accident  and  as  to  the  way  the  water  entered  the  boat,  is 
competent  though  its  probative  value  may  not  be  great,  the  con- 
dition of  the  boat  shortly  after  the  accident  tending  to  show  its 
condition  at  the  time  of  such  accident    p.  639. 

24.  Evidence. —  Photographs. —  'Sewspaper  Cuts, —  Identification. — 
Photographs  and  newspaper  cuts,  when  pn^rly  identified  by 
the  person  taking  or  making  them,  or  by  others  familiar  with 
the  scenes*  are  admissible  in  evidence,    p.  639. 

25w  Casriebs. — Steamboats. — Inspection. — Instructions, — ^In  an  ac- 
tion for  the  drowning  of  a  passenger  on  an  excursion  boat,  an 
instruction  that  a  carrier  of  passengers  for  hire  is  required  to 
test  its  machinery  and  appliances  and  to  examine  them  from 
time  to  time  in  order  to  know  whether  they  are  deteriorating  by 
wear  and  tear,  is  correct,  and  does  not  mislead  the  jury,  where 
it  was  further  instructed  that  the  carrier  is  not  an  insurer  of  its 
passengers,    p.  640. 

26.  Cabbiebs.  —  Steamboats.  —  Drotoning  Passenger.  —  Burden  of 
Proof, — Presumptions, — Instructions. — ^An  instruction  that  where 
a  passenger,  without  his  fault,  is  thrown  from  a  boat  and  is 
drowned  because  of  the  sinking  of  the  boat,  or  breaking  of  its 
parts,  the  presumption  is  that  the  person  operating  the  boat  is 
guilty  of  negligence,  unless  the  evidence  shows  there  was  none, 
is  correct,  but  this  rule  does  not  change  the  burden  of  proof,  p. 
640. 

27.  Oabbiebs. — Injuries  to  Passengers. — Ultra  Vires  Acts. — In- 
structions.— ^An  instruction  that  where  a  passenger  is  injured  by 
the  negligence  of  the  carrier,  such  carrier  cannot  be  relieved 


NOVEMBER  TERM,  1910.  625 

Indiana  Union  Traction  Co.  r.  Scribuer — 47  Ind.  App.  G21. 

from  liability  on  the  ground  that  the  injury  occurred  while  the 
carrier  was  doing  business  not  authorized  by  its  charter,  is 
correct    p.  641. 

28.  Cabriebs. — Passengers, — Who  are. — Instructions, — ^An  Instruc- 
tion outlining  to  the  Jury  the  conditions  under  which  plaintifiTs 
decedent  might  be  considered  a  passenger  of  defendant,  and  leav- 
ing the  Jury  to  determine  that  fact  from  the  evidence,  and  stat- 
ing that  if  such  facts  were  proved  the  defendant  was  required  to 
use  due  care  in  carrying  decedent.  Is  not  objectionable,    p.  642. 

29.  Tbiai^ — Instructions. — Duplication. — It  is  not  erroneous  to  re- 
fuse to  duplicate  instructions,    p.  642. 

Prom  Hamilton  Circuit  Court;  Ira  W.  Christian,  Judge. 

Action  by  Nelson  F.  Scribner,  as  administrator  of  the 
estate  of  Lora  H.  Whitson,  deceased,  against  the  Indiana 
Union  Traction  Company.  From  a  judgment  on  a  verdict 
for  $5,000  for  plaintiff,  defendant  appeals.    Affirmed, 

J.  A.  VanOsdol,  Miller,  Shirley  &  MiUer  and  Kane  6k 
Kane,  for  appellant. 
8.  A.  Hays  and  Shirts  &  Fertig,  for  appellee. 

Pei/p,  J. — ^Action  by  Nelson  F.  Scribner,  as  administrator 
of  the  estate  of  Lora  H.  Whitson,  deceased,  against  appel- 
lant, Indiana  Union  Traction  Company,  for  damages  re- 
sulting from  the  alleged  negligence  of  appellant. 

The  action  was  originally  filed  in  Marion  county,  and 
upon  change  of  venue  was  sent  to  Hancock  county,  and 
from  there  was  venued  to  the  Hamilton  Circuit  Court, 
where,  upon  issues  formed  by  a  general  denial  to  the  com- 
plaint, after  trial  and  verdict  by  jury,  judgment  was  ren- 
dered for  appellee  in  the  sum  of  $5,000,  from  which  this 
appeal  is  prayed. 

The  following  errors  are  assigned:  (1)  The  complaint 
does  not  state  facts  sufiScient  to  constitute  a  cause  of  ac- 
tion; (2)  error  of  the  Marion  Circuit  Court  in  overruling 
the  demurrer  to  the  complaint;  (3)  error  of  the  Hamilton 
Circuit  Court  in  overruling  appellant's  motion  for  judg- 
ment on  the  answers  to  the  interrogatories,  notwithstand- 
Voi..  47—40 
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ing  the  general  verdict;    (4)   error  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  first  and  second  assignments  of  error  are  not  dis- 
cussed by  appellant's  counsel  in  their  brief ^  and  are  there- 
fore waived. 

1.  The  record  discloses  that  on  August  7,  1905,  ap- 
pellee's decedent,  and  other  excursionists  from  the 
city  of  Indianapolis,  took  passage  over  the  electric  railway 
line  of  appellant  to  Broad  Ripple,  Indiana;  that  appellant 
owned  and  controlled  a  certain  boat — ^named  Sunshine — 
which  it  operated  on  White  river  as  an  inducement  to  ex- 
cursionists, and  on  said  date  undertook  to  carry  decedent 
and  about  one  hundred  seventy-five  other  persona  on 
said  boat  from  Broad  Ripple  up  White  river  a  distance  of 
about  three  miles  and  return;  that  decedent  paid  his  pas- 
sage thereon,  and  while  a  passenger  upon  said  boat  it  be- 
came disabled  and  sank  in  the  water,  resulting  in  his  death 
by  drowning. 

It  was  alleged  that  the  boat  was  old,  rotten,  unsafe  and 
incapable  of  carrying  the  number  of  passengers  taken 
aboard  on  the  fatal  trip ;  that  it  was  negligently  and  care- 
lessly managed  by  the  servants  and  employes  of  appellant, 
and  became  uncontrollable;  that  the  hull  of  the  boat  be- 
came filled  with  water,  the  deck  was  broken  off,  and  dece- 
dent was  thereby  thrown  into  the  water;  that  decedent 
was  about  twenty-nine  years  of  age,  in  good  health,  earning 
from  $800  to  $1,000  a  year;  that  he  left  surviving  him  a 
widow  and  also  two  children,  six  and  eight  years  of  age, 
respectively,  who  were  dependent  upon  him. 

Appellant  denied  ownership  or  control  of  the  vessel,  and 
sought  to  show  that  the  accident  was  due  to  the  conduct  of 
the  passengers  in  rushing  to  the  side  of  the  upper  deck, 
causing  the  vessel  to  tip  to  one  side,  by  reason  of  which 
a  chain  was  displaced  upon  the  sprocket  wheel,  leaving 
the  boat  without  motive  power,  and  causing  it  to  capsize. 
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Appellant  has  not  set  out  the  answers  to  the  interroga- 
tories in  its  brief,  but  appellee  has  supplied  the  omission. 

The  motion  for  a  new  trial  alleges  that  the  verdict  is 
not  sustained  by  the  evidence,  is  contrary  to  law,  and  that 
the  damages  assessed  are  excessive.  Other  alleged  errors 
are  based  upon  the  admission  and  exclusion  of  evidence, 
the  giving  of  certain  instructions  and  the  refusal  to  give 
instructions  requested  by  appellant. 

Appellant  insists  that  the  answers  to  the  interrogatories 
show  a  failure  of  proof  to  establish  that  appellant  either 
owned  or  was  operating  the  boat  at  the  time  of  the  acci- 
dent. 

The  answers  to  the  interrogatories  state,  in  substance, 
that  there  was  no  direct  evidence  as  to  the  time  appellant's 
board  of  directors  authorized  the  purchase  or  operation 
of  the  boat.  They  show,  however,  that  the  board  authorized 
the  purchase  of  the  boat,  by  its  general  superintendent  of 
transportation,  one  Baldwin,  and  afterwards  rebuilt  it, 
and  transferred  its  employes  from  service  upon  its  cars  on 
the  Broad  Ripple  line  to  service  upon  the  boat,  and  con- 
tinued them  upon  the  pay-roll  of  the  company  without  re- 
employment or  change  of  contract;  that  at  the  time  of  the 
accident  employes  of  appellant  were  in  charge  of  said  boat 
as  follows:  Crockett  as  engineer  and  captain,  Metsker  as 
pilot,  Davis  as  purser  and  McMahan  as  local  superintend- 
ent of  transportation;  that  the  other  men  were  employed 
by  McMahan  with  the  approval  of  Baldwin,  appellant's 
general  superintendent  of  transportation;  that  there  was 
no  direct  testimony  that  the  directors  knew  that  said  em- 
ployes and  officers  were  engaged  in  operating  said  boat  at 
the  time  of  the  accident,  but  they  did  have  notice  through 
said  official,  Baldwin,  that  such  was  the  case;  that  all  the 
money  earned  by  operating  the  boat,  both  before  and  on 
the  day  of  the  accident,  and  the  money  earned  by  operat- 
ing appellant's  cars  on  the  Broad  Ripple  line,  was,  by  its 
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employe,  placed  in  the  same  bag  and  deposited  together  in 
the  bank,  to  the  credit  of  appellant;  that  the  directors  of 
appellant,  in  the  spring  of  1905,  and  thereafter  to  the  time 
of  the  accident,  knew  that  its  employes  were  operating  said 
boat,  and  both  before  and  at  the  time  of  said  accident  the 
persons  so  operating  said  boat  represented  to  the  public 
that  they  were  operating  it  on  behalf  of  appellant,  and 
such  representations  were  also  made  by  the  employes  and 
officers  of  appellant  operating  cars  on  its  line  passing 
through  Broad  Ripple;  that,  at  the  time  of  the  accident, 
Baldwin,  the  general  superintendent  of  transportation, 
knew  that  the  boat  upon  which  appellee's  decedent  took 
passage  was  being  operated  for  and  on  behalf  of  appellant 
by  its  employes  aforesaid.  The  evidence  further  shows  that 
the  employes  on  said  boat  were  paid  by  appellant,  and  that 
the  captain  of  the  boat  wore  the  uniform  of  appellant 

Answers  to  interrogatories  and  the  general  verdict 

2.  must  be  in  irreconcilable  conflict,  before  the  former 
will  control  the  latter. 

Courts  indulge  every  reasonable  presumption  in 

3.  favor  of  the  general  verdict,  and  nothing  is  pre- 
sumed in  favor  of  the  answers  to  interrogatoriea 

The  antagonism  between  the  general  verdict  and  the  an- 
swers to  interrogatories  must  be  apparent  upon  the 

4.  face  of  the  record,  beyond  the  possibility  of  r«noval 
by  any  evidence  legitimately  admissible  under  tlie 

issues. 
However,  if  the  answers  to  the  interrogatories  exclude 
every  conclusion  that  will  authorize  a  recovery  by 

5.  the  party  in  whose  favor  the  general  verdict  is  ren- 
dered, then  judgment  should  not  be  rendered  upon 

the  general  verdict,  but  upon  the  answers  to  the  inte^ 
rogatories. 

Applying  the  well-established  rules  before  stated  to  the 
facts  shown  by  the  answers  to  the  interrogatories,  we  think 
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it  a  reasonable  presumption,  fully  warranted  by  the 

6.  facts  shown  by  the  answers  to  the  interrogatories, 
that  the  directors  and  officers  of  appellant  had  such 

knowledge  and  information  about  the  operation  of  the  boat 
in  question  by  its  employes  before  and  at  the  time  of  the 
accident,  as  to  amount  at  least  to  a  ratification  of  their 
acts  in  so  doing.  Flynn  v.  Des  Moines,  etc,  B.  Co.  (1884), 
63  Iowa  490,  19  N.  W.  312;  Kneeland  v.  Oilman  (1869), 
24  Wis.  39;  Bennett  v.  Millville  Improv.  Co.  (1902),  67 
N.  J.  L.  320,  51  Atl.  706. 

The  finding  that  there  was  no  direct  evidence  showing 
that  appellant  owned  the  boat,  or  that  its  board  of  direct- 
ors authorized  its  purchase  or  operation,  is  by  no  means 
the  equivalent  of  sa3dng  that  there  is  no  legitimate  evi- 
dence from  which  both  ownership  and  control  may  have 
been  rightfully  found  by  the  jury.  As  the  jury  had  some 
evidence  of  the  purchase  of  the  boat  by  the  general  super- 
intendent of  transportation  of  appellant,  that  it  was  re- 
built, operated  and  controlled  by  employes  of  appellant, 
and  that  the  earnings  of  the  boat  for  some  time  before  the 
accident  were  received  and  retained  by  appellant,  it  had 
the  right  to  draw  from  such  facts,  which  the  evidence 
tended  to  prove,  any  inference  or  conclusion  that  might 
reasonably  be  drawn  therefrom.  It  is  affirmatively  shown 
that  the  money  earned  from  operating  the  boat  before  and 
at  the  time  of  the  accident  was  received  and  retained  by 
appellant. 

Officers  of  a  corporation  are  presumed  to  do  their  duty 

and  to  be  acquainted  with  the  business  of  their  company, 

and  in  the  light  of  this  presumption  the  jury  was 

7.  fully  warranted  in  concluding  that  they  knew  the 
source  of  the  revenue  received  by  appellant.     If 

they  knew  the  source  of  the  money  and  retained  it,  this 
would  certainly  amount  to  a  ratification  of  the  means  em- 
ployed to  procure  it,  and  is  in  the  nature  of  an  estoppel, 
operating  against  the  company  when  it  seeks  to  repudiate 


630  APPELLATE  COURT  OP  INDIANA, 

Indiana  I'nion  Traction  Co.  v.  Scrlbner — 47  Ind.  App,  621. 

the  authority  by  which  the  boat  was  controlled  and  oper- 
ated in  its  behalf.  2  Thompson,  Ck>rporations  (2d  ed.) 
§§1960-1994;  Pittsburgh,  etc.,  B.  Co.  v.  Keokuk,  etc..  Bridge 
Co.  (1889),  131  U.  S.  371,  385,  9  Sup.  Ct.  770,  33  L.  Ed.  157; 
Fidelity  Trust  Co.  v.  LouisvUle  Gas  Co.  (1904),  118  Ky. 
588,  81  S.  W.  927,  111  Am.  St.  302-325,  notes  and  cases 
cited. 

It  has  been  held  in  such  situation  that  a  ratification  may 

be  shown  by  conduct,  and  that  no  formal  vote  or  resolution 

by  the  board  of  directors  is  necessary  to  that  end; 

8.  that  such  conduct  may  consist  either  in  affirmation 
or  in  a  failure  to  act,  that  is,  in  passive  acquies- 
cence; that  it  may  be  the  conduct  either  of  a  managing 
agent  having  authority,  or  of  the  board  of  directors,  and 
that  when  a  ratification  has  thus  taken  place  it  is  equiva- 
lent to  antecedent  authority  and  estops  the  corporation 
from  subsequently  disavowing  the  act  so  ratified.  2 
Thompson,  Corporations  (2d  ed.)  §2015  and  authorities 
cited;  Everett  v.  United  States  (1837),  6  Port  (Ala.)  166, 
30  Am.  Dec.  584. 

Where  the  officers  of  a  corporation  have  knowledge  of  a 
transaction,  and  the  company  receives  and  retains  the  ben- 
efit of  it  without  objection,  the  unauthorized  act  is 

9.  thereby   ratified,    and   the   corporation   is   estopped 
afterwards  to  repudiate  it.    Under  such  circumstances 

it  is  called  upon  to  exercise  its  option,  and  may  affirm  or 
disaffirm,  in  whole  but  not  in  part.  It  cannot  disaffirm 
so  much  of  the  unauthorized  act  as  is  onerous  while  retain- 
ing that  which  benefits.  2  Thompson,  Corporations  (2d  ed) 
§§2020,  2030,  2035  and  authorities  cited;  White  Water 
Valley  Canal  Co.  v.  Hawkins  (1853),  4  Ind.  474;  Marian 
Trust  Co.  V.  Crescent  Loan,  etc.,  Co.  (1901),  27  Ind.  App. 
451,  87  Am.  St.  257;  Peck  v.  Dorman  &  Wright  Co. 
(1890),  57  Hun  343,  10  N.  Y.  Supp.  401;  Perkins  v.  Port- 
land,  etc.,  B.  Co.  (1859),  47  Me.  573,  74  Am.  Dec.  507; 
Commonwealth   v.    Worcester   Turnpike    Corp.    (1825),  3 
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Pick.  (Mass.)  327;  Love  v.  Export  Storage  Co.  (1906),  143 
Fed.  1,  74  C.  C.  A.  155. 

Furthermore,  the  questions  of  ownership,   control  and 

operation  of  the  boat  were  so  related  to  appellant  that  it 

was  within  its  power  to  supply  definite  information 

10.  on  the  subject.  Where  a  person  has  it  within  his 
power  to  produce  witnesses,   presumably  favorably 

disposed  toward  him,  to  explain  a  transaction  or  answer  a 
controverted  question,  and  fails  so  to  do,  the  presumption 
is  that  the  testimony,  if  produced,  would  be  unfavorable 
to  him.  The  situation  of  appellant  makes  this  rule  appli- 
cable here,  and  tends  strongly  to  support  the  finding  of  the 
Jury.  Lawrence  Bank,  etc.,  v.  Baney  &  Berger  Iron  Co. 
(1893),  77  Md.  321,  26  Atl.  119;  Lee  v.  State  (1901),  156 
Ind.  541;  Wimer  v.  Smith  (1892),  22  Ore.  469,  30  Pac. 
416;  Central  Stock,  etc.,  Exch.  v.  Board  of  Trade,  etc. 
(1902),  196  111.  396,  63  N.  E.  740. 

The  answers  to  the  interrogatories  are  not  in  serious  con- 
flict with  the  general  verdict,  but,  on  the  whole,  strongly 
support  it.  We  find  no  failure  of  proof  tending  to  estab- 
lish each  of  the  material  facts  in  issue. 

The  answers  to  the  interrogatories  show  that  Baldwin 
purchased  the  boat  by  authority  of  appellant's  di- 

6.  rectors;  that  he  rebuilt  it  at  appellant's  expense, 
and  that  appellant  knew  of  and  authorized  its  oper- 
ation by  its  employes. 

Notice  to  the  agent  of  a  corporation,  relating  to  any  mat- 
ter of  which  he  has  the  control  and  management,  is 

11.  notice  to  the  corporation.  Indiana,  etc.,  B.  Co.  v. 
Snyder  (1895),  140  Ind.  647,  660;  Pittsburgh,  etc., 

B.  Co.  V.  Buhy  (1871),  38  Ind.  294,  10  Am.  Rep.  111. 

The  motion  for  judgment  on  the  interrogatories  was 
properly  overruled.  Lake  Erie,  etc.,  B.  Co.  v.  Fike  (1905), 
35  Ind.  App.  554;  McCoy  v.  Kokomo  B.,  etc.,  Co.  (1902), 
158  Ind.  662;  Fort  Wayne  Traction  Co.  v.  Hardendorf 
(1905),  164  Ind.  403;  Oleason  v.  McGHnnis  (1902),  30  Ind. 
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App.  4;  Heintz  v.  Mueller  (1901),  27  Ind.  App.  42;  WiOr 
iams  V.  Chapman  (1903),  160  Ind.  130;  Cincinnati,  etc., 
R.  Co.  V.  Madden  (1893),  134  Ini  462;  LaFollette  v.  Big- 
gins (1891),  129  Ind.  412. 

The  motion  for  a  new  trial  was  based  on  numerous 
alleged  errors  in  ruling  upon  the  admission  of  evidence. 
Several  objections  are  based  upon  the  testimony  of  Fred 
Alexander.  His  testimony  showed  that  on  July  20,  before 
the  fatality  to  appellee's  decedent  on  August  7,  1905,  the 
witness,  as  captain  of  the  Uniform  Rank  Knights  of  Pyth- 
ias, was  chairman  of  a  committee  having  charge  of  an  ex- 
cursion from  Noblesville  to  Broad  Ripple  park.  He  testified 
that  at  Broad  Ripple  he  had  a  conversation  with  W.  H. 
Labb,  who  had  local  control  of  the  amusements,  on 
the  subject  of  the  Knights'  sharing  in  the  proceeds  of  the 
amusements  for  the  day,  including  the  earnings  of  the 
boat  Sunshine.  The  witness  was  asked:  **What  is  the 
fact  as  to  making  arrangements  with  Labb  for  the  Knights 
to  share  in  the  proceeds  of  the  amusements  for  that  day?" 
Appellant  objected,  on  the  ground  that  it  was  immaterial 
what  arrangements  were  made  with  the  Knights  to  share 
in  the  proceeds,  which  objection  was  overruled,  and  the 
witness  answered:  ''Our  committee  made  arrangements 
with  Labb  for  our  organization  to  receive  a  certain  per 
cent  of  all  moneys  taken  in  on  the  different  amusements 
and  concessions  of  the  park."  ''Q.  When  you  arrived  at 
Broad  Ripple  on  the  excursion  on  that  day,  what  did  you 
learn  as  to  the  steamer  Sunshine's  having  been  included  in 
that  arrangement,  or  otherwise?"  Objected  to  on  the 
ground  that  it  was  hearsay,  that  it  was  not  shown  that  any 
one  connected  with  the  excursion  had  any  relation  to  appel- 
lant or  any  authority  to  act  for  it.  The  objection  was  over- 
ruled. '*A.  When  our  excursion  of  700  people  arrived  on 
the  grounds  I  went  directly  to  Labb,  to  make  a  contract 
with  him  to  place  members  of  our  company  in  front  of 
each  of  the  concessions  to  assist  in  all  the  business  of  the 
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concessions."  "Q.  What  arrangements  did  you  make  with 
Labb  with  reference  to  the  boat  Sunshine  T'  Objection, 
that  it  called  for  hearsay  evidence,  overruled.  *'A.  Labb 
agreed  to  make  arrangements  with  the  representative  of 
the  Union  Traction  Company,  by  which  we  were  to  receive 
a  percentage  of  the  fares  paid  on  the  boat.  We  were  in- 
formed that  it  would  not  give  us  that  per  cent." 

After  further  questions,  showing  that  Labb  called  Bald- 
win up  by  telephone  at  the  oflSce  of  appellant  in  Anderson, 
Indiana,  the  witness  was  asked:  ''What  did  Labb  say  to 
Baldwin?"  Appellant  objected,  on  the  ground  that  there 
was  no  evidence  that  he  was  talking  to  Baldwin,  or  that 
either  Baldwin  or  Labb  represented  appellant  in  the  man- 
agement of  the  boat,  or  that  the  company  had  authorized 
any  one  to  engage  in  the  excursion  business,  using  the  boat 
Sunshine  at  the  time  mentioned  in  the  complaint,  or  at  the 
time  mentioned  by  the  witness.  The  court  overruled  the 
objection,  and  the  witness  answered:  ''Labb  told  Baldwin 
that  we  had  700  people  down  there,  and  that  we  were  going 
to  boycott  the  boat  and  not  allow  our  people  to  ride  on  the 
boat  unless  we  got  our  percentage  out  of  it.  Then  Labb 
called  me  to  the  telephone  and  I  talked  to  Baldwin."  "Q. 
What  did  you  say  to  him?"  Objection,  the  same  as  last 
before  stated,  overruled.  "A.  I  told  Baldwin  there  was  a 
misunderstanding  regarding  our  commission  on  the  boat; 
that  we  were  going  to  boycott  the  steamer  Sunshine  unless 
arrangements  were  made  by  which  we  would  get  our  per- 
centage ;  that  we  would  not  allow  our  people  to  ride  on  the 
boat.  Then  Baldwin  called  to  the  telephone  this  other 
gentleman  who  was  with  me,  whose  name  I  did  not  know, 
and  talked  to  him.  Q.  What  did  Baldwin  say  in  answer  to 
him,  if  anything?  A.  Well,  he  called  him  to  the  tele- 
phone, and  after  a  conversation,  of  which  I  could  hear  only 
one  side,  this  gentleman  turned  round  and  said  to  me: 
'We  have  to  give  the  Indiana  Union  Traction  Company 
forty  per  cent  of  the  gross  receipts  of  the  boat,  and  I  am 
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instructed  by  Baldwin  that   twenty   per  cent  will  go  to 
vou.'  '' 

Thomas  W.  Pearson  testified,  on  direct  examination,  over 
appellant's  objection,  about  his  efforts  to  communicate 
with  appellant  over  the  telephone  several  hours  after  the 
accident,  and  his  conversation  by  telephone  with  J.  S. 
Starkey,  as  follows:  "Q.  Did  it  give  the  name  of  the  of- 
fice where  the  number  was  located?  A.  Yes,  said  Indiana 
Union  Traction  ofSce.  Q.  How  many  efforts  did  you  make 
to  call  up  the  office  before  you  got  an  answer  from  any  one 
purporting  to  represent  the  company!  A.  Three  times. 
Q.  Whom  did  you  get  finally?  A,  J.  S.  Starkey.  Q.  Did 
you  have  a  conversation  with  Mr.  Starkey?  A.  Yes,  sir, 
I  did.  Q.  Tell  the  jury  what  he  said  to  you  and  you  said 
to  him  in  regard  to  the  boat."  To  this  question  appellant 
interposed  the  objection  that  it  was  not  shown  that  Starkey 
had  any  authority  to  speak  for  appellant,  and  that  any 
conversation  could  not  tend  to  show  that  the  Indiana 
Union  Traction  Company  was  engaged  in  ox>erating  the 
boat  Sunshine  on  the  day  of  the  accident  to  appellee's  de- 
cedent, and  because  the  testimony  was  hearsay,  and  there 
was  not  sufficient  identification  of  the  person  alleged  to  be 
talking  for  appellant.  The  objection  was  overruled,  and 
the  witness  answered:  *'I  asked  him  if  his  company 
owned  the  boat  Sunshine,  and  told  him  that  there  had  been 
a  body  lost,  and  I  thought  it  ought  to  furnish  some  assist- 
ance, and  he  waiited  to  know  what  assistance  I  wanted. 
I  told  him  ropes,  cant-hooks,  an  ax,  saw,  and  two  or  three 
men,  if  possible,  and  a  diver.  He  said  he  would  come  out. 
For  me  to  meet  him  at  the  car.  And  I  said  to  him:  'How 
will  I  know  you?'  and  he  said:  'You  will  know  me  all 
right;  I  have  a  mole  either  on  or  near  my  nose.'  I  went  to 
the  cars  every  thirty  minutes,  but  no  one  came."  Appel- 
lant moved  to  strike  out  the  answer,  for  the  reasons  stated 
in  the  objection,  which  motion  was  overruled.  "Q.  Did 
Starkey  come  out  at  all  ?    A.  Yes.    Q.  Did  he  assist  in  any 
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way!  A.  Yes,  he  helped  to  carry  the  body  to  the  boat- 
house.  Q.  What  time  was  that!  A.  About  3  o'clock.  Q. 
What  did  Starkey  say  to  you  when  he  came  out?  A.  Told 
me  who  he  was.  Q.  What  is  the  fact  as  to  whether  you 
found  the  mole  on  his  face  as  he  described  itt  A.  I  think 
I  did." 

Further  objection  was  made  to  the  testimony  of  William 
Bacon,  on  the  subject  of  bailing  out  water  from  the  hull 
of  the  vessel  after  the  accident,  and  to  the  testimony  of 
Sam  Jones,  on  the  subject  of  how  the  water  got  into  the 
boat. 

Appellee  offered  in  evidence  some  photographs  of  the 
boat  taken  after  the  accident  and  after  a  part  of  the  boat 
had  been  moved  across  the  river,  also  a  newspaper  cut 
showing  the  condition  of  the  boat  shortly  after  the  acci- 
dent. All  of  which  were  admitted  over  appellant's  objec- 
tions. 

One  of  the  objections  urged  to  the  testimony  of  Alex- 
ander and  others  was  that  the  persons  communicated  with 
were  not  shown  to  have  authority  to  represent  or  speak 
for  appellant. 

The  general  rule  is  that  the  declarations,  admissions  or 
acts  of  an  agent  are  evidence  against  his  principal, 

12.  only  when  they  are  made  as  to  a  business  matter 
within  the  scope  of  his  agency,  and  which  is  being 

transacted  at  the  time. 

The  rule  also  requires  the  agency  to  be  proved  before 

the  declarations  of  the  agent  are  admissible,  but  if,  after 

the  declarations  have  been  received  in  evidence,  the 

13.  agency  is  sufficiently  proved,  the  error  becomes 
harmless.     In  such  case  it  is,  in  effect,  the  order  of 

proof,  and  not  the  proof  itself,  that  is  subject  to  criti- 
cism.   Rowell  V.  Klein  (1873),  44  Ind.  290. 

This  rule  is  applicable  here,  for  there  was  evidence  show- 
ing the  relation  of  Baldwin  to  the  appellant  at  the  time 
and  before  the  accident  sufficient  to  admit  proof  on  the 


636  APPELLATE  COURT  OP  INDIANA, 

Indiana  Union  Traction  Co.  r.  Scrlbner — 47  Ind-  App.  621. 

theory  that  he  had  authority  to  represent  the  com- 

14.  pany.    Indeed,  his  position  was  shown  to  be  such  as 
to  give  him  a  wide  range  of  authority  for  appel- 
lant on  all  matters  of  transportation  and  in  relation  to  the 
boat  Sunshine. 

The  conversations  of  the  witness  Alexander  with  W.  H. 
Labb  were,  in  their  nature,  preliminary  to  the  conversa- 
tions of  both  Alexander  and  Labb  over  the  tele- 

15.  phone  with   Baldwin,   and  were  not  objectionable; 
but  even  if  objectionable  as  hearsay,  certainly  were 

harmless.  The  objection  that  it  was  immaterial  what  ar- 
rangements were  made  about  the  use  of  the  boat,  and  the 
proceeds  from  its  use,  with  other  persons  and  at  another 
time,  was  not  made  to  the  questions  calling  for  the  con- 
versation over  the  telephone  with  Baldwin,  but  to  a  pre- 
vious question  asked  Alexander,  calling  for  the  fact  of 
making  arrangements  with  Labb  for  the  Knights  to  share 
in  the  proceeds  of  the  amusements  on  July  20,  1905. 

"We  have  held  that  the  objection  to  the  showing  of  the 

agency  of  Baldwin  is  not  well  taken.     The  objection  to 

his  identity  cannot  be  sustained,  in  view  of  the  evi- 

16.  dence  showing  how  and  where  he  was  called  to  talk 
over  the  telephone,  his  relations  to  appellant,  and 

the  particular  business  inquired  about.     The  further  ob- 
jection that  there  was  no  showing  that  Baldwin  or 

17.  any  one  else  had  authority  to  engage  in  the  excur- 
sion business  for  appellant,  at  the  time  of  the  acci- 
dent or  at  the  time  mentioned  by  the  witness,  is  not  ten- 
able. The  evidence  of  Baldwin's  agency  was  sufficient  to 
warrant  the  admission  of  the  conversation  with  him  about 
the  boat  and  the  proceeds  from  its  use,  independent  of 
what  may  or  may  not  have  been  proved  about  authority 
to  run  excursions. 

It  will  be  observed  that  no  objection  is  urged  to  the  con- 
versation over  the  telephone  between  Labb,  Alexander  and 
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Baldwin,  on  the  ground  that  the  conversation  related 

18.  to  another  time  and  a  different  transaction  than  that 
nnder  investigation  at  the  trial.  But  even  if  such 
objections  had  been  urged,  we  doubt  if  they  could  be  sus- 
tained, as  the  proof  showed  the  transaction  inquired  about 
occurred  only  seventeen  days  before  the  fatality  now  un- 
der consideration,  and  that  the  same  employes  were  then 
operating  the  boat,  and  receiving  the  proceeds  from  its 
use  for  appellant,  as  on  August  7,  when  the  boat  capsized 
and  sank. 

There  are  numerous  instances  where  similar  or  collateral 
acts  and  transactions  may  be  given  in  evidence  as  tending 
to  show  notice,  knowledge  and  the  like.  1  Wigmore,  Evi- 
dence §§301,  302;  1  Elliott,  Evidence  §§165,  175,  185; 
City  of  Delphi  v.  Lowery  (1881),  74  Ind.  520,  39  Am. 
Rep.  98;  Pittsburgh,  etc.,  B.  Co.  v.  Ruby  (1871),  38  Ind. 
294,  10  Am.  Rep.  111. 

The  tendency  of  Alexander's  testimony,  giving  the  con- 
versation with  Baldwin,  was  to  show  that  appellant  con- 
trolled and  operated  the  boat.    If  it  was  a  fact  that 

10.  appellant  operated  and  controlled  the  boat  on  July 
20,  and  did  not  do  so  on  August  7,  or  if  it  at  no 
time  operated  and  controlled  it,  or  if  Baldwin  and  Starkey 
were  not  agents  of  appellant,  or  were  not  talked  to  over 
the  telephone,  as  claimed  by  the  witnesses,  appellant  had 
ample  means  and  opportunity  of  enlightening  the  jury  on 
these  subjects,  by  calling  Baldwin  and  Starkey  as  wit- 
nesses, and  by  bringing  in  its  directors  and  officers  to  dis- 
prove such  claims. 

This,  appellant  failed  to  do.  Having  power  and  oppor- 
tunity to  produce  the  witnesses,  presumably  favorable  to 
it,  to  explain  the  situation  or  disprove  the  testimony  offered 
to  show  its  control  and  operation  of  the  boat,  its  failure 
to  do  so  raises  the  presumption  that  the  testimony,  if  pro- 
duced, would  have  been  unfavorable  to  appellant.     Yula 
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V.  New  York,  etc.,  B.  Co.  (1902),  78  N.  Y.  Supp.  770,  39 
Misc.  59;  Lee  v.  State,  supra;  16  Cyc.  1062-1064,  and  cases 
cited. 

This  doctrine  does  not  change  the  rule  requiring  proof 

of  material  facts;  but  where  there  is  some  proof  tending 

to  establish  such  facts,  it  is  a  reasonable  and  salu- 

19.  tary  rule  that  may  be  considered  in  weighing  the 
testimony.  It  is  peculiarly  applicable  to  corpora- 
tions that  of  necessity  transact  business  through  agents 
and  officers,  who  are  naturally  favorable  to  them,  and  may, 
by  a  policy  of  evasion  or  omission,  seek  to  win  by  the  weak- 
ness and  limitations  of  their  adversaries.  This  is  their 
legal  right,  and  complaint  need  not  be  made  that  corpo- 
rations resort  to  such  policies.     But,  on  the  other  hand, 

courts  are  seeking  for  the  truth  through  the  forms 

20.  and  by  the  rules  of  law,  and  parties  litigant  cannot 
complain  of  the  reasonable  application  of  any  rule 

of  law  that  aids  the  court  in  attaining  the  end  in  view. 

What  we  have  said  about  the  objections  to  the  testimony 

of  Alexander  is,  in  the  main,  applicable  to  the  testimony 

of  Pearson.    He  claimed  that  his  conversation  over 

21.  the  telephone  with  J.  S.  Starkey,  in  the  office  of  ap- 
pellant and  shortly  after  the  accident,  was  confirmed 

by  subsequent  personal  conversations,  and  related  to  ap- 
pellant's furnishing  assistance  to  recover  decedent's  body, 
and  to  his  coming  to  Broad  Ripple  to  assist  in  that  work. 

Considering  the  other  testimony  on  the  subject  of  the 
control  and  management  of  the  boat,  this  evidence  was 
harmless,  for  it  was  only  remotely,  if  at  all,  connected  ^vith 
that  subject,  and  the  other  parts  of  the  conversation  could 
not  in  any  way  have  influenced  the  jury. 

The  answers  to  the  interrogatories  show  conclusively 
that  the  jury  reached  its  conclusion  on  the  subject  of  the 
control  and  management  of  the  boat  from  the  other  evi- 
dence on  the  subject,  and  confirm  the  view  that  this  evi- 
dence did  not  harm  appellant. 
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Purthermore,  where  there  is  material  competent  evidence 
to  prove  a  fact,  the  admission  of  incompetent  and  imma- 
terial evidence,  tending  to  prove  such  fact,  is  not 

22.  reversible  error.     Louisville,  etc.,  B.  Co.  v.  Miller 
(1895),  141  Ind.  533,  561;  Snell  v.  Maddux  (1898), 

20  Ind.  App.  172;  Hauck  v.  Mishawaka,  etc.,  Mfg,  Co. 
(1901),  26  Ind.  App.  513;  Naugle  v.  State,  ex  rel.  (1885), 
101  Ind.  284. 

The  objections  to  the  testimony  of  the  witnesses  Bacon 

and  Jones  go  rather  to  the  weight  than  to  the  competency 

of  the  evidence.     The  changed  conditions  and  the 

23.  time  of  their  observations  were  not  such  as  to  make 
their  evidence  inadmissible.     The  conditions  shortly 

after  the  accident  afforded  some  evidence  of  the  condi- 
tions at  the  time  it  occurred.  Hopkins  v.  Boyd  (1897), 
18  Ind.  App.  63. 

The  objections  to  the  admissibility  of  exhibits  E, 

24.  P  and  G,  which  were  photographs,  and  of  H,  which 
was  a  newspaper  cut,  showing  the  boat  at  the  time 

and  shortly  after  the  accident,  cannot  be  sustained. 

Photographs  and  other  representations  are  admissible  in 
evidence,  when  shown  to  be  reasonably  accurate  represen- 
tations of  the  place,  thing  or  injury  under  investigation. 
The  preliminary  proof  may  be  furnished  by  persons  other 
than  those  who  made  the  representation;  but  before  admit- 
ting a  newspaper  cut  in  evidence,  the  trial  court,  by  care- 
ful inquiry,  should  be  satisfied  as  to  its  identity,  and  that 
it  is  a  fair  and  reasonably  accurate  representation  of  the 
object  or  subject  under  investigation. 

In  this  case  both  the  newspaper  cut  and  the  photographs 
gave  views  of  the  boat  shortly  after  the  accident,  and  the 
proof  furnished  by  the  cut  was,  in  a  measure,  cumulative 
of  that  made  by  the  photographs,  and  it  is  apparent  ap- 
pellant was  not  harmed  by  its  introduction.  City  of  Hunt- 
ington V.  Lusch  (1904),  33  Ind.  App.  476;  9  Ency.  Ev. 
776,  777;  New  York,  etc.,  B.  Co.  v.  Bobbins  (1906),  38  Ind. 
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App.  172;  Huntington  Light,  etc.,  Co,  v.  Beaver  (1905), 
37  Ind.  App.  4;  Keyes  v.  State  (1890),  122  Ind.  527;  Doug- 
lass V.  State  (1897),  18  Ind.  App.  289;  Miller  v.  Louisville, 
etc,,  R.  Co.  (1891),  128  Ind.  97;  DePorge  v.  New  York, 
etc.,  R.  Co.  (1901),  178  Maas.  59. 

Appellant  complains  of  the  giving  of  certain  instractions 
hy  the  court  at  the  request  of  appellee,  and  especially  of 
four  and  nine,  which  are  as  follows:  **(4)  The  law  not 
only  requires  the  carrier  of  passengers  thoroughly  to  ex- 
amine and  test  its  vehicles,  machinery  and  all  parts  and 
appliances  thereof  used  in  transporting  passengers,  but 
such  carrier  is  also  required  further  thoroughly  to  examine 
said  vehicle  and  machinery  from  time  to  time  thereafter 
in  order  to  know  whether  such  vehicles  and  machinery  are 
deteriorating  by  wear  and  tear."  **(9)  When  the  fact 
has  been  established  that  a  passenger  on  a  boat,  while  be- 
ing carried  as  a  passenger  for  hire,  has  been  thrown  into 
the  water  and  drowned,  without  his  fault,  by  the  sinking 
of  the  boat  or  the  breaking  down  of  the  parts  thereof,  the 
law  will  presume  negligence  on  the  part  of  the  persons 
operating  the  boat,  unless  the  evidence  shows  there  was 
none." 

Instruction   four  is  not  objectionable   for  the   reasons 

urged.     It  correctly  states  the  law  applicable  to  the  facts 

of  this  case.     The  court  in  numerous  instructions 

25.  told  the  jury  that  appellant  was  not  an  insurer  of 
its  passengers.     Louisville,  etc.,  R.  Co.  v.  Snyder 

(1889),  117  Ind.  435,  437,  3  L.  R.  A.  434,  10  Am.  St.  60; 
Cincinnati,  etc.,  R.  Co.  v.  McMuUen  (1889),  117  Ind.  439, 
10  Am.  St.  67. 

Instruction  nine  applied  to  the  facts  of  this  particular 
case  a  well-recognized  rule  of  law.     It  was  not,  as  appel- 
lant contends,  a  statement  that  every  accident  to  a 

26.  vehicle  carrying  passengers  gives  rise  to  the  pre- 
sumption  of   negligence   in   favor   of   the   injured 

passenger. 
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In  the  case  of  Terre  Hauie,  etc,  R.  Co.  v.  Sheeks  (1900), 
155  Ind.  74,  95,  our  Supreme  Court,  in  speaking  of  this 
rule,  said:  "While  the  burden  is  upon  the  passenger  su- 
ing to  maintain  the  affirmative  of  the  issue,  still,  under 
srach  circumstances,  the  mere  happening  of  the  accident  is 
at  least  prima  facie  evidence  of  the  negligence  upon  the 
part  of  the  company  or  carrier,  and  it  will  be  incumbent 
upon  the  latter  to  produce  evidence  which  will  excuse  the 
prima  facie  failure  of  duty  on  its  part;  or,  in  other  words, 
it  has  the  burden  of  proving,  in  order  to  rebut  the  pre- 
sumption of  negligence,  under  the  circumstances,  that  the 
accident  could  not  have  been  avoided  by  the  exercise  of 
the  highest  practical  care  and  diligence." 

This  rule  does  not  change  the  general  burden  of  proof, 
but  simply  provides  that  when  a  passenger  is  aboard  a  ve- 
hicle over  which  he  has  no  control,  and  is  injured,  without 
any  fault  of  his  own,  by  reason  of  defective  and  insufficient 
means  of  transportation,  the  happening  of  the  accident  re- 
sulting in  an  injury,  when  proved,  amounts  to  prima  fade 
evidence  of  negligence  on  the  part  of  the  carrier,  and  makes 
it  incumbent  upon  it  to  produce  evidence  to  overcome  the 
prima  facie  case  thus  established.  Pittsburgh,  etc.,  B.  Co. 
V.  Williams  (1881),  74  Ind.  462;  Memphis,  etc..  Packet  Co. 
V.  McCool  (1882),  83  Ind.  392,  43  Am.  Rep.  71;  Louisville, 
etc.,  R.  Co.  V.  Thompson  (1886),  107  Ind.  442,  57  Am.  Rep. 
120;  Pittsburgh,  etc.,  R.  Co.  v.  Higgs  (1906),  165  Ind.  694, 
4L.R.A.  (N.  S.)  1081. 

Instruction  one,  given  at  the  request  of  appellee,  simply 

told  the  jury  that  where  a  passenger  has  been  injured  by 

the  negligence  of  the  carrier,  such  carrier  cannot  be 

27.  relieved  from  the  responsibility  of  its  negligence  by 
showing  that  the  injury  occurred  while  the  carrier 
was  doing  business  not  authorized  by  its  charter. 

Instruction  two,  of  which  complaint  is  made,  stated  to 
the  jury  the  conditions  under  which  appellee's  decedent 
Vol.  47—41 
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might  be  considered  a  passenger  of  appellant,  and 

28.  left  the  jury  to  determine  the  facts  from  the  evi- 
dence,   and   then   stated   that   if   such   facts  were 

proved,  appellant  was  bound  to  use  due  care  in  carrying 
the  passenger.  These  instructions  are  not  objectionable, 
and,  when  considered  in  connection  with  the  other  instruc- 
tions given,  state  the  law  correctly  as  applied  to  the  facts 
of  this  case. 

Appellant  also  complained  of  the  refusal  of  the  court 

to  give  instructions  one  and  two,  tendered  by  it    It  is 

sufficient  to  say  that,  so  far  as  these  instructions 

29.  were  applicable  to  the  facts  of  the  case,  instruction 
four,  tendered  by  appellant  and  given  by  the  court, 

stated  the  law  fully  upon  the  identical  propositions  pre- 
sented in  instructions  one  and  two,  which  were  refused. 

We  have  read  all  the  instructions  given  and  refused, 
and  under  the  well-recognized  rules  for  considering  in- 
structions, which  we  deem  it  unnecessary  to  repeat  here, 
find  no  error  in  either  the  giving  or  the  refusing  to  give 
instructions. 

There  is  no  available  error  shown  by  the  record.  Judg- 
ment affirmed. 


Ferdinand  Railway  Company  v.  Bretz. 

[No.  7,249.    Filed  May  18,  1911.1 

1.  Appeal. — Briefs. — Errors  Relied  upon. — Waiver. — Where  appel- 
lant's brief  under  the  heading,  "Errors  Relied  on  for  Reversal." 
sets  out  only  the  ruling  on  its  motion  for  a  new  trl^l,  other  as^ 
slgnments  are  waived,    p.  643. 

2.  Railroads.  —  Condemnation.  —  Emhankments.  —  Over/lotrs.  — 
Damages. — Evidence. — Evidence  that  defendant's  land  was  ap- 
propriated for  a  railroad  right  of  way,  that  an  embankment  was 
constructed  for  the  track,  that  the  remainder  of  his  land  was 
subject  to  overflow,  and  that  the  embankment  would  cause  tlie 
overflow  to  remain  on  the  land  for  several  days,  sustains  a  ve^ 
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diet  for  damages ;  and  the  Judgment  will  not  be  considered  exces- 
sive, where  there  was  some  evidence  supporting  the  verdict,  p. 
614. 

3.  Eminent  Domain. — Damages, — All  damages,  present  and  pro- 
spective, naturally  and  ordinarily  arising  from  the  condemnation 
of  a  railroad  right  of  way,  should  be  assessed  in  such  condemna- 
tion proceeding,    p.  645. 

4.  Eminent  Domain. — Damages. — Speculative, — Floods. — Specula- 
tive or  possible  future  damages  caused  by  the  condemnation  of  a 
railroad  right  of  way  cannot  be  allowed ;  but  prospective  damages 
from  high  water  and  overflows  are  not  speculative,  where  con- 
ditions are  created  making  certain  the  happening  of  such  events, 
p.  645. 

From  Dubois  Circuit  Court;  Thomas  Duncan,  Special 
Judge. 

Action  by  the  Ferdinand  Railway  Company  against 
William  H.  Bretz.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

C.  M.  C.  Shanks  and  B,  W.  Armstrong,  for  appellant. 
John  E.  McFall  and  Bomar  Traylor,  for  appellee. 

Lairy,  p.  J. — Appellant  filed  an  instrument  of  appro- 
priation with  the  clerk  of  the  Dubois  circuit  court,  to  con- 
demn a  right  of  way  for  a  railroad  across  the  land  of  ap- 
pellee. The  court  appointed  appraisers,  who  filed  an 
award,  assessing  damages  to  appellee  in  the  sum  of  $185. 
Appellee  filed  exceptions  to  the  award  of  the  appraisers, 
the  case  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  a  finding  made  and  judgment  rendered  in 
favor  of  appellee  in  the  sum  of  $667. 

The  only  error  relied  on  for  reversal  and  presented  by 

appellant  in  its  brief  is  the  overruling  of  appellant's  motion 

for  a  new  trial.    The  assignment  of  errors  contains 

1.  other  specifications,  but  as  the  brief  does  not  state 
that  any  other  error  is  relied  on,  except  that  pre- 
sented by  the  ruling  on  the  motion  for  a  new  trial,  and  as 
that  is  the  only  alleged  error  set  out  in  the  brief  under  the 
heading  ** Error  Relied  on  for  Reversal,"  that  error  will 
be  considered  and  all  others  will  be  treated  as  waived. 
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Appellant  presents  three  questions  arising  under  the  mo- 
tion for  a  new  trial,  (1)  that  the  fincling  of  the  court  is  not 
sustained  by  the  evidence ;  (2)  that  the  finding  of  the  court 
is  contrary  to  law,  and  (3)  that  the  damages  awarded  are 
excessive. 

The  evidence  is  clearly  sufficient  to  sustain  the  finding. 
It  was  undisputed  at  the  trial  that  appellant  had  appro- 
priated a  right  of  way  across  the  lands  of  appellee, 

2.  had  taken  possession  thereof,  and  had  built  an  em- 
bankment about  two  feet  in  height  for  its  roadbed. 
The  evidence  was  conflicting  as  to  the  value  of  the  land  ap- 
propriated, but  there  was  evidence  that  it  was  worth  from 
$60  to  $75  an  acre.  Appellee  was,  therefore,  beyond  all 
question,  entitled  to  a  finding  in  his  favor  for  some  amount. 
The  question  as  to  whether  the  damages  awarded  are  exces- 
sive, depends  upon  the  injury  resulting  to  the  remainder 
of  appellee's  land  not  appropriated.  The  evidence  shows 
that  the  remainder  of  the  tract,  not  appropriated,  con- 
sisted of  about  one  hundred  acres  of  bottom  land  lying  im- 
mediately south  of  the  right  of  way  and  the  embankment 
built  thereon;  that  all  of  said  tract  drained  to  the  north, 
and  was  subject  to  overflow  from  a  creek  in  times  of  heavy 
rain  fall;  that  the  overflow  consisted  of  headwater  and  not 
of  backwater,  and  that  before  the  embankment  was  built 
the  water  drained  oflf  the  land  within  a  day  or  two  after 
such  rain,  but  that,  in  the  opinion  of  the  witnesses,  the  em- 
bankment retarded  the  flow  of  the  water  toward  the  north 
and  held  it  back  on  the  land  for  eight  or  ten  days  after 
such  rainfall.  Appellant  made  no  objection  to  the  intro- 
duction of  this  evidence,  but,  on  appeal,  contends  that  the 
court  should  not  have  considered  it  in  fixing  the  amount 
of  damages  to  be  awarded,  for  the  reason  that  it  tends  to 
prove  damages  of  a  remote  and  speculative  character  de- 
pendent upon  contingencies  that  may  never  arise. 

The  rule  for  the  assessment  of  damages  in  condemna- 
tion proceedings  is  that  all  damages,  which  will  naturally 
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and  ordinarily  result  from  or  be  incident  to,  the  im- 

3.  provement  to  be  made  or  the  work  to  be  constructed, 
should    be    awarded    in    such    proceedings.      The 

damages  are  assessed  once  for  all,  and  should  include  pro- 
spective as  well  as  present  damages.  White  v.  Chicago,  etc., 
R.  Co.  (1890),  122  Ind.  317,  17  L.  R.  A.  257;  Chicago, 
etc.,  B.  Co.  V.  Hunter  (1891),  128  Ind.  213. 

It  has  been  held  that  the  prospective  damages  which  may 

be  allowed  should  not  include  damages  which  may  arise  in 

the  future  from  the  happening  of  some  possible  but 

4.  uncertain  event,  such  as  the  danger  to  which  the 
owner  of  the  residue  of  the  land  and  the  members 

of  his  family  may  be  exposed  in  crossing  the  tracks  located 
upon  the  right  of  way  condemned,  owing  to  the  negligent 
operation  of  trains.  Indianapolis,  etc.,  B.  Co.  v.  Branson 
(1909),  172  Ind.  383. 

We  recognize  the  principle  in  the  case  last  cited,  but 
hold  that  it  has  no  application  to  the  character  of  pro- 
spective damages  which  the  evidence  in  this  case  tends  to 
prove.  There  is  nothing  conjectural  or  contingent  about 
the  conditions  shown.  The  embankment  caused  by  the 
improvement  of  the  right  of  way  appropriated  is  shown 
to  exist  across  the  north  side  of  appellee's  land,  and  it  is 
shown  that  the  land  of  appellee  not  appropriated  naturally 
drains  in  that  direction  and  is  subject  to  overflow.  That 
there  will  be  heavy  rain  falls  in  the  future,  as  there  has 
been  in  the  past,  cannot  be  held  to  be  a  subject  for  specu- 
lation or  conjecture.  An  event  which  is  sure  to  occur  in 
the  ordinary  course  of  nature  cannot  be  said  to  be  uncer- 
tain, or  to  depend  upon  contingencies  which  may  never 
happen.  The  evidence  referred  to  was  properly  considered 
in  arriving  at  the  amount  of  damages  to  be  awarded. 

The  judgment  of  the  lower  court  is  affirmed. 
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Indiana  Union  Traction  Company  v.  Myers, 

Administratrix, 

[No.  6,874.     Filed  February  2,  1911.     Rehearing  denied  May  18. 

1911.] 

1.  Negligence. — Contributory, — Burdeti  of  Proof. — ^Tlie  burden  of 
proving  contributory  negligence  is  on  defendant     p.  648. 

2.  Trial. — Verdict. — Contributory  yegligence. — ^A  general  verdict 
for  the  plaintiff  in  a  negligence  case  constitutes  a  finding  tliat 
the  plaintiff  was  not  guilty  of  contributory  negligence.    p.64&. 

3.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  oral  evidence,  but  will  determine  whether  there  is  any  evi- 
dence tending  to  support  the  verdict,  and  if  there  is,  the  verdict 
Is  conclusive,    p.  648. 

4.  Railboads. — Interurban. — Crossing  Injuries. — Contributory  Ifeg- 
ligence. — Jury. — ^Where  the  evidence  tends  to  show  that  plalntilTs 
decedent  was  driving  a  covered  milk  wagon,  that  he  attempted 
to  cross  defendant  interurban  railroad  company's  track,  that  ob- 
structions prevented  his  vi.sion  of  the  track  to  the  north  until 
he  was  within  six  or  eight  feet  of  the  track,  that  about  900 
feet  north  from  the  crossing  defendant  sounded  the  whistle,  that 
the  car  was  running  thirty  miles  an  hour,  that  decedents  horses 
were  on  the  track  when  he  was  first  enabled  to  see  up  the  track, 
that  the  motorman  made  little  or  no  effort  to  check  the  car  until 
the  collision  happened,  and  that  the  car  ran  from  125  to  150  feet 
before  stopping,  the  question  of  decedent's  contributory  negli- 
gence is  for  the  jury.    pp.  648, 652. 

5.  Railroads. — Crossings. — Danger. — Notice. — A  known  railroad 
crossing  constitutes  notice  of  danger,  and  the  unexcused  failure 
of  a  traveler  to  use  his  senses  in  looking  and  listening  for  ap- 
proaching cars,  will  preclude  a  recovery,  where  such  failure  prox- 
imately contributes  to  his  injury,    p.  651. 

6.  Negligence. — Contributory. — Burden  of  Proof. — Dangcr.—Pre^ 
sumptions. — Proof  that  decedent  knew  that  the  railroad  cross- 
ing on  which  he  was  killed  was  dangerous  does  not  establish 
contributory  negligence,  as  contributory  negligence  must  be  estab- 
lished by  evidence  and  not  by  presumptions,    p.  651. 

7.  Railboads. —  Highway  Crossings. —  Sounding  Whistles. —  yegli- 
gence. — The  failure  of  an  interurban  railroad  company  to  sound 
its  w^histle  not  more  than  100  rods  nor  less  than.  80  rods  from  a 
highway  crossing  constitutes  a  misdemeanor  (§2679  Burns  1908L 
Acts  1905  p.  584,  §673)  and,  as  to  one  using  such  crossing,  is  neg- 
ligence per  se.    p.  652, 
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8.  Appeal. — Briefs. — Instructions, — Setting  out  Part. — Where  an 
instruction  Is  attacked,  the  brief  should  set  it  out  entire,  since 
it  must  be  considered  as  a  whole,    p.  654. 

9.  Trial. — Jfistructions. — Invading  Province  of  Jury. — ^The  facts 
of  a  «ase  are  for  the  jury  and  should  not  be  assumed  in  the  in- 
structions,   p.  654. 

10.  Negligence. — Last  Clear  Chance. — Complaint. — Instructions. — 
Under  general  allegations  of  negligence,  evidence  is  admissible  to 
show  that  defendant  violated  a  duty  under  the  doctrine  of  "last 
clear  chance,"  and  an  instruction  as  to  liability  thereunder  is 
proper  where  there  is  evidence  tending  to  show  a  violation  of 
such  duty.    p.  654. 

11.  Railboads. — Interurhan. — Isegligcnce. — Last  Clear  Chance. — 
Hightvay  Crossings. — Where  the  plaintiff's  horses  were  on  the 
interurban  tracks  when  the  car  was  300  feet  away  running  thirty 
miles  an  hour  and  no  effort  was  made  to  check  the  car,  a  col- 
lision appearing  inevitable,  the  doctrine  of  "last  clear  chance" 
applies,    p.  657. 

Prom  Henry  Circuit  Court;  Ed  Jackson^  Judge. 

Action  by  Anna  Myers,  as  administratrix  of  the  estate 
of  Franklin  C.  Myers,  deceased,  against  the  Indiana  Union 
Traction  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $3,000,  defendant  appeals.    Affirmed. 

J.  A,  Van  Osdol,  Kittinger  &  Diven  and  Forkner  <fc 
Forkner,  for  appellant. 
Eugene  H.  Bundy  and  Wymond  J.  Beckett,  for  appellee. 

Myers,  C.  J. — ^Appellee  brought  this  action  against  ap- 
pellant to  recover  damages  for  the  death  of  her  decedent, 
Franklin  C.  Myers,  resulting  from  the  alleged  negligence 
of  appellant  in  running  one  of  its  cars  against  the  dece- 
dent at  a  highway  crossing.  A  complaint  in  one  para- 
graph, answered  by  a  general  denial,  formed  the  issues  sub- 
mitted to  a  jury,  resulting  in  a  verdict  and  judgment  in 
favor  of  appellee.  Appellant's  motion  for  a  new  trial  was 
overruled,  and  this  ruling  is  assigned  as  error.  Under  this 
assignment  the  questions  discussed,  and  the  errors  relied 
on  for  a  reversal  of  the  judgment,  are  presented. 

Appellant  first  insists  that  the  evidence  shows,  without 
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any  contradiction,  that  decedent  was  himself  guilty 

1.  of  contributory  negligence.    The  burden  of  showing 
contributory  negligence  on  the  part  of  decedent  was 

2.  on  appellant.     The  general  verdict  amounted  to  a 
finding    that    appellant    had    not    established    that 

fact. 

It  must  1)6  kept  in  mind  that  appellate  tribunals  in  this 

jurisdiction  will  not  weigh  oral  evidence,  but  will  look  to 

the  evidence,  when  its  sufficiency  to  sustain  the  ver- 

3.  diet  is  challenged,  and  consider  it  most  favorably 
and   with    all    reasonable    inferences   to   be   drawn 

therefrom,  in  support  of  the  general  finding  of  the  jury. 

CUvelandy  etc.,  R.  Co.  v.  Wynant  (1893),  134  Ind.  681, 

686;  Bobbins  v.  Spencer  (1895),  140  Ind.  483,  487.     In 

matters  of  this  character  it  is  not  our  province  to  interfere 

when  the  evidence,  measured  by  the  rule  stated,  is  such  ; 

that  fair-minded  and  reasonable  men  might  draw  different 

conclusions.  \ 

The  question  now  under  consideration  requires  us  to  ex- 
amine the  evidence.    Some  facts  are  not  in  dispute,  while  | 
as  to  others  there  is  sharp  conflict  in  the  evidence. 

4.  The  accident  occurred  on  September  27,  1906,  about 
3  or  4  o'clock  in  the  afternoon.  It  had  been  rain- 
ing, and  the  afternoon  was  dark  and  gloomy.  The  colli- 
sion happened  on  a  public  highway  known  as  Thirty-eighth 
street,  in  the  city  of  Indianapolis,  where  said  highway 
crossed  at  right  angles  appellant's  line  of  double  track  in- 
terurban  railroad,  then  constructed  along  a  platted  high- 
way known  as  College  avenue.  Neither  highway  at  that 
point  was  then  within  the  corporate  limits  of  Indianapolis. 
The  country  in  the  immediate  vicinity  of  said  crossing  was 
practically  level,  and  but  sparsely  settled.  On  the  west 
side  of  College  avenue,  beginning  from  six  to  fifteen  feet 
north  of  Thirty-eighth  street,  and  sixteen  and  one-half 
feet  west  of  the  track,  was  a  line  of  shade  trees,  extending 
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north  from  one  thousand  two  hundred  to  one  thousand  six 
hundred  feet.  The  witnesses  refer  to  the  first  of  these  trees 
at  Thirty-eighth  street  as  a  tall  maple,  its  body  being 
about  six  inches  in  diameter,  with  limbs  branching  out  in 
all  directions  about  seven  feet  above  the  ground.  The  next 
one  north  is  described  as  having  the  appearance  of  a 
broken  down  tree,  with  sprouts,  possibly  eight  or  ten  feet 
high,  growing  up  from  its  roots,  and  forming  a  bushy  top 
ten  or  twelve  feet  in  diameter.  The  remainder  of  the  row 
consisted  of  catalpa  trees,  about  fifteen  feet  tall,  with 
limbs  branching  out  about  five  or  six  feet  above  the  ground. 
A  witness  testified  that  the  limbs  were  so  close  to 
the  ground  that  he  had  to  stoop  when  walking  under 
them.  Immediately  north  of  Thirty-eighth  street,  and 
fronting  on  College  avenue,  were  two  vacant  lots.  On  the 
next  lot  north  was  a  dwelling-house  facing  the  east,  and 
located  about  forty  feet  west  of  the  railroad  track.  A 
short  distance  west  of  the  house  was  a  barn.  A  few  feet 
south  of  the  dwelling  and  bam  was  a  board  fence,  five  or 
six  feet  high,  extending  from  College  avenue  west.  These 
buildings  and  said  trees,  and  the  high  weeds  in  the  common 
north  of  the  house  and  bam,  says  a  witness,  obstructed  the 
view,  along  College  avenue  north  of  said  crossing,  of  per- 
sons traveling  east  along  Thirty-eighth  street  toward  the 
crossing.  At  a  point  on  Thirty-eighth  street,  about  two 
hundred  feet  west  of  the  crossing,  it  is  said  that  one  look- 
ing north  between  the  bam  and  the  house  could  possibly 
have  seen  a  car  approaching  for  two  sqiiares,  but  after  that 
the  house  and  trees  obstructed  the  view  of  approaching 
cars  until  within  six  or  eight  feet  of  the  track.  Decedent 
at  the  time  of  the  accident  was  thirty-four  years  old,  and 
in  possession  of  all  his  senses,  except  he  had  a  defect  of 
hearing  in  his  right  ear.  He  was  familiar  with  the  situa- 
tion of  the  crossing,  and  knew  that  cars  ran  over  this  cross- 
ing at  frequent  intervals.  He  resided  within  one  and  one- 
half  miles  of  the  crossing,  and  had  traveled  over  it  once  a 
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day  for  ten  months.  At  the  time  of  the  accident  he  was 
driving  two  horses  attached  to  a  covered  milk  wagon,  and 
had  approached  the  crossing  from  the  west.  Appellant's 
car  which  collided  with  the  wagon  came  from  the  north,  at 
a  speed  estimated  at  thirty  miles  an  honr.  It  was  an  in- 
terurban  electric  car,  equipped  with  a  whistle,  and  when 
within  about  three  hundred  feet  of  the  crossing — ^the 
horses  on  the  track,  decedent  sitting  on  a  seat  about  the 
center  of  the  wagon  with  the  door  to  his  left  open,  and 
looking  toward  the  car — whistling  danger  signals  were 
given.  The  evidence  sustains  a  finding  that  the  whistle  was 
not  sounded  within  the  hearing  of  a  person  at  the  crossing 
prior  to  the  danger  signal.  The  point  where  these  ag- 
nals  should  have  been  given  was  between  Fortieth  and 
Forty-first  streets,  Fortieth  street  being  1,200  feet  north  of 
Thirty-eighth  street.  When  the  horses  reached  the  rail- 
road track,  they  were  walking.  A  short  distance  back  from 
the  crossing  they  were  in  a  slow  trot.  There  is  some  eri- 
dence  from  which  it  might  be  inferred  that  the  decedent 
looked  and  listened,  but  none  that  he  stopped  before  go- 
ing onto  the  track.  The  motorman  on  the  car  was  standing 
in  the  front  vestibule  looking  ahead.  He  testified  that  the 
horses  had  just  cleared  the  track  when  the  car  collided 
with  the  wagon,  and  that  he  stopped  the  car  about  one 
hundred  twenty-five  or  one  hundred  fifty  feet  south  of 
where  the  collision  occurred;  that  as  soon  as  he  saw 
the  traveler  was  not  going  to  get  off  the  track  in  time 
to  avoid  a  collision  he  attempted  to  stop  the  car,  and  had 
decreased  the  speed  at  least  one-half  when  he  reached 
Thirty-eighth  street.  Other  eyewitnesses  to  the  transac- 
tion testify  they  could  not  notice  any  lessening  of  the 
speed  of  the  car.  We  find  no  evidence  as  to  the  distance  re- 
quired to  stop  the  car  when  running  at  the  rate  of  thirty 
miles  an  hour.  If  appellant's  servants  in  charge  of  said 
car  gave  any  signals  of  the  approaching  car  other  than  the 
danger  signals  immediately  before  the  collision,  there  is 
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no  evidence  that  decedent  heard  them.  For  1,200  feet 
north  of  Thirty-eighth  street  the  track  is  down  grade 
toward  Thirty-eighth  street. 

The  jury  found  that  decedent  was  not  guilty  of  contrib- 
utory negligence.  We  are  asked  to  disturb  this  finding 
on  the  theory  that  the  evidence  aflSrmatively  and  conclu- 
sively shows  that  decedent  was  actively  and  contempo- 
raneously at  fault  at  the  time  the  alleged  wrongful  injury 
was  inflicted. 

As  a  proposition  of  law,  a  grade  railroad  crossing  is  a 
place  of  danger,  and  to  a  person  intending  to  cross, 

5.  who  is  acquainted  with  its  existence  and  surround- 
ings, it  is  a  warning  of  danger.    Malott  v.  Hawkins 

(1902),  159  Ind.  127;  Southern  R.  Co.  v.  Davis  (1905), 
34  Ind.  App.  377. 

In  this  case,  decedent  was  acquainted  with  the  crossing, 
and  was  bound  to  know  of  the  attendant  dangers  in  at- 
tempting to  cross.  He  was  required  to  be  vigilant  in  the 
use  of  his  senses  to  avoid  injury,  therefore  it  was  his  duty 
to  look  and  listen  for  approaching  cars,  and  his  failure  so 
to  do,  without  an  excuse  therefor,  will  be  regarded  as  an 
act  of  negligence,  which,  if  it  proximately  contributed  to 
his  injury,  will  preclude  a  recovery.  Chicago,  etc.,  R.  Co. 
V.  Hedges  (1886),  105  Ind.  398,  406;  Chicago,  etc.,  R.  Co. 
V.  Hedges  (1889),  118  Ind.  5;  Wabash  R.  Co.  v.  Keister 
(1904),  163  Ind.  609;  Malott  v.  Hawkins,  supra;  Southern 
R.  Co.  V.  Davis,  supra. 

Appellant  had  the  burden  of  proving  decedent  guilty  of 

contributory  negligence,  and  that  fact  was  not  made  out  by 

merely  showing  that  decedent  knew  the  crossing  was 

6.  a  dangerous  place.  Contributory  negligence  is  es- 
tablished  by   evidence,   and   not   by   presumptions. 

Cleveland,  etc.,  R.  Co.  v.  Lynn  (1909),  171  Ind.  589.  It 
is  a  fact  to  be  determined  as  other  facts,  upon  all  the  evi- 
dence and  circumstances  of  the  particular  case.     Pitts- 
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burgh,  etc.,  R.  Co.  v.  Seivers  (1904),  162  Ind.  234;  Evans- 
ville,  etc.,  B.  Co.  v.  Bemdt  (1909),  172  Ind.  697. 

In  the  case  last  cited  it  is  said:  ''A  casualty  resulting 
in  the  personal  injury  or  death  of  a  traveler  from  contact 
with  cars  at  such  place  is  necessarily  occasioned  by  the  con- 
current acts  of  two  parties,  and  in  actions  therefor,  by 
their  pleadings  each  in  terms  or  legal  effect  charges  the 
other  with  negligence  contributing  to  tiie  result.  In  such 
actions  neither  party  has  a  prima  facie  cause  of  action  or 
defense,  unless  it  be  shown  that  the  proximate  cause  of  the 
injury  was  the  violation  of  a  statute  or  municipal  ordi- 
nance, and  otherwise  the  court  cannot  indulge  a  presump- 
tion of  law  that  the  implicated  act  or  omission  of  either 
party  was  prudent  and  cautious  or  negligent  and  wrongful, 
but  the  inference  of  negligence  or  its  absence  is  an  ulti- 
mate fact  to  be  determined  by  the  trial  court  or  jury." 

By  statute  (§2679  Bums  1908,  Acts  1905  p.  584,  §673) 
it  is  made  a  criminal  offense  for  any  person  having  charge 
of   an    interurban   electric    car,    equipped    with  a 
7.    whistle,  to  fail  or  neglect,  when  such  car  is  approach- 
ing a  road  crossing,  to  sound  the  whistle  at  a  dis- 
tance of  not  more  than  one  hundred  nor  less  than  eighty 
rods  from  the  crossing.    This  case  comes  to  us  as  one  where 
the  company  failed  to  give  any  warning  whatever,  to  per- 
sons intending  to  use  the  crossing  at  Thirty-eighth  street, 
except  the  signal  immediately  before  the  collision.     The 
company's  failure  to  give  the  warning  required  constitutes 
negligence.    Pittsburgh,  etc.,  B.  Co.  v.  Burton  (1894),  139 
Ind.  357,  375;  Indianapolis,  etc.,  B.  Co.  v.  McLin  (1882), 
82  Ind.  435;  Chicago,  etc.,  B.  Co.  v.  Boggs  (1885),  101 
Ind.  522,  51  Am.  Rep.  761. 

It   appears    from   the    evidence   that    as    decedent  ap- 
proached the  crossing  he  was  sitting  near  the  center  of  ibe 
wagon,  with  the  door  to  his  left  open,  and  was  look- 
4.    ing  in  the  direction  of  the  approaching  car;  that  for 
some  considerable  distance  before  reaching  the  cross- 
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ing  the  car  was  not  observable  until  a  point  eight  or  ten 
feet  west  of  the  track  was  reached;  that  when  decedent 
reached  that  point  his  horses  were  actually  upon  the  track, 
and  the  car  was  within  three  hundred  feet  of  the  crossing, 
running  at  the  rate  of  thirty  miles  an  hour.  From  this 
state  of  facts  it  follows  that  decedent  had  less  than  seven 
seconds  to  get  out  of  the  danger  line.  Had  he  stopped  to 
look  and  listen,  a  collision  would  have  been  inevitable.  He 
sought  safety  by  trying  to  cross.  In  this  he  failed. 
Whether  he  acted  as  an  ordinarily  prudent  person  under 
all  the  circumstances,  was  certainly  a  question  of  fact  for 
the  jury,  as  was  also  the  question  whether  he  approached 
within  an  unsafe  proximity  to  the  railroad  tracks  without 
stopping  to  listen.  Malott  v.  Hawkins^  supra;  Pittsburgh, 
etc.,  R,  Co.  V.  Martin  (1882),  82  Ind.  476,  483;  Indian- 
apolis, etc.,  R.  Co.  V.  McLin,  supra.  He  had  a  right  to  rely 
upon  appellant's  giving  the  crossing  signal,  which,  if  given, 
appellant's  servants  testified  could  have  been  heard  a  mile. 
While  appellant's  failure  in  this  regard  did  not  excuse  de- 
cedent from  the  exercise  of  ordinary  care  for  his  safety 
{Cleveland,  etc.,  R.  Co.  v.  Houghland  [1909],  44  Ind.  App. 
73),  yet,  in  determining  whether  he  used  such  care,  his  con- 
duct should  be  considered  along  with  that  of  appellant, 
and  the  circumstances  there  existing  affecting  the  proba- 
bility or  improbability  of  his  seeing  the  car  approaching 
had  he  looked,  or  hearing  it  had  he  listened,  and 
the  possibility  of  his  being  misled  into  a  situation  of 
danger,  and  from  which  he  was  unable  to  extricate  him- 
self in  time  to  avoid  injury. 

In  the  case  of  Malott  v.  Hawkins,  supra,  it  is  said:  **A 
further  proposition,  based  on  the  reciprocal  rights  of  the 
railway  company  and  a  traveler  at  a  public  crossing,  is 
that  after  a  traveler  has  vigilantly  used  his  senses  to  avoid 
danger,  as  stated  above,  and  is  unable  to  see  or  hear  any 
approaching  train,  he  may,  while  still  exercising  due  care, 
assume  that  the  company  will  not  omit  to  give  the  usual, 
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and  f^peciallj  the  statutory  signals,  if  a  train  is  really  ap- 
proaching. •  •  •  The  omission  to  give  signals  may, 
therefore,  be  an  element  in  determining  the  question  of 
contributory  negligence."  See  Chicago,  etc,  B,  Co.  v. 
Ointker  (1911),  48  Ind.  App.  — . 

This  is  not  a  case  where  the  undiluted  evidence  shows 
that  decedent  by  looking  could  have  seen,  or  by  listening 
could  have  heard  the  approaching  car  in  time  to  avoid  the 
collision.  For  that  reason  cases  in  which  the  conclusion  rests 
upon  the  assumption  that  a  traveler  approaching  the 
crossing  actually  saw  what  he  could  have  seen  had  he 
looked,  and  heard  what  he  could  have  heard  had  he 
listened,  are  not  in  point.  Grand  Trunk,  etc.,  B.  Co.  v. 
Beynolds  (1911),  175  Ind.  161.  After  a  careftd  considera- 
tion of  the  evidence  in  this  case,  we  are  not  persuaded  that 
reasonably  fair-minded  men  would  not  honestly  differ  in 
their  conclusions  regarding  the  quantum  of  care  which  de- 
cedent should  have  exercised.  The  question  submitted  on 
the  evidence  is  not  one  of  law.  Indianapolis  St.  B.  Co.  v. 
Marschke  (1906),  166  Ind.  490;  EvansvUle,  etc.,  B.  Co.  v. 
Berndt,  supra. 

Instruction  six,  given  to  the  jury  at  the  request  of  ap- 
pellee, is  questioned  on  the  ground  that  it  was  misleading, 
and  because  it  invaded  the  province  of  the  jar>\ 

8.  Neither  of  these  objections  can  be  sustained.  Ap- 
pellant has  set  out  a  part  of  the  instruction,  and 

then  made  an  attack  upon  that  part.    The  instruction  must 

be  considered  as  a  whole,  and  when  so  considered  there  is 

no  basis  from  which  to  argue  that  it  attempts  to  de- 

9.  termine  the  probative  force  of  the  evidence,  or  to 
assume  any  fact  as  proved.     These  were  questions 

for  the  jury,  and  were  left  to  the  jury  by  the  instruction. 

Instruction  seven  was  as  follows:  "The  court  instructs 
you  that  a  plaintiff  may  recover  damages  for  an  in- 

10.  jury  caused  by  defendant's  negligence,  notwithstand- 
ing plaintiff's  own  negligence  exposed  him  to  the  risk 
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of  injury,  if  such  injury  was  more  immediately  caused 
by  defendant's  omission  after  becoming  aware  of  plain- 
tiflf's  danger,  to  use  ordinary  care  for  the  purpose  of  avoid- 
ing injury  to  him.  And,  in  this  case,  if  you  shall  find  from 
the  evidence  that  defendant's  motorman  in  charge  of  de- 
fendant's car  saw  decedent  in  peril  and  great  danger  on 
defendant's  track  ahead  of  said  car  at  the  crossing  of 
Thirty-eighth  street  and  College  avenue,  and  after  seeing 
decedent's  peril  failed  to  exercise  ordinary  care  under  the 
circumstances  to  avoid  injuring  decedent,  and  decedent 
thereby  received  injuries,  from  which  he  died,  as  a  proxi- 
mate result  of  said  want  of  care  on  the  part  of  defendant, 
then  your  verdict  should  be  for  the  plaintiff,  notwithstand- 
ing decedent's  want  of  ordinary  care  brought  him  into 
such  position  of  peril." 

This  instruction  is  criticised  on  the  ground  that  it 
brings  into  the  case  the  doctrine  of  ''last  clear  chance" 
without  a  complaint  or  facts  adduced  at  the  trial  to  war- 
rant it.  To  support  the  instruction,  we  are  referred  to  that 
part  of  the  complaint,  which,  after  alleging  the  negligence 
of  appellant  in  several  particulars,  especially  in  failing  to 
give  the  statutory  crossing  signal,  reads  as  follows:  ''That 
when  her  said  decedent  was  upon  said  crossing  as  afore- 
said, defendant  negligently  ran  one  of  its  cars  toward  and 
onto  said  crossing  at  a  high  and  dangerous  rate  of  speed, 
and  did  negligently  so  run  said  car  against  said  horses  and 
wagon  of  plaintijff's  decedent  on  said  crossing,  and  did 
thereby  negligently  knock  plaintiff's  decedent  out  of  said 
wagon,  and  crush  and  destroy  said  wagon,  and  did  thereby 
inflict  mortal  injuries  upon  the  body  of  plaintiff's  said  de- 
cedent as  aforesaid,  from  which  he  died  as  aforesaid  on 
December  5,  1906." 

It  will  be  noticed  that  this  complaint  contains  no  di- 
rect allegation  showing  that  appellant  was  aware  of  de- 
cedent's danger  in  time  to  stop  the  car  and  avoid  the  in- 
jury.   It  is  alleged  that  "defendant  negligently  ran  one  of 
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its  cars  toward  and  onto  said  crossing  at  a  high  and  dan- 
gerous rate  of  speed,  and  did  negligently  so  run  said  car 
against  the  said  horses  and  wagon  of  plaintiff's  decedent 
on  said  crossing,"  etc. 

In  the  case  of  Indianapolis  8t.  B.  Co.  v.  Marschke, 
supra,  the  court  had  before  it  the  same  question  we  are 
now  considering,  and  presented  in  the  same  way.  In  dis- 
posing of  the  question  it  was  said:  ''Appellee  had  a  right, 
having  offered  evidence  in  support  of  the  gist  of  her  charge, 
to  have  the  question  of  negligence  submitted  to  the  jury, 
either  as  she  had  characterized  it  or  in  accordance  with  the 
gravamen  of  the  allegation." 

In  the  case  of  Indianapolis  Traction,  etc,  Co.  v.  Kidd 
(1906),  167  Ind.  402,  7  L.  R.  A.  (N.  S.)  143,  the  same 
question  arose  on  the  answers  of  the  jury  to  interroga- 
tories. In  that  case  it  was  said:  ''It  is  no  departure  from 
just  principles,  but  a  wholesome  and  humane  doctrine,  to 
hold,  that  if  after  the  defendant  knew,  or  in  the  exercise 
of  ordinary  care  ought  to  have  known,  of  the  plaintiff's 
negligence,  he  could  have  avoided  the  accident,  but  failed 
to  do  so,  the  plaintiff  can  recover." 

The  doctrine  announced  in  the  two  cases  last  cited,  when 
applied  to  the  complaint  and  evidence  before  the  jury  in 
the  case  at  bar,  leads  us  to  conclude  that  appellant's  con- 
tention cannot  be  sustained.  We  have  referred  to  the  al- 
legation in  the  complaint  which  has  been  held  to  authorize 
the  admission  of  evidence  justifying  the  instruction.  The 
evidence  shows  that  the  car  was  300  feet  away  from  the 
crossing  when  the  motorman  discovered  that  appellee's  de- 
cedent would  attempt  to  drive  across  the  track.  The  mo- 
torman testified  that  the  horses  were  near  the  track  and 
going  toward  the  track,  and  decedent  was  not  looking 
toward  the  car.  Other  witnesses  testified  that  when  the 
car  was  300  feet  from  the  crossing  the  horses  were  on  the 
track,  the  decedent  was  looking  toward  the  car  and  driv- 
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ing  east  across  the  track.  The  car  was  moving  at 
11.  the  rate  of  thirty  miles  an  hour,  and  the  horses 
were  walking.  From  this  state  of  the  evidence  a  col- 
lision was  evident,  unless  the  speed  of  the  car  was  mate- 
rially and  noticeably  reduced.  There  was  evidence  before 
the  jury  that  the  speed  of  the  car  was  not  reduced  until 
after,  or  about  the  time  of,  the  collision.  If  the  jury  be- 
lieved that  there  was  no  attempt  to  stop  the  car  until 
after  the  accident,  and  the  car  was  actually  stopped  within 
one  hundred  twenty-five  or  one  hundred  fifty  feet  after  the 
collision,  it  might  readily  conclude  that,  by  the  exercise 
of  ordinary  care,  the  accident  could  have  been  avoided. 
In  any  event,  the  evidence  justified  the  instruction,  and 
the  court  committed  no  error  in  giving  it.  See,  also, 
Southern  Ind,  R,  Co.  v.  Fine  (1904),  163  Ind.  617; 
Southern  Ind,  B,  Co,  v.  Drennen  (1909),  44  Ind.  App.  14. 
Judgment  affirmed. 


Indianapolis  and  Cincinnati  Traction  Company 
V.  Arlington  Telephone  Company. 

[No.  7,237.    FUed  May  23,  1911.] 

1.  Appeal. — Determination  of. — Demurrer  to  Complaint, — Excep- 
tions to  Conclusions  of  Law, — The  overruling  of  a  demurrer  to 
the  complaint  Is  not  material  where  the  facts  are  specially  found, 
and  the  exceptions  to  the  conclusions  of  law  present  the  same  ques- 
tions as  those  arising  on  the  demurrer,    p.  659. 

2.  Tbial. — Conclusions  of  Law, — Exceptions. — Exceptions  to  the 
conclusions  of  law  admit,  for  the  purpose  of  such  exceptions, 
that  the  facts  are  correctly  found,    p.  6591 

3.  Appeal. —  Questions  Presented. —  Intcrurhan  Railroads. —  Tele- 
phones.— Priorities  in  Use  of  Streets.— The  question  of  priority 
between  the  use  of  streets  and  highways  by  an  interurban  rail- 
road company  and  a  telephone  company  does  not  arise,  where  the 
special  findings  show  that  the  telephone  company's  lines  were 
located  on  private  ground,    p.  663. 
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4.  EA8EHBNT8. —  Telephones. —  ISxecuted  License. —  Where  a  tele- 
phone company  obtains  an  oral  license  to  place  its  poles  upon 
private  grounds  and  It  expends  money  In  placing  its  i)ole8  and 
stringing  its  wires,  such  license  becomes  an  irrevocable  ease- 
ment,   p.  GC3. 

5.  Easements. — Sale  of  Land, — yoiice. — Telephones, — ^The  sale  of 
land  on  which  an  easement  exists  for  the  operation  of  a  tele- 
phone line  does  not  affect  the  telephone  compauy*s  rights,  the 
existence  of  the  line  on  the  land  constituting  notice  of  the  com- 
pany's easement,     p.  664. 

6.  Easements. — Deeds. — An  easement  appurtenant  to  real  estate 
passes  with  the  grant  and  becomes  a  burden  on  the  servient  es- 
tate in  the  hands  of  the  subsequent  owner,    p.  064. 

7.  Railroads. — Interurban. — Telephones. — Readjustment  of  Wires. 
— Damages. — Where  the  construction  of  an  interurban  railroad 
necessitates  the  readjustment  of  a  telephone  company's  wires, 
the  interurban  company  is  liable  for  the  reasonable  expenses 
thereof,     p.  664. 

Prom  Rush  Circuit  Court;  WUl  M.  Sparks,  Judge. 

Action  by  the  Arlington  Telephone  Company  against  the 
Indianapolis  and  Cincinnati  Traction  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Smith,  Camhern  &  Smith,  for  appellant. 
Douglas  Morris  and  W.  C.  McColgin,  for  appellee, 

Adams,  J. — Action  by  appellee  against  appellant  to  re- 
cover damages  accruing  on  account  of  being  compelled  to 
reconstruct  its  telephone  lines  across  appellant's  right  of 
way.  The  complaint  was  in  one  paragraph,  to  which  a 
demurrer  for  want  of  sufficient  facts  was  overruled,  and 
the  cause  was  put  at  issue  by  a  general  denial.  The  evi- 
dence was  heard  by  the  court,  and,  upon  request  of  both 
appellee  and  appellant,  the  court  made  a  special  finding 
of  facts,  and  stated  its  conclusions  of  law  thereon.  Appel- 
lant excepted  to  the  conclusions  of  law,  a  motion  for  a  new 
trial  was  overruled,  and  judgment  was  rendered  upon  the 
special  findings  in  favor  of  appellee. 

The  errors  assigned  and  relied  upon  for  reversal  are 
(1)  in  overruling  the  demurrer  to  the  amended  complaint; 
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(2)  in  the  conclusions  of  law  stated;  (3)  in  overruling  ed- 
pellant's  motion  for  a  new  trial. 

It  is  unnecessary  to  consider  separately  the  first  specifi- 
cation of  error.    The  rule  is  well  settled  by  the  decisions  of 
the  Supreme  Court  and  this  court,  that  the  overrul- 

1.  ing  of  a  demurrer  to  a  complaint  is  not  material  in 
an  action  where  the  court  finds  the  facts,  and  states 

conclusions  of  law  thereon,  and  the  exceptions  to  the  con- 
elusions  of  law  present  the  same  questions  as  those  arising 
on  demurrer  to  the  complaint.  Fry  v.  Hare  (1906),  166 
Ind.  415;  Board,  etc.,  v.  Wolff  (1906),  166  Ind.  325;  Boss 
V.  Van  Natta  (1905),  164  Ind.  557;  Ooodmne  v.  Cadwal- 
lader  (1902),  158  Ind.  202;  Woodward  v.  Mitchell  (1895), 
140  Ind.  406;  Eisman  y.  Whalen  (1907),  39  Ind.  App. 
350;  Chicago,  etc.,  B.  Co.  v.  Yawger  (1900),  24  Ind.  App. 
460. 

It  is  also  the  settled  law  of  this  State,  that  exceptions 

to  the  conclusions  of  law  admit  that  the  facts  have  been 

fully  and  correctly  found  for  the  purposes  of  the 

2.  exceptions.    National  State  Bank  v.  Sandford  Fork, 
etc.,    Co.    (1901),    157    Ind.    10;    Blair   v.    Curry 

(1898),  150  Ind.  99;  City  of  Indianapolis  v.  Board  of 
Church  Extension  (1902),  28  Ind.  App.  319;  Ladd  v. 
Kuhn  (1901),  27  Ind.  App.  535;  F.  C.  Austin  Mfg.  Co.  v. 
Smithfield  Tp.  (1899),  21  Ind.  App.  609. 

The  court  found  the  facts  to  be  substantially  as  follows: 
Appellee  is  a  corporation  which  was  organized  and  in  oper- 
ation in  1902,  with  its  oflSce  in  the  unincorporated  village 
of  Arlington,  Rush  county,  Indiana.  Main  street  in  the  vil- 
lage of  Arlington  runs  north  and  south.  The  right  of  way 
of  the  Cincinnati,  Hamilton  and  Dayton  railway,  from  the 
east  side  of  said  village  extends  slightly  north  of  west 
through  it.  North  of  the  Cincinnati,  Hamilton  and  Day- 
ton railway's  right  of  way,  a  highway,  known  as  Phillips 
alley,  extends  west  from  Main  street  for  a  distance  of  165 
feet,  where  it  opens  into  another  highway,  known  as  the 
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north-and-sonth  aUey,  which  extends  north  one  block,  and 
opens  into  a  street  extending  east  and  west.  Said  north- 
and-south  alley  was  not,  and  never  has  been,  opened  for 
travel  sooth  of  the  point  where  it  joins  Phillips  alley.  The 
real  estate  west  of  Main  street,  south  of  Phillips  alley,  and 
north  of  the  Cincinnati,  Hamilton  and  Dayton  railway 
company's  right  of  way,  was  owned  by  Rebecca  Sampson, 
and  was  unimproved,  except  by  a  store  building  located  on 
the  east  sixty  feet  thereof.  The  west  part  was  unenclosed 
and  unimproved,  and  had  been  so  for  forty  years.  Appellee 
in  1902  acquired  from  Mrs.  Sampson  the  right  to  erect  a 
telephone  pole  near  the  west  end  of  said  real  estate,  and 
near  the  south  line  thereof.  Pursuant  to  said  right,  appel- 
lee erected  a  pole  which  remained  in  place,  and  was  used 
by  appellee  until  the  latter  part  of  December,  1904,  when 
its  wires  were  placed  undei^round,  and  another  pole 
erected  in  the  north-and-south  alley,  near  the  east  line 
thereof,  and  immediately  north  of  Phillips  alley.  In  1902 
appellee  had  strung  twenty-eight  telephone  wires  on  the 
pole  located  on  the  property  of  Mrs.  Sampson,  and,  by 
means  of  said  wires,  was  giving  telephone  service  to  more 
than  fifty-six  patrons  of  said  company.  Said  wires,  at  the 
point  of  intersection  with  appellant's  right  of  way,  were 
twenty-five  feet  high.  Appellant  is  a  corporation  organ- 
ized in  1903,  and  authorized  to  construct  an  interurban 
railway  from  the  city  of  Indianapolis  to  the  city  of  Rush- 
ville,  through  the  village  of  Arlington,  and  to  use  electric- 
ity as  its  sole  motive  power.  The  right  of  way  of  appellant 
is  sixty-six  feet  wide,  and  through  the  village  of  Arling- 
ton,  lies  immediately  north  of  the  right  of  way  of  the  Cin- 
cinnati, Hamilton  and  Dayton  Railway  Company.  Appel- 
lant, in  June,  1903,  acquired  by  purchase  from  Mrs. 
Sampson,  as  a  part  of  its  right  of  way,  the  vacant  prop- 
erty upon  which  said  telephone  pole  was  located.  Appel- 
lant erected  poles  along  said  right  of  way  on  which  it  sus- 
pended its  trolley  wires,  and  also  erected  poles  on  which  it 
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fastened  its  high-tension  wires,  for  the  purpose  of  trans- 
mitting electricity  at  a  high  voltage,  to  wit,  33,000  volts, 
for  the  propelling  of  its  cars.  On  November  25,  1904,  there 
were  six  of  said  high-tension  wires  on  said  poles,  the  high- 
est of  which,  at  the  point  of  intersection  with  appellee's 
telephone  wires,  was  thirty-two  feet  above  the  ground.  On 
said  day  appellant  notified  appellee  in  writing  that  it  in- 
tended to  put  up  trolley  and  other  wires,  **over  and  across 
the  highway  at  Arlington,  along  which  you  are  now,  as  we 
understand,  maintaining  a  telephone  line,"  also  stating 
that  it  would  be  necessary  for  appellee  to  adjust  the  height 
of  its  wires  so  that  they  would  not  come  in  contact  with 
appellant's  wires,  and  saying  further:  ''This  you  can  do 
by  setting  a  high  pole  on  each  side  of  our  right  of  way  and 
running  your  wires  above  our  wires,  or  you  may  run  a  lead 
covered  cable  under  our  tracks,  from  one  side  of  the  right 
of  way  to  the  other.  The  latter,  we  understand,  is  more 
desirable  for  telephone  purposes,  so  as  to  avoid  all  inter- 
ference from  electric  current  on  our  line.  It  will  be  de- 
sirable both  for  you  and  for  us  that  you  attend  to  this 
matter  promptly,  as  the  electric  current  will  be  turned  into 
our  lines  in  a  short  time.  If  you  desire  to  put  a  lead  cov- 
ered cable  under  the  right  of  way,  and  will  notify  us,  we 
will  execute  to  you  a  written  license  authorizing  the  same." 
On  November  29,  1904,  appellee  replied  to  this  notice  say- 
ing: **We  will  comply  with  your  demands  to  change  our 
telephone  wires,  to  prevent  interference  with  your  wires, 
bilt,  in  doing  so,  the  Arlington  Telephone  Company  waives 
no  right  to  damage  from  your  company,  and  further  states 
that  it  will  look  to  you  for  compensation  for  all  expenses 
required  in  making  the  change."  Within  the  next 
forty  days  appellee  did  encase  its  wires  in  a  lead 
cable,  and  placed  it  underground  across  the  right  of  way 
of  appellant,  and  extended  it  under  the  right  of  way  of  the 
Cincinnati,    Hamilton    and    Dayton    Railway    Company. 
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The  value  of  the  time,  labor  and  material  required  to  make 
such   change   was   $199.     It   was   necessary   for   appellee 
either  to  place  said  w^ires  underground  or  elevate  them 
above  the  high-tension  wires  of  appellant,  and  to  have 
placed  the  telephone  wires  above  said  high-tension  wires 
would  probably  have  endangered  the  lives  and  property  of 
the  patrons  of  appellee,  and  the  cost  of  changing  said 
wires,  by  suspending  them  above  the  high  tension  wires, 
and  maintaining  them  in  a  reasonably  safe  condition  sus- 
pended from  poles,  would  have  been  more  than  $200.    Ap- 
pellant, prior  to  this  time,  had  duly  obtained  from  the 
Board  of  Commissioners  of  the  County  of  Rush  the  right 
to  construct  an'd  maintain  its  railway  tracks  in  and  across 
the  highways  in  said  county.     The  cost  of  placing  appel- 
lee's wires  under  appellant's  right  of  way  in  the  manner 
in  which  it  was  done — ^from  a  pole  on  each  side  of  said 
right  of  way,  and  run  up  said  pole  to  a  height  of  twenty- 
five  feet — ^would  be  $70.     Appellee  had  not,  previous  to 
the  time  appellant  acquired  its  right  of  way  through  the 
village  of  Arlington,   any  easement  in   real   estate  upon 
which  to  erect  telephone  poles  south  of  Phillips  alley,  and 
said  north-and-south  alley,  and  north  of  the  right  of  way 
of  the  Cincinnati,  Hamilton  and  Dayton  railway,  except 
that  acquired  from  Mrs.  Sampson,  at  a  point  163  feet  west 
of  Main  street,  and  did  not  afterwards  acquire  any  right 
within   said   territory    to    erect   poles.      Appellant   never 
offered  appellee  permission  to  erect  and  maintain  poles  on 
its  right  of  way,  and  if  appellee  had  placed  its  wires  under 
appellant's  right  of  way,  and  over  the  Cincinnati,  Hamil- 
ton and  Dayton  railway's  right  of  way,  it  would  have  been 
necessary  to  carry  the  cable  on  the  south  side  of  appel- 
lant's right  of  way  up  a  pole  for  a  distance  of  twenty-five 
feet,  and  the  pole  so  carrying  said  extended  cable  would 
have  to  be  securely  anchored  from  the  north.     Appellee 
never  acquired,  nor  did  appellant  ever  offer,  any  right  to 
set  anchors  within  its  right  of  way,  and  it  would  have  been 
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impracticable  to  anchor  a  telephone  pole  set  on  the  south 
side  of  the  right  of  way  to  an  anchor  placed  on  the  north 
side  of  said  right  of  way.  Appellant  has  never  paid  any 
part  of  the  expense  of  making  said  change. 

The  court  found  that  appellant  had  acquired,  from  the 

Board  of  Commissioners  of  the  County  of  Rush,  the  right 

to  construct  and  maintain  its  railroad  tracks  in  and 

3.  across  the  highways  in  said  county.    In  view  of  this 
grant,  appellant  insists  that  the  interurban  company 

has  priority  of  right,  over  a  telephone  company,  in  the 
highways  and  in  the  streets  and  alleys  of  the  unincorpo- 
rated towns  in  Rush  county,  and  can  only  be  held  liable 
to  appellee  for  damages  unnecessarily  or  negligently  in- 
flicted. Neither  the  proposition  urged  nor  the  authorities 
cited  can  be  considered  in  the  determination  of  this  case. 
The  record  before  us  does  not  require  nor  call  for  a  de- 
cision upon  the  conflicting  rights  of  an  interurban  railroad 
company  and  a  telephone  company  in  the  use  of  highways, 
streets  and  alleys. 

It  aflSrmatively  appears,  from  the  facts  found,  that  said 
pole  and  wires  of  appellee  were  located  upon  private  prop- 
erty, and  not  upon  any  public  highway,  street  or  alley. 
The  court  also  found  that  in  1902  appellee  acquired  the 
right  to  erect  a  pole  upon  the  real  estate  of  Mrs.  Sampson. 
The  finding  does  not  show  how  this  right  was  ac- 

4.  quired,  but,  assuming  that  it  was  by  a  mere  parol 
license,  even  this  slender  right,  after  appellee  had 

expended  money  and  labor  in  the  erection  of  the  pole,  be- 
came an  executed  license,  and  was  irrevocable. 

It  has  frequently  been  held  in  this  State  that  an  exe- 
cuted license,  the  execution  of  which  required  the  expendi- 
ture of  money  and  labor,  is  regarded  in  equity  as  an 
executed  agreement  for  a  valuable  consideration,  and  al- 
though a  parol  license  for  the  use  and  occupation  of  real 
estate,  it  is  irrevocable.  Ferguson  v.  Spencer  (1891),  127 
Ind.  66;  Nowlin  v.  Whipple  (1889),.  120  Ind.  596,  6  L.  R. 
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A.  159;  Joseph  v.  WM  (1896),  146  Ind.  249,  253;  Tov>n 
of  New  Castle  v.  Lalce  Erie,  etc.,  R.  Co.  (1900),  155  Ind.  18; 
Ostcr  V.  Broe  (1903),  161  Ind.  113;  Roush  v.  Roush 
(1900),  154  Ind.  562,  570;  Buck  v.  Foster  (1897),  147  Ind. 
530,  532,  62  Am.  St.  427;  Knoll  v.  Baker  (1904),  34  Ind. 
App.  124;  Rerick  v.  Kern  (1826),  14  Serg.  &  R.  267, 16  Am. 
Dec.  497;  Messick  v.  Midland  R.  Co.  (1891),  128  Ind.  81, 
82. 

When  the  license  became  executed,  Mrs.  Sampson  could 

not  revoke  it,  and  when  the  real  estate  upon  which  the  pole 

stood  was  conveyed  to  appellant,  with  notice,   the 

5.  real  estate  was  taken  over  with  its  burden.    The  lo- 
cation and  obvious  character  of  the  telephone  pole, 

on  appellant's  newly-acquired  right  of  way,  was  sufficient 
to  put  appellant  upon  inquiry,  which,  in  this  case,  would 
amount  to  notice  of  the  easement.  Hodgson  v.  Jeffries 
(1876),  52  Ind.  334,  341;  Paul  v.  ConnersviUe,  etc.,  B. 
Co.  (1875),  51  Ind.  527. 
An  easement  appurtenant  to  real  estate  passes  with  the 
grant,  and  becomes  a  burden  upon  the  servient  es- 

6.  tate  in  the  hands  of  the  subsequent  owners.     Rob- 
inson V.  Thrailkill  (1887),  110  Ind.  117,  120;  Now- 

lin  V.  Whipple,  supra;  Steinke  v.  Bentley  (1893),  6  Ind. 
App.  663. 

It  will  therefore  be  seen  that  the  rights  of  appellee  in 

the  real  estate,  acquired  by  appellant  for  its  right  of  way, 

were  not  aifected  by  the  purchase,  and  that  appellee  could 

not  be  required  to  remove  or  change  its  pole  and 

7.  wires  from  said  right  of  way  without  being  compen- 
sated   for   the    expense    made    necessary    by    such 

change.  When  appellant  constructed  its  railroad,  and 
strung  its  high-tension  wires,  on  account  of  the  dangerous 
character  of  such  wires,  it  became  necessary  for  the  tele- 
phone wires  to  be  either  elevated  or  run  underground 
across  said  right  of  way.  Appellant  ordered  appellee  to 
change  its  pole  and  wires,  and  suggested  the  underground 
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method  as  being  the  most  approved  and  safest.  Appellee 
consented  to  make  the  change,  but  reserved  its  right  to  col- 
lect damages  for  the  expenses  incurred.  The  wires  were 
encased  in  a  lead  cable,  and  run  under  the  tracks  of  ap- 
pellant, and  also  under  the  tracks  of  the  Cincinnati,  Ham- 
ilton and  Dayton  railway,  immediately  south  of  appel- 
lant's right  of  way.  The  court  found  that  this  was  not 
only  the  best  method,  but  the  cheapest,  and  that  it  was  im- 
practicable to  run  said  wires  underground  across  appel- 
lant's right  of  way,  and  overhead  across  the  right  of  way 
of  the  Cincinnati,  Hamilton  and  Dayton  railway. 

The  court  also  found  that  the  cost  of  making  the  change 
required  by  appellant  was  $199,  and  that  appellee  was 
damaged  in  said  amount.  From  the  facts  found,  the  court 
stated,  as  a  conclusion  of  law,  that  appellee  waa  entitled 
to  recover  from  appellant  the  sum  of  $199  and  costs. 

There  was  no  error  in  this  conclusion  of  law.  The  evi- 
dence not  being  in  the  record,  it  does  not  appear  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new 
trial. 

The  judgment  is  affirmed. 


Todd  v.  Howell  et  al. 

[No.  C,985.     Filed  May  23,  1911.] 

1.  Mechanics'  Liens. — Contractors. — Prior  to  the  act  of  1909 
(Acts  1909  p.  295)  a  mechanic's  lien  could  not  be  enforced  on 

'behalf  of  a  contractor  or  subcontractor,    p.  667. 

2.  Evidence. — Varying  Written  Contract, — House  Construction. — 
Custom, — Where  a  carpenter  contracted  to  build  a  house  accord- 
ing to  specifications,  the  owner  to  furnish  the  materials,  and 
there  being  nothing  In  the  specifications  to  show  whether  they 
should  be  new  or  old  and  nothing  to  show  whether  the  window 
sash  should  be  ready-made,  oral  evidence  of  a  trade  custom  that 
in  such  case  new  materials  only  were  meant  and  that  the  window 
sash  were  to  be  ready-made,  is  admissible,    pp.  667, 668. 

3.  CJoNTBACTS. — Trade  Customs. — Evidence. — Contracts  relating  to 
particular  trades  are  presumed  to  be  made  in  view  of  the  cus- 
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its  cars  toward  and  onto  said  crossing  at  a  high  and  dan- 
gerous rate  of  speed,  and  did  negligently  so  run  said  car 
against  the  said  horses  and  wagon  of  plaintiff's  decedent 
on  said  crossing,"  etc. 

In  the  case  of  Indianapolis  8t.  R.  Co.  t.  Marschke, 
supra,  the  court  had  before  it  the  same  question  we  are 
now  considering,  and  presented  in  the  same  way.  In  dis- 
posing of  the  question  it  was  said:  ''Appellee  had  a  right, 
having  offered  evidence  in  support  of  the  gist  of  her  charge, 
to  have  the  question  of  negligence  submitted  to  the  jury, 
either  as  she  had  characterized  it  or  in  accordance  with  the 
gravamen  of  the  allegation." 

In  the  case  of  Indianapolis  Traction,  etc.,  Co.  v.  Kidd 
(1906),  167  Ind.  402,  7  L.  R.  A.  (N.  S.)  143,  the  same 
question  arose  on  the  answers  of  the  jury  to  interroga- 
tories. In  that  case  it  was  said:  ''It  is  no  departure  from 
just  principles,  but  a  wholesome  and  humane  doctrine,  to 
hold,  that  if  after  the  defendant  knew,  or  in  the  exercise 
of  ordinary  care  ought  to  have  known,  of  the  plaintiff's 
negligence,  he  could  have  avoided  the  accident^  but  failed 
to  do  so,  the  plaintiff  can  recover." 

The  doctrine  announced  in  the  two  cases  last  cited,  when 
applied  to  the  complaint  and  evidence  before  the  jury  in 
the  case  at  bar,  leads  us  to  conclude  that  appellant's  con- 
tention cannot  be  sustained.  We  have  referred  to  the  al- 
legation in  the  complaint  which  has  been  held  to  authorize 
the  admission  of  evidence  justifying  the  instruction.  The 
evidence  shows  that  the  car  was  300  feet  away  from  the 
crossing  when  the  motorman  discovered  that  appellee's  de- 
cedent would  attempt  to  drive  across  the  track.  The  mo- 
torman testified  that  the  horses  were  near  the  track  and 
going  toward  the  track,  and  decedent  was  not  looking 
toward  the  car.  Other  witnesses  testified  that  when  the 
car  was  300  feet  from  the  crossing  the  horses  were  on  the 
track,  the  decedent  was  looking  toward  the  car  and  driv- 
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ing  east  across  the  track.  The  car  was  moving  at 
11.  the  rate  of  thirty  miles  an  hour,  and  the  horses 
were  walking.  Prom  this  state  of  the  evidence  a  col- 
lision was  evident,  unless  the  speed  of  the  car  was  mate- 
rially and  noticeably  reduced.  There  was  evidence  before 
the  jury  that  the  speed  of  the  car  was  not  reduced  until 
after,  or  about  the  time  of,  the  collision.  If  the  jury  be- 
lieved that  there  was  no  attempt  to  stop  the  car  until 
after  the  accident,  and  the  car  was  actually  stopped  within 
one  hundred  twenty-five  or  one  hundred  fifty  feet  after  the 
collision,  it  might  readily  conclude  that,  by  the  exercise 
of  ordinary  care,  the  accident  could  have  been  avoided. 
In  any  event,  the  evidence  justified  the  instruction,  and 
the  court  committed  no  error  in  giving  it.  See,  also, 
Sauihem  Ind.  R.  Co.  v.  Fine  (1904),  163  Ind.  617; 
Southern  Ind.  R.  Co.  v.  Drennen  (1909),  44  Ind.  App.  14. 
Judgment  affirmed. 


Indianapolis  and  Cincinnati  Traction  Company 
V.  Arlington  Telephone  Company. 

[No.  7,237.    Filed  May  23,  1911.] 

j  1.    Appeal. — Determination  of, — Demurrer  to   Complaint. — Excep- 

\  tions  to  Conclusions  of  Law. — The  overruling  of  a  demurrer  to 

the  complaint  is  not  material  where  the  facts  are  specially  found, 
and  the  exceptions  to  the  conclusions  of  law  present  the  same  ques- 
tions as  those  arising  on  the  demurrer,    p.  659. 

2.  Trial. — Conclusions  of  Law. — Exceptions. — ExceptlY)ns  to  the 
conclusions  of  law  admit,  for  the  puri)ose  of  such  exceptions, 
that  the  facts  are  correctly  found,    p.  659: 

3.  Appeal. —  Questions  Presented. —  Interurhan  Railroads. —  Tele- 
phones.— Priorities  in  Use  of  Streets.— 'Hie  question  of  priority 
between  the  use  of  streets  and  highways  by  an  interurhan  rail- 
road company  and  a  telephone  company  does  not  arise,  where  the 
special  findings  show  that  the  telephone  company's  lines  were 
located  on  private  ground,    p.  663. 
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pellees  were  required  to  use  any  material  furnished,  re- 
gardless of  any  custom  or  usage,  and  that  the  contract  re- 
quired them  to  do  all  work  performed  by  them,  and  that 
they  were  not  entitled  to  prove  a  custom  or  usage  to  de- 
termine what  the  contract  required  of  them. 

Evidence  cannot  be  heard   to  vary   or   contradict  the 

terms  of  an  express  contract,  but  where  parties  enter  into 

a  contract  with  reference  to  a  particular  business  or 

3.  trade  they  are  presumed  to  contract  with  reference 
to  the  generally  known  usages  of  that  business  or 

trade,  and  their  contracts  are  to  be  interpreted  consistently 
with  such  usage.  Peculiar  expressions  or  terms  are  given 
the  meaning  which  they  have  acquired  in  such  busLuess  by 
common  usage,  unless,  by  the  express  terms  of  the  contract 
such  usage  is  excluded,  or  is  inconsistent  with  the  contract. 
"Where  a  custom  is  general  and  of  universal  prev- 

4.  alence  it  becomes  a  part  of  the  existing  law,  and 
is  to  be  considered  without  proof;  but  where  the 

usage  is  local,  or  of  limited  application,  it  is  a  question  of 
fact,  to  be  proved  by  the  evidence,  not  for  the  purpose  of 
changing  or  modifying  the  contract,  but  to  give  effect  to  its 
provisions,  by  making  clear  and  intelligible  that  which 
otherwise  is  ambiguous.  Rastetter  v.  Reynolds  (1903), 
160  Ind.  133;  Everitt  v.  Indiana  Paper  Co.  (1900),  25  Ind. 
App.  287;  Leiier  v.  Emmons  (1898),  20  Ind.  App.  22; 
Thompson  v.  Hamilton  (1832),  12  Pick.  (Mass.)  425,  23 
Am.  Dec.  619,  621;  Conner  v.  Citizens  8t  R.  Co.  (1896), 
146  Ind.  430,  442;  Patterson  v.  Crowther  (1889),  70  Mi 
124,  16  Atl.  531. 

The  court  committed  no  error  in  admitting  testimony 
showing  that  it  was  the  common  usage  in  that  vi- 

2.    cinity,  under  similar  specifications,  to  furnish  new 
material  and  mill-made  sash,  where  not  otiierwise 
specified. 

A  further  and  somewhat  similar  question  arose  as  to 
whether  steel  ceilings  were  included  in  the  carpenter  work. 
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The  ambiguity  on  this  question  arises  from  the  pe- 

5.  culiar  provisions,  or  irregular  order  of  arrangement 
of  the  several  topics,  in  the  specifications.  Follow- 
ing the  heading  of  ** carpentry  and  timbers,"  are  those  of 
*'roof"  and  '*wall  plates,"  and  then  *' ceilings,"  which  are 
described  as  ''steel  ceilings."  Immediately  following  the 
latter  are  the  topics  ''floor"  and  "partition  ceiled,"  and 
then  "plastering."  Following  "plastering"  are  seven 
other  topics  which  clearly  belong  to  carpentry.  There  are 
no  general  headings  followed  by  subheads,  and  as  it  is  clear 
that  "plastering"  is  not  included  in  the  carpenter  work, 
it  is  at  least  doubtful  whether  "steel  ceilings"  were  in- 
tended by  the  architect  to  be  so  included,  or  whether  they, 
like  the  plastering,  were  sandwiched  in  between  other 
topics  belonging  to  the  carpenter  work. 

With  this  ambiguity  in  the  specifications,  from  which 
the  carpenter  work  is  to  be  determined,  we  cannot  say  that 
the  trial  court  erred  in  admitting  testimony  to  show  that 
the  work  of  putting  on  the  steel  ceilings  was  extra,  and  in 
allowing  appellees  compensation  therefor. 

The  personal  judgment  is  not  erroneous,  except  as  to  the 

$50  included  therein  as  attorneys'  fees,  which  amount,  in 

the   court's  finding  of   facts,   is   clearly   separated 

6.  from  the  $130.02  due  for  carpenter  work.     As  the 
lien  cannot  be  sustained,  the  attorneys'  fees  cannot 

be  justified. 

It  is  therefore  ordered  that  the  decree  of  foreclosure 
be  reversed,  and  that  the  personal  judgment  below  be  af- 
firmed, if  within  sixty  days  appellees  shall  enter  a  remit- 
titur for  $50,  as  of  the  date  of  the  original  judgment. 
Otherwise  the  judgment  is  reversed,  with  instructions  to 
the  trial  court  to  sustain  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings  in  accordance  with  this 
opinion. 
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Skinner  v.  Skinner. 

tNo.  (5,080,    Filed  May  23,  lOll.J 

1.  DivoBCE. —  Abandonment. —  Cruelty. —  A  complaint  for  divorce 
sufficiently  alleging  cruel  and  inliuman  treatment  will  be  held 
Rufflcient  though  the  additional  attempted  charge  of  abandonment 
Ih  not  sufficient,    p.  670. 

2.  Divorce.— ^5ari(fo»went. — Cruelty. — Evidence. — Where  a  com- 
plaint for  divorce  charges  abandonment  and  cruel  treatment,  a 
failure  to  prove  abandonment  is  not  fatal,  since  proof  of  cruel 
treatment  alone  is  sufficient  to  entitle  the  plaintiiT  to  a  divorce, 
p.  671. 

3.  Divorce. — Condonation. — Antwer. — Condonation  constitutes  a 
defense  in  a  suit  for  divorce,  but  to  admit  evidence  thereof,  It 
must  l)e  pleaded,    p.  071. 

4.  Divorce. — Condonation. — Conditions. — Defendant's  former  cruel 
treatment  is  admissible  in  evidence  in  a  divorce  suit,  though  such 
injuries  were  condoned,  where  it  is  further  shown  that  similar 
injuries  were  afterwards  inflicted,    p.  672. 

5.  Divorce. —  Alimony. —  ExvcHHivc. —  Where  a  husband  cruelly 
treated  his  wife  and  afterwards  wholly  abandoned  her  and  their 
small  children,  leaving  her  property  worth  from  ^00  to  $500, 
upon  which  she  had  paid  a  part,  a  Judgment  for  alimony  In  the 
sum  of  $800  is  not  excessive,  where  it  is  shown  that  he  had  ac- 
cumulated property  valued  at  $4,000  while  she  was  working  to 
take  care  of  herself  and  the  children,    p.  672. 

From  Jay  Circuit  Court;  John  F,  LaFollette,  Judge. 

Suit  by  Rebecca  Skinner  against  Robert  Skinner.  From 
a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

Smith  4&  Moran,  for  appellant. 
Emerson  McOriff,  for  appellee. 

HoTTEL,  J. — This  was  a  suit  for  divorce.  There  was  a 
trial,  with  finding  and  judgment  for  appellee,  granting 
the  divorce,  and  alimony  in  the  sum  of  $800. 

The  questions  relied  upon  and  presented  by  the  appeal 

are  the  sufficiency  of  the  complaint  and  the  ruling  of  the 

court  on  the  motion  for  a  new  trial.    The  complaint 

1.    is  attacked  here  for  the  first  time,  and  is  objected 

to  on  the  ground  that  it  attempts  to  charge  aban- 
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donment,  and  that  its  allegations,  in  this  regard,  are  not 
sufficient  to  constitute  such  charge.  The  answer  to  this 
objection  is  that  the  complaint  sufficiently  charges  cruel 
and  inhuman  treatment  and  failure  to  provide,  and  is 
therefore  sufficient 

One  of  the  grounds  of  the  motion  for  a  new  trial,  in- 
sisted upon  by  appellant,  is  that  the  decision  of  the  court 
is  not   sustained   by   sufficient   evidence,    counsel's 
2.     contention  being,  in  effect,  that  both  the  complaint 
and  the  evidence  fail  to  show  that  the  separation 
was   without   the   consent   of   appellee.     If   the   decision 
rested  upon  this  ground  of  divorce  alone,  there  would  be 
merit  in  appellee's  contention;  but  there  was  proof  upon 
the  other  charges  in  the  complaint  before  specified. 

Appellee  testified,  among  other  things,  that  upon  one  oc- 
casion appellant  beat  her  head  against  the  door,  making 
a  knot  which  she  claims  yet  to  carry ;  that  on  another  occa- 
sion he  left  her  and  her  infant  child,  eighteen  hours  old, 
when  the  weather  was  extremely  cold,  without  any  fire  or 
any  one  to  look  after  her,  and  that  her  sister  came  and 
found  her  hair  frozen  to  the  bed  clothing;  that  he  aban- 
doned her  and  their  children  in  1878  and  went  to  Kansas ; 
that  since  that  time  he  has  not  written  nor  spoken  to  her, 
and  has  contributed  practically  nothing  to  the  support  of 
herself  and  children. 

Appellant,  in  effect,  denies  said  allegations,  and  with 
the  exception  of  his  going  West,  which  he  admits,  gives  a 
different  version  of  the  matters  testified  to  by  appellee, 
but  in  excuse  and  justification  therefor  details  certain  con- 
d\ict  of  appellee.    Appellant  insists  that  a  divorce  cannot 
be  granted  upon  the  acts  of  cruel  treatment  testified  to  by 
appellee,  for  the  reason  that  the  evidence  shows  condona- 
tion.    Counsel  are  in  error  in  this  contention,  for 
S     two  reasons,  viz.:     (1)     Condonation  is  a  defense 
which  ranst  be  specially  pleaded,  and  no  such  answer 
was  filed  in  this  case  \  Lewis  v.  Lewis  [1857],  9  Ind.  105; 
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Sullivan  v.  Sullivan  [1870],  34  Ind.  368 ;  BreedXove  v.  Breed- 
love    [1901],  27  Ind.  App.  560);      (2)      Ck)ndona. 

4.  tion  rests  always  upon  the  condition  that  **the  mis- 
conduct or  injury  will  not  be  repeated,  and  that  the 

offending  party  will  thereafter  treat  the  other  with  con- 
jugal kindness'*  (Wolverton  v.  Wolverton  [1904],  163  Ind. 
26;  Rose  V.  Rose  [1882],  87  Ind.  481;  Armstrong  v.  Arm- 
strong's Admr.  [1866],  27  Ind.  186;  Sullivan  v.  Sullivan, 
supra,  at  page  369). 

Under  the  authorities  cited,  the  evidence  of  condonation, 
if  any,  should  not  be  considered;  and,  even  if  considered, 
the  conduct  of  appellant,  after  the  condonation,  would  en- 
title appellee  to  consideration  of  the  evidence  of  former 
cruel  treatment.  And  with  this  evidence  considered,  the 
decision  of  the  lower  court  was  sustained  by  sufficient  evi- 
dence, and  was  not  contrary  thereto. 

Another  ground  of  appellant's  motion  for  a  new  trial, 
presented  and  urged  in  his  counsel's  brief,  is  that  the  judg- 
ment for  alimony  is  excessive.    The  proof  shows  that 

5.  appellant  at  the  time  of  the  trial  was  worth  over 
$4,000.    The  proof  further  shows  that  at  the  time  of 

the  separation  appellant  had  nothing;  that  he  had  permit- 
ted appellee  to  take  what  real  estate  they  owned,  worth 
$400  or  $500,  in  her  own  name,  but,  under  appellee's  evi- 
dence, she  contributed  largely  to  the  purchase  money  that 
paid  therefor  out  of  her  earnings  made  by  weaving  carpet 
and  by  other  hard  labor;  that  appellant  relieved  himself 
of  the  burden  of  taking  care  of  their  children  at  home, 
one  of  whom  was  a  daughter  only  seven  years  of  age  when 
he  left.  Under  his  own  evidence,  during  the  twenty-eight 
years  that  he  was  away,  he  contributed  but  little  to  the  sup- 
port of  his  wife  or  children.  During  the  period  that  he 
was  accumulating  the  $4,000  which  he  had  at  the  time  of 
the  trial,  the  wife  was  weaving  carpet  and  working  in  the 
garden  and  field,  and  at  such  other  work  as  she  could  find 
to  earn  a  living  for  herself  and  their  children.     Under 
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such  proof,  appellant  has  no  ground  for  complaint  of  the 
amount  he  must  pay  by  way  of  alimony. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


Wright,  Administratrix,   v.  Chicago,    Indian- 
apolis AND  Louisville  Railway  Company. 

[No.  0,992.     Filed  May  23,  1911.] 

1.  Trial. —  Peremptory  Instruction. —  When  Proper. —  Where  the 
plaintifTs  evidence  wholly  fails  to  establish  or  to  tend  to  estab- 
lish a  material  allegation  of  the  complaint,  a  peremptory  instruc- 
tion for  the  defendant  is  proper,    p.  077. 

2.  Master  and  Servant. —  Negligence. —  Duty, —  VioJation. —  Want 
of  Evidence. — Peremptory  Instruction. — In  an  action  by  the  per- 
sonal representative  of  a  servant  against  his  master  for  negli- 
gence causing  such  servant's  death,  a  peremptory  instruction  for 
defendant  is  proper  where  there  is  no  evidence  tending  to  prove 
a  duty  on  the  part  of  defendant,  a  failure  to  perform  that  duty, 
or  that  such  failure  resulted  in  decedent's  death,    p.  677. 

3.  Master  and  Servant. — Railroads. — Switching  Cars. — Evidence. 
— Peremptory  Instructions. — In  an  action  for  the  death  of  a 
brakeman,  evidence  that  he  was  employed  as  a  member  of  a 
switching  crew  in  defendant  railroad  company's  yard,  that  the 
switching  was  done  under  the  direction  of  a  yard  foreman,  that 
the  decedent  coupled  a  cut  of  cars  to  the  engine  which  switched 
them  to  another  track,  that  on  such  other  track  stood  four  cars 
at  a  short  distance  from  the  train  which  was  being  made  up, 
that  the  engineer  saw  the  decedent  start  toward  the  rear  end  of 
such  four  cars,  that  the  engineer  backed  his  engine  and  at- 
tached cars  against  the  cut  of  four  cars,  thereby  pushing  them 
against  the  train  which  was  being  made  up,  and  kUling  dece- 
dent, does  not  tend  to  show  any  negligence  on  the  part  of  defend- 
ant, and  a  i>eremptory  instruction  was  properly  given,    p.  678. 

4.  Master  and  Servant. —  Assumption  of  Risk. —  Railroads, —  A 
railroad  company  Is  not  required  to  notify  brakemen  of  the  ob- 
vious dangers  to  which  they  are  constantly  subjectetl,  but  is  liable 
where  the  dangers  are  not  within  the  ordinary  risks  of  the  em- 
ployment   p.  680. 

5.  Master  and  Servant. —  Railroads. —  Brakeman. —  Dangers. — 
Knoicledge  of  Engineer, — ^Where  an  engineer  knows  or  should 
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know  of  a  brakeman's  danger  between  the  cars  he  Is  required  to 
stop  his  engine,  and  a  failure  so  to  do  renders  the  company  liable 
for  resulting  Injuries,    p.  681. 

From  Superior  Court  of  Tippecanoe  County;  Heiiry  H. 
Vinton,  Judge. 

Action  by  Martha  Wright,  as  administratrix  of  the  es* 
tate  of  Perry  M.  Wright,  deceased,  against  the  Chicago,  In- 
dianapolis and  Louisville  Railway  Company,  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

Charles  E.  Thompson  and  Wilson  dk  Quinn,  for  appel- 
lant 

E.  C.  Field,  H.  R.  Kurrie  and  John  F.  McHugh,  for  ap- 
pellee. 

Myers,  J. — ^Appellant  brought  this  action  against  appel- 
lee to  recover  damages  on  account  of  the  alleged  negligent 
killing  of  her  decedent.  Perry  M.  Wright.  Issues  were 
formed  and  submitted  to  a  jury  for  trial.  At  the  close  of 
appellant's  evidence,  on  motion  of  appellee,  the  court,  over 
appellant's  objection,  instructed  the  jury  to  return  a  ver- 
dict in  its  favor.  Appellant's  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  in  accordance  with 
the  jury's  verdict.  The  sustaining  of  appellee's  motion 
peremptorily  to  instruct  the  jury,  and  the  overruling  of 
appellant's  motion  for  a  new  trial  are  each  assigned  as  er- 
ror. The  only  question  for  decision  relates  to  the  giving  of 
said  instruction. 

The  complaint  is  in  two  paragraphs.  In  the  first  it  is 
shown,  in  substance,  that  appellee  at  the  city  of  LaPayette 
maintained  a  switch  yard,  composed  of  ten  switch  tracks, 
all  connected  at  the  south  end  by  a  lead  track;  that  dece- 
dent, at  the  time  of  his  death,  was  a  member  of  a  certain 
switching  crew,  and  under  his  employment  with  appellee 
his  work  consisted  in  coupling  and  uncoupling  cars  in  said 
switch  yard  under  the  direction  of  the  yard  foreman,  who 
was  a  member  of  said  crew ;  that  at  the  time  of  and  imme- 
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diately  before  the  accident  decedent  was  assisting  in  making 
up  a  certain  train  on  track  No.  1,  by  uncoupling  cars  on  the 
various  switch  tracks  and  coupling  them  up  again  on  track 
No.  1,  At  the  direction  of  said  foreman,  decedent  un- 
coupled a  cut  of  five  or  six  cars  from  a  number  then  stand- 
ing on  track  No.  3,  and  immediately  returned  to  the  south 
end  of  the  cars  standing  on  track  No.  1,  and  began  to  ex- 
amine the  coupling-pin,  draw-bar,  knuckle  and  coupling  de- 
vice on  the  south  car,  to  see  if  they  were  in  good  condition 
for  service,  as  was  his  duty  to  do  under  his  employment; 
that  while  so  engaged  in  this  work,  which  required  his  whole 
attention,  and  required  him  to  occupy  a  position  with  his 
back  to  the  south,  the  engineer  in  charge  of  the  switch  en- 
gine coupled  onto  said  cut  of  five  or  six  cars,  and  moved 
them  south  along  the  lead  track,  past  the  south  end  of 
track  No.  1.  Then,  in  obedience  to  a  signal  given  by  said 
yard  foreman,  the  head  brakeman  opened  the  switch  lead- 
ing onto  track  No.  1,  and  thereupon  said  cut  of  cars  and 
engine  were  switched  over  onto  said  track,  and  said  engi- 
neer, in  obedience  to  a  signal  from  said  foreman  to  proceed 
with  the  cars,  ran  them  at  a  high  and  dangerous  rate  of 
speed  toward  and  against  the  standing  cars;  that  the  engi- 
neer and  said  foreman  knew  at  the  time  said  cut  of  cars 
was  being  pushed  along  said  track  No.  1  that  it  was  a 
part  of  decedent's  work  to  examine  and  inspect  the  couplers 
and  other  mechanical  devices  composing  them,  before  coup- 
ling them  together,  and  that  the  decedent  was  at  the  time 
engaged  in  this  work,  which  required  him  to  be  on  track 
No.  1  and  between  the  rails.  The  foreman  at  the  time  of 
giving  said  signal,  as  well  as  the  engineer,  was  on  the  east 
side  of  track  No.  1,  which  track  was  straight  and  unob- 
structed, and  the  engineer  could,  by  looking,  have  seen 
along  the  track  to  a  point  far  beyond  the  place  occupied 
by  decedent,  but  after  said  cut  of  cars  was  switched  over 
onto  track  No.  1  decedent  could  not  be  seen  by  said  engi- 
neer, although  said  engineer  could  see  along  the  side  of 
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said  track  far  beyond  the  place  where  decedent  was  killed, 
and  could  and  did  see  that  decedent  was  not  in  sight  at  the. 
time  he  was  running  the  cars  along  track  No.  1 ;  that  aU 
of  said  cars  were  equipped  with  automatic  couplers,  which, 
when  properly  adjusted  and  arranged  for  that  purpose,  and 
when  the  cars  were  of  equal  height,  would  couple  by  im- 
pact. The  acts  of  negligence  charged  are  as  follows:  (1) 
That  the  engineer,  knowing  that  decedent  was  between  the 
rails,  and  at  the  south  end  of  the  standing  cars,  negligently 
and  carelessly  pushed  the  cut  of  cars,  taken  from  track  No. 
3,  toward  and  against  decedent  at  a  high  and  dangerous 
rate  of  speed,  to  wit,  more  than  seven  miles  an  hour;  (2) 
that  said  engineer,  knowing  that  said  decedent  was  between 
the  rails  of  track  No.  1,  and  engaged  in  the  performance  of 
his  duties,  carelessly  and  negligently  shoved  said  cut  of  cars 
up  and  against  said  stationary  cars,  without  receiving  a  sig- 
nal from  decedent  so  to  do;  (3)  that  the  yard  foreman, 
knowing  of  decedent's  position  on  the  track,  and  the  dan- 
gerous rate  of  speed  at  which  the  cars  were  approaching 
him,  carelessly  and  negligently  failed  to  signal  the  engineer 
to  stop  or  slacken  the  speed  of  said  cars  and  engine; 
(4)  that  the  yard  foreman,  knowing  decedent's  dangerous 
position  on  the  track,  carelessly  and  negligently,  and  with- 
out any  signals  from  decedent,  signaled  the  engineer  to  run 
the  cars  attached  to  said  engine  against  the  standing  cars, 
and  that  decedent  was  thereby  killed;  (5)  that  the  yard 
foreman,  knowing  the  high  and  dangerous  rate  of  speed  at 
which  the  cars  were  approaching  decedent,  and  knowing 
the  dangerous  position  of  decedent  in  the  performance  of 
his  duties,  carelessly  and  negligently  failed  to  give  him  any 
warning  of  the  approaching  cars.  The  second  paragraph 
is  the  same  as  the  first,  except  that  the  engineer  only  is 
charged  with  negligence. 

Prom  the  briefs  filed  in  this  case,  it  would  seem  that  the 
court  gave  the  instruction,  of  which  complaint  is  made, 
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upon  the  theory  that  the  evidence  failed  to  show  any  negli- 
gence on  the  part  of  the  remaining  members  of  the  train 
crew  which  proximately  contributed  to  the  accident. 

PlaintiflP  was  entitled  to  a  submission  of  the  question  to 
the  jury,  unless,  after  considering  all  the  evidence  and  re- 
solving all  doubts  and  inferences  to  be  legitimately 

1,  drawn  therefrom  in  her  favor,  it  could  be  said  that 
there  was  no  evidence  to  establish  one  or  more  facts 

essential  to  her  cause  of  action,  in  which  event  the  instruc- 
tion was  correct.  Gregory  v.  Cleveland,  etc,  B.  Co.  (1887), 
112  Ind.  385;  Davis  v.  Mercer  Lumber  Co.  (1905),  164  Ind. 
413;  Pittsburgh,  etc.,  B.  Co.  v.  Cozatt  (1907),  39  Ind.  App. 
682;  Baltimore,  etc.,  B.  Co.  v.  Spaulding  (1898),  21  Ind. 
App.  323;  Cooper  v.  Merchants,  etc..  Bank  (1900),  25  Ind. 
App.  341.  We  are  not  unmindful  of  the  rule  that  it  is  not 
a  question  as  to  the  weight  of  the  evidence,  for  if  there  was 
any  evidence,  however  conflicting,  tending  to  prove  the  ma- 
terial allegations  of  appellant's  complaint,  it  would  be  error 
to  direct  a  verdict.  Messick  v.  Midland  B.  Co.  (1891),  128 
Ind.  81;  Green  v.  Eden  (1900),  24  Ind.  App.  583.  But 
this  case  is  no  exception  to  the  rule  requiring  the 

2.  plaintiff  to  allege  and  prove  not  only  the  existence 
of  a  duty  on  the  part  of  the  defendant  to  protect  de- 
cedent from  the  particular  injury  causing  his  death,  but 
that  it  failed  to  perform  that  duty,  and  that  such  failure 
resulted  in  his  injury  and  death.  For,  not  until  there  is 
some  evidence  before  the  jury  tending  to  prove  each  of 
these  facts  can  it  be  said  that  actionable  negligence  has 
been  established.  Fans  v.  Hoberg  (1893),  134  Ind.  269, 
39  Am.  St.  261;  United  States  Cement  Co.  v.  Koch  (1908), 
42  Ind.  App.  251;  City  of  LaFayette  v.  West  (1909),  43 
Ind*  App.  325;  Town  of  Boswcll  v.  Wakley  (1897),  149 
Ind.  64;  Indiana,  etc..  Coal  Co.  v.  Neal  (1906),  166  Ind. 
458;  Chicago,  etc.,  B.  Co.  v.  Lain  (1908),  170  Ind.  84. 

We  have  carefully  read  and  considered  all  of  the  evi- 
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dence  as  it  appears  in  the  record,  and  find  that  it  is  prac- 
tically without  any  conflict.  A  general  statement  of 
3.  the  case,  as  taken  from  the  evidence,  shows  that  on 
September  5,  1905,  at  about  10  o'clock  in  the  morn- 
ing of  a  clear  day,  appellant's  decedent  was  caught  be- 
tween the  bumpers  on  a  standing  car  and  one  of  a  cut  of 
cars,  pushed  by  a  switch  engine  up  against  the  standing 
car  for  the  purpose  of  being  coupled  thereto,  and  was 
killed.  At  the  time  of  the  accident  decedent  was  in  the  em- 
ploy of  appellee,  and  a  member  of  one  of  its  switching 
crews  at  work  in  its  switch  yard  in  LaPayette.  This 
switch  yard  was  composed  of  ten  parallel  switch  tracks, 
running  north  and  south,  all  connected  on  the  south  by  a 
lead  track  running  northeast  and  southwest.  The  switch 
tracks  were  numbered  from  one  on  the  west  to  ten  on  the 
east.  Track  No.  1  is  the  track  upon  which  trains  are  made 
up,  and  holds  sixty  to  seventy  cars  of  an  average  length 
of  about  thirty-six  feet.  The  switching  crew  consisted  of 
a  yard  foreman,  who  was  in  charge  of  the  work,  an  engi- 
neer, a  fireman,  a  head  brakeman,  who  remained  with  the 
switch  engine,  and  the  decedent,  who  was  the  field  man. 
The  yard  foreman  gave  orders,  and  directed  the  other  mem- 
bers of  the  crew  as  to  the  particular  work  they  were  to  do. 
The  switch  yard  was  in  charge  of  a  general  yard  master, 
who  furnished  the  yard  foreman  with  the  list  of  cars  which 
were  to  compose  the  train  being  made  up  on  track  No.  1. 
This  track  at  the  middle  is  higher  than  the  other  tracks,  and 
slopes  gradually  to  the  north  and  south  until  it  reaches  & 
level  with  the  other  tracks.  The  work  of  decedent  was  to 
couple  and  uncouple  cars.  The  switch  engine  was  in 
charge  of  the  engineer.  After  several  cars  had  been  placed 
upon  track  No.  1,  and  coupled  by  decedent,  the  crew  pro- 
ceeded to  track  No.  3,  where  a  cut  of  six  cars  was  detached 
by  decedent  from  a  number  of  others  standing  on  that 
track.  The  cars  so  detached,  and  by  the  head  brakeman 
coupled  onto  the  switch  engine,  were  pulled  to  the  lead 
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track,  and  down  to  the  south  end  of  track  No.  1,  and  switched 
onto  that  track.  At  the  signal  of  the  foreman  and  head 
brakeman  they  were  pushed  north  on  track  No.  1,  until  they 
came  in  contact  with  a  cut  of  four  cars;  then  all  were 
pushed  north  until  they  struck  standing  cars,  which  were 
a  part  of  the  train.  The  head  brakeman  while  moving  the 
cars  rode  on  the  footboard  in  front  of  the  engine,  and  when 
the  cars  collided  the  second  time  he  uncoupled  the  engine, 
and  it  moved  south  down  track  No.  1  to  the  lead  track.  The 
cut  of  cars  failed  to  couple  with  the  made  up  part  of  the 
train,  and  as  the  engine  moved  away  they  started  south, 
when  the  foreman  climbed  up  on  the  south  end  and  set  the 
brakes,  stopping  them  at  a  point  about  sixty  feet  from  the 
standing  cars.  The  foreman  then  went  to  the  lead  track, 
and  with  the  engine  to  track  No.  5,  where  cars  were  added 
to  complete  the  train.  The  yard  master  about  this  time 
discovered  that  Wright  had  been  killed,  and  notified  the 
rest  of  the  crew.  When  the  cut  of  cars  was  taken  from 
track  No.  3,  Wright  was  present,  and  about  the  time  they 
started  north  on  track  No.  1  he  proceeded  south,  and 
around  the  cars  standing  on  track  No.  2,  to  track  No.  1,  and 
then  north  between  track  No.  1  and  track  No.  2,  to  the 
point  where  these  cars  came  in  contact  with  the  cut  of  four 
carSy  and  the  first  coupling  was  to  be  made.  The  last  time 
the  engineer  saw  decedent  alive  was  when  he  went  between 
the  cars  to  make  one  of  the  two  couplings.  There  was  no 
evidence  that  the  foreman  or  the  engineer  knew  tliat 
Wright  was  in  a  dangerous  position  between  the  cars  where 
he  was  killed.  There  was  no  evidence  that  the  foreman 
or  the  engineer  knew,  or  by  the  exercise  of  reasonable  care 
should  have  known,  that  Wright  was  between  the  bumpers, 
or  in  a  dangerous  position,  with  respect  to  the  moving  cars, 
at  the  time  he  was  killed.  No  one  saw  him  there.  It  is  in 
evidence  that  decedent  went  north  with  the  moving  cut  of 
ears  for  the  purpose  of  coupling  them  to  the  cars  standing 
on  the  track,  and  that  he  was  killed  at  the  point  where  the 
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second  coupling  was  to  be  made.  There  is  no  evidence  that 
the  bumper  or  coupler  on  the  car  where  the  accident  hap- 
pened was  in  any  manner  out  of  order.  There  was  no  evi- 
dence from  which  it  can  be  said  that  either  the  foreman  or 
the  engineer,  by  the  exercise  of  reasonable  care,  should  have 
known  or  expected  that  the  decedent  was  on  the  track  at 
the  time  the  cars  collided  the  last  time.  There  was  no  evi- 
dence of  any  noise  from  other  engines  or  cars  moving  in 
that  vicinity  at  the  time  of  the  accident.  There  was  no 
evidence  that  the  foreman  was  in  a  position  to  warn  de- 
cedent of  the  danger,  and  thereby  prevent  the  accident. 
The  evidence  would  not  warrant  the  inference  that  the  cars 
which  caused  the  accident  were  run  at  a  greater  rate  of 
speed  than  was  usual  or  customary  in  making  up  trains. 
There  was  no  evidence  showing  that  the  foreman  or  the 
engineer  was  not  where  he  should  have  been  in  the  per- 
formance of  his  work  at  the  time  of  and  before  the  acci- 
dent happened,  nor  was  there  any  evidence  tending  to  show 
that  the  train  was  not  being  made  up  in  the  usual  and 
customary  way  of  making  up  trains  in  that  yard.  The  de- 
cedent was  an  experienced  brakeman.  He  knew  that  the 
cars  on  track  No.  1  were  being  moved  to  the  north,  and  for 
what  purpose.  He  was  engaged  at  his  regular  employment, 
that  of  coupling  the  cars  as  they  were  pushed  together. 
There  is  no  claim  that  he  did  not  fully  understand  and 
realize  the  hazards  of  the  work  in  which  he  was  engaged, 
or  that  the  danger  was  not  open  and  obvious.  It  is  not 
the  duty  of  the  master  to  follow  an  experienced  serv- 
4.  ant  through  the  various  details  of  the  work  he  is 
employed  to  perform,  and  warn  him  of  open  and 
obvious  dangers.  Staldter  v.  City  of  Huntington  (1899), 
153  Ind.  354;  United  States  Cement  Co.  v.  Koch,  supra, 
at  page  261.  But  the  master  does  engage  that  he  will  not 
expose  his  servant  to  dangers  not  reasonably  and  fairly  in- 
cident to  and  within  the  ordinary  risks  of  the  servant's 
employment.    Jenney  Electric,  etc.,  Co.  v.  Murphy  (1888), 
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315  Ind.  566;  Ouedelhofer  v.  Emsting  (1899),  23  Ind. 
App.  188.  Consequently,  in  the  ease  at  bar,  if  there 
5.  was  any  evidence  from  which  it  could  be  inferred 
that  the  engineer  or  the  foreman  knew,  or  by  ordi- 
nary care  should  have  known,  that  Wright  was  in  the  posi- 
tion and  engaged  as  alleged  in  the  complaint,  then  appellee 
owed  him  the  duty  of  stopping  the  cars  before  they  reached 
him,  or  of  warning  him  of  the  danger  in  time  for  him  to 
make  good  his  escape,  and  if,  from  a  neglect  of  that  duty, 
injury  happened,  appellee  would  be  liable. 

After  a  careful  consideration  of  this  record,  we  must 
conclude  that  neither  the  engineer  nor  the  foreman  was  in 
any  manner  to  blame  for  decedent's  death.  They  were  cer- 
tainly unaware  that  decedent  was  exposed  to  any  danger, 
or  that  the  continued  moving  of  the  cars  north  would  prob- 
ably result  in  any  accident  or  injury  to  decedent.  The 
evidence  fails  to  establish  actionable  negligence  on  the  part 
of  the  appellee.  For  that  reason  the  court  did  not  commit 
error  in  directing  a  verdict. 

Judgment  afiSrmed. 


City  of  Tipton  et  al.  v.  Racobs,  Administratrix. 

[No.  6,979.    Filed  May  31,  1911.] 

1.  Negligence. — Contributory. — Jury. — Contributory  negligence  is 
ordinarily  a  question  of  fact  for  tlie  jury.    p.  683. 

2.  Negligence. — Electricity. — Hanging  Wires. — Contributory  Neg- 
ligence.—  Complaint. —  Verdict. —  Wliere  ttie  complaint  allege<l 
tliat  plaint IfTs  decedent  liad  been  working  for  a  traction  com- 
pany about  five  months  and  had  learned  that  uninsulat«l  hang- 
ing wires  were  dangerous,  that  defendants*  electric  light  wire  had 
broken  and  one  end  was  hanging  so  as  to  endanger  plalntiflTs 
children  and  other  i^rsons  passing  along  the  street,  that  the  wire 
appeared  to  be  insulated  at  certain  places,  that  he  took  hold  of 
the  wire  at  an  apparently  insulated  place,  receiving  a  fatal  shock, 
the  question  of  contributory  negligence  is  one  of  fact  and  a  gen- 
eral verdict  for  the  plaintiff  is  a  finding  that  decedent  was  not 
contributorily  negligent,    p.  683. 
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3.  Appeal. —  General  Verdict. —  Interrogatories. —  Complaint.—  On 
appeal  the  complaint  will  be  considered  as  established  where  the 
only  question  is  whether  the  answers  to  the  interrogatories  to 
the  jury  require  a  judgment  for  defendants,  notwithstanding  a 
general  verdict  for  the  plaintiff,    p.  684. 

4.  Negliqence. — Electricity. — Verdict. — Interrogatories.  —  Conflict. 
— Where  a  complaint  alleges  that  plaintiff's  decedent  undertook 
to  fasten  a  hanging,  apparently  insulated,  electric  light  wire  so 
that  his  children  and  other  persons  would  not  come  in  contact 
therewith,  and  that  he  received  a  fatal  shock  therefrom,  a  ^n- 
eral  verdict  for  the  plaintiff  is  not  overturned  by  answers  to 
interrogatories  to  the  jury  showing  that  decedent  had  five 
months'  exi^erience  with  the  wires  of  a  traction  company  and 
knew  the  dangers  of  live  wires,    pp.  684, 687. 

5.  Negligence. —  Contributory. —  Knotcn  Dangers. —  Care. —  One 
dealing  with  a  known  danger  is  required  to  use  care  commen- 
surate with  the  danger,  the  question  of  contributor^'  negligence 
l)eing  one  of  fact  for  the  jury.    p.  686. 

6.  Negligence. —  Contributory. —  Test. —  The  test  of  contributory 
negligence  is  whether  the  plaintiff  acted  under  the  circumstances 
as  an  ordinarily  prudent  man  would  have  acted,    p.  688. 

Prom  Tipton  Circuit  Court;  J.  F.  Elliott,  Judge. 

Action  by  Pearl  Bacobs,  as  administratrix  of  the  estate 
of  Frederick  Racobs,  deceased,  against  the  City  of  Tipton 
and  another.  From  a  judgment  for  plaintifE,  defendants 
appeaL    Affirmed. 

James  M.  Purvis  and  Edward  Daniels,  for  appellants. 
L.  B.  Nash  and  Gifford  <&  Gifford,  for  appellee. 

HoTTEL,  J. — Action  by  appellee,  on  behalf  of  herself  and 
children,  against  appellants,  for  damages  resulting  from 
the  death  of  her  husband  alleged  to  have  been  caused  by 
the  negligence  of  appellants. 

The  complaint  was  in  two  paragraphs.  The  cause  was 
tried  by  a  jury,  resulting  in  a  verdict  for  appellee  in  the 
sum  of  $1,000,  answers  to  interrogatories  being  returned. 

Appellants  jointly  and  separately  moved  for  judgment 
on  the  answers  to  interrogatories  and  for  a  new  trial,  each 
of  which  motions  was  overruled,  and  exceptions  saved. 
The  ruling  upon  the  motion  for  a  judgment  on  the  answers 
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to  interrogatories  is  the  only  assigned  error  presented  and 
argued  by  appellants  in  their  brief. 

It  is  contended  by  appellants  that  these  answers  to  in- 
terrogatories show  that  decedent  deliberately  and  voluntar- 
ily placed  himself  in  a  position  of  danger,  and  that  the  act 
which  resulted  in  his  death  evidenced  such  a  lack  of  care 
and  caution  on  his  part  as  to  charge  him  with  contributory 
negligence. 

The  answers  to  the  interrogatories,  important  and  con- 
trolling upon  this  question,  show  that  decedent  was  an  ex- 
perienced railroad  brakeman;  that  he  had  been  in  the  em- 
ploy of  the  Indiana  Union  Traction  Company  for  about 
five  months,  as  assistant  lineman,  and  assisted  in  locating 
and  placing  storage  batteries;  that  said  employment  gave 
him  a  good  knowledge  of  the  dangers  of  electricity  and  of 
coming  in  contact  with  electric  wires;  that,  while  employed 
in  locating  and  placing  said  storage  batteries,  he  had  been 
carefully  instructed  by  the  person  superintending  said 
work  as  to  the  danger  of  coming  in  contact  with  electric 
wires,  and  had  been  warned  never  to  touch  a  hanging, 
broken  or  fallen  wire  unless  he  was  certain  that  it  was  a 
dead  one  and  had  tested  it;  that  he  went  up  to  the  broken 
wire  in  question  and  took  hold  of  it  with  his  naked  hand. 

As  a  general  rule,  contributory  negligence  is  a  question 

of  fact  to  be  determined  by  the  jury  and  not  one  of  law 

to  be  determined  by  the  court.    Indianapolis  St,  R. 

1.  Co.  V.   Hockett   (1903),   159   Ind.   677;  Brosnan  v. 
Sweefzer  (1891),  127  Ind.  1;  Pittsburgh,  etc,  R,  Co. 

v.  Wright  (1881),  80  Ind.  182;  Union  Traction  Co.  v.  Sul- 
livan   (1906),    38    Ind.    App.    513;    Wortman   v.    Minich 
(1901),  28  Ind.  App.  31. 
This  question,  as  presented  by  each  of  the  paragraphs  of 
the  complaint  upon  which  the  case  was  tried,  was, 

2.  under  the  authorities  cited,  clearly  one  of  fact  and 
not  one  of  law.    This,  appellants  practically  concede, 

as  they  make  no  objections  to  either  of  the  paragraphs  of  the 
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complaint.  If,  therefore,  the  material  allegations  of  either 
of  the  paragraphs  of  the  complaint  upon  this  subject  were 
proved,  such  proof  warranted  the  general  verdict  of  the 
jury,  which  was  the  equivalent  of  the  finding  that  dece- 
dent was  not,  in  fact,  guilty  of  any  negligence  contributing 
to  his  injury. 

Assuming  that  these  facts,  alleged  in  the  complaint,  were 

all  proved,  which  assumption  is,  under  the  rules  of  this 

court,  for  the  purposes  of  this  motion,  made  impera'- 

3.  tivc  by  the  general  verdict,  the  question  then  arises: 
Are  the  findings  of  the  jury,  in  its  answers  to  inter- 
rogatories  before   set  out,   in   such   irreconcilable   conflict 
tlierewith  that  the  general  verdict  cannot  stand?     We  do 

not  think  so.    Under  the  rule  before  given,  the  aver- 

4.  ments  of  the  complaint  upon  this  question  become 
important,  and  should  be  considered  in  connection 

with  the  facts  found  by  the  answers  to  interrogatories. 
These  averments,  upon  this  subject,  are,  in  substance,  as 
follows:  That  the  appellants'  wire,  carrying  many  thou- 
sand volts  of  electric  current,  broke,  and  one  end  thereof 
fell  into  a  shade  tree  along  the  sidewalk,  and  hung  sus- 
pended from  a  limb  of  said  tree,  and  was,  by  the  swaying 
of  said  limb  by  the  wind,  swung  back  and  forth  over 
said  street  and  sidewalk,  at  times  touching  the  ground 
under  the  tree ;  that  said  swinging  wire  was  apparently  in- 
sulated, except  a  space  of  about  five  inches  right  at  the 
end,  which  was  entirely  uninsulated,  and  except  also  a 
space  of  about  three  inches  some  fifteen  or  eighteen  inches 
above  the  ground  which  was  also  totally  uninsulated;  that 
such  insulation  of  said  swinging  wire,  except  at  said  two 
points  before  mentioned,  seemed  to  be  perfect  and  sufiBcient 
to  protect  one  touching  it  from  the  electricity  passing 
through  said  wire;  that  this  swinging  wire  was  at  a  point 
along  the  street  and  sidewalk  near  the  home  of  decedent,  and 
he,  in  coming  along  the  street  to  the  point  where  said  wire 
was  hanging  over  said  street  and  walk  in  said  dangerous 
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condition,  found  his  children  in  close  proximity  to  said 
wire,  and  for  the  purpose  of  removing  said  wire  and  plac- 
ing it  beyond  the  reach  of  his  said  children,  and  other  per- 
sons passing  along  said  street,  which  was  much  traveled 
by  men,  women  and  children,  especially  school  children 
going  to  aud  from  school,  and  took  hold  of  said  wire  at  the 
point  where  it  was  apparently  insulated,  and  where  there 
was  a  substance  around  said  wire  resembling  insulation; 
that  the  insulation  of  said  wire,  at  said  point  where  de- 
cedent took  hold  of  it,  was  in  fact  imperfect,  and  was  not 
of  proper  thickness,  material  or  texture  to  resist  the  elec- 
tricity in  said  wire,  and  prevent  it  from  passing  into  the 
hand  and  body  of  said  decedent;  that,  in  fact,  sufficient 
electricity  passed  into  his  hand  and  body  to  throw  him  upon 
the  ground,  and  in  falling  the  uninsulated  and  exposed 
parts  of  said  wire  fell  upon  and  rested  upon  his  body,  and 
caused  the  entire  current  of  many  thousand  volts  to  pass 
through  his  body,  whereby  he  was  instantly  killed. 

In  view  of  these  averments  of  the  complaint,  which,  in 
considering  this  question,  we  must  treat  as  proved,  the 
facts  found  by  the  jury  in  its  answers  to  interrogatories 
would  not  have  warranted  the  court  below,  nor  will 
they  now  justify  this  court,  in  saying,  as  a  matter  of 
law,  that  decedent  knew  when  he  took  hold  of  the  wire 
in  question  that  he  was  exposing  himself  to  danger  of 
great  bodily  injury  or  death,  and  that  by  such  act  he 
contributed  to  his  own  death.  Neither  do  these  answers, 
as  we  view  them,  justify  the  contention  of  appellants  that 
decedent  was  possessed  of  the  knowledge  of  an  expert  in 
the  handling  of  electric  light  wires.  So  far  as  the  inter- 
rogatories disclose,  his  entire  information  upon  the  subject 
was  the  result  of  five  months'  experience  with  a  traction 
company,  which  taught  him  the  danger  of  uninsulated 
live  wires.  In  fact,  the  only  knowledge  which  the  jury,  by 
its  answers,  found 'that  decedent  had  of  electricity  seems 
the  explanatory  cause  for  his  conduct,  considered  in  the 
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light  of  the  conditions  that  surrounded  him.  This  knowl- 
edge taught  him  the  extreme  danger  of  the  electric  cur- 
rent and  the  touch  of  the  live  wire.  Assuming  the  aver- 
ments of  the  complaint  to  have  been  proved,  he  knew,  or 
at  least  believed,  that,  so  far  as  touch  was  concerned,  the 
purpose  of  insulation  was  to  make  the  wire  safe,  and  that 
the  insulated  wire  was  a  dead  wire.  He  saw  this  broken, 
hanging  wire  suspended  over  the  street  and  sidewalk,  and 
saw  the  two  uninsulated  bare  spots  at  and  near  the  end 
toward  the  ground,  and  realized  the  danger  to  which  chil- 
dren and  other  persons  would  be  exposed  by  the  touch  of 
this  loose,  swinging  wire  at  said  exposed  uninsulated  por- 
tion, and,  believing  that  he  could  safely  take  hold  of  said 
wire  at  its  insulated  portions,  remove  it  to  a  place  of 
safety,  and  thereby  prevent  the  risk  of  injury  to  his  own 
children  and  other  persons  ignorant  of  the  dangers  of  an 
exposed  live  wire,  he  took  hold  of  the  wire,  at  a  point  that 
to  him  appeared  to  be  insulated  and  safe,  to  remove  it,  with 
the  result  alleged  in  the  complaint.  Taking  the  averments 
of  this  complaint  as  proved,  decedent  was  led  to  his  death 
by  the  deceptive  insulated  appearance  of  the  wire.  Can 
it  be  said  that  this  court  should,  or  could,  say,  as  a  matter 
of  law,  that  such  circumstances  and  such  mistake  in  judg- 
ment constitute  contributory  negligence?  The  question  of 
the  extent  and  character  of  the  knowledge  of  decedent  as 
to  the  dangers  of  electric  wires  and  the  influence  such 
knowledge  should  have  over  his  conduct  in  taking  hold  of 
the  wire  in  question,  was  clearly  one  of  fact  for  the  jury, 
as  was  the  entire  question  of  contributory  negligence. 

Appellants  cite  a  number  of  cases  which  we  think,  when 
read  in  the  light  of  the  particular  facts  in  the  cases  cited, 

furnish  no  support  to  appellants'  contention  in  this 
5.    case.    These  cases  assert  the  general  principles  that 

one  who  casts  himself  upon  known  dangers,  where 
the  act  subjects  him  to  a  known  peril,  is*  guilty  of  contribu- 
tory negligence,  and  that  knowledge  of  the  danger  increases 
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the  degree  of  care  to  be  exercised.  That  is  to  say,  knowledge 
of  danger  is  an  important  factor  in  determining  the  ques- 
tion of  contributory  negligence,  and  a  higher  degree  of 
care  is  required  from  one  with  knowledge  of  danger  to 
amount  to  ordinary  care,  than  would  be  required  from 
one  without  such  knowledge.  These  principles  are 
founded  in  reason  and  are  the  law;  but,  as  we  view  them, 
they  are  in  no  sense  decisive  of  the  question  presented  by 
the  general  verdict  and  the  answers  to  the  interrogatories 
in  the  ease  at  bar.  In  fact,  as  we  view  these  cases  cited  by 
appellants,  and  the  case  under  consideration,  they  furnish, 
by  inference  at  least,  good  reason  against  appellants'  con- 
tention in  this  case.  These  cases  all  recognize  that  **  knowl- 
edge of  the  danger,"  in  each  particular  case,  its  character 
and  extent  and  its  influence  upon  the  conduct  of  its  pos- 
sessor in  causing  him  to  do,  or  to  omit,  the  act  charged  to 
be  contributory  to  his  injury,  is  generally  speaking,  a  ques- 
tion of  fact  to  be  determined  by  the  jury,  and  not  a  question 
of  law  for  the  court. 

Some  of  the  cases  cited  by  appellee  present  a  state  of 
facts  very  similar  to  those  here  presented,  ai^d  strongly  sup- 
port the  conclusion  which  we  have  reached  in  this 
4.  case.  This  is  especially  true  of  the  case  of  Clements 
V.  Louisiana  Electric  Light  Co.  (1892),  44  La.  Ann. 
692,  11  South.  51,  16  L.  R.  A.  43,  32  Am.  St.  348,  in  which 
the  court  said :  *  *  The  wires  were  visible  and  to  all  appear- 
ances were  safe.  The  great  force  that  was  being  carried 
over  the  wire  gave  no  evidence  of  its  existence.  There  was 
no  means  for  a  man  of  ordinary  education  to  distinguish 
whether  the  wire  was  dead  or  alive.  It  had  all  the  appear- 
ance of  having  been  properly  insulated.  Prom  this  fact 
there  was  an  invitation  or  inducement  held  out  to  Clements 
to  risk  the  consequences  of  contact.  He  had  a  right  to  be- 
lieve they  were  safe,  and  that  the  company  had  complied 
with  its  duties  specified  by  law.  He  was  required  to  look 
for  patent  and  not  latent  defects.     Had  he  known  of  the 
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defective  insulation  and  put  himself  in  contact  with  the 
wire,  he  would  have  assumed  the  risk.  The  defect  was  hid- 
den, and  the  insulation  wrapping  was  deceptive.  It  is  cer- 
tain, had  it  been  properly  wrapped,  Clements  would  not 
have  been  killed.  His  death  is  conclusive  proof  of  the  de- 
fect of  the  insulation  and  the  negligence  of  defendant.  He 
exercised  reasonable  care  in  going  under  the  wire  in  the 
performance  of  his  duty,  as  he  had  a  right  to  believe,  from 
external  appearances,  that  the  wire  was  safe.  His  action 
was  such  as  not  to  tend  to  expose  himself  directly  to  the 
danger  which  resulted  in  the  injury.  In  fact  there  was  no 
apparent  danger."  To  the  same  effect  are  the  following 
cases:  Giravdi  v.  Electric  Improve.  Co.  (1895),  107  Cal. 
120,  40  Pac.  108,  28  L.  R.  A.  596,  48  Am.  St.  114;  Ennis 
V.  Oray  (1895),  87  Hun  355,  34  N.  Y.  Supp.  379;  Mo- 
Laughlin  v.  Louisville  Electric  Light  Co.  (1896),  18  Ky. 
Law  693,  37  S.  W.  851;  Illingsworth  v.  Boston  Electric 
Ught  Co.  (1894),  161  Mass.  583,  37  N.  E.  778,  25  L.  R  A 
552;  Fitzgerald  v.  Edison  Electric,  etc.,  Co.  (1901),  200 
Pa.  St.  540,  50  Atl.  161. 

The  question,  whether  an  injured  or  deceased  party  was 

guilty  of  negligence  contributing  to  his  injury  or  death, 

within  the  meaning  of  the  law,  depends  for  its  an- 

6.  swer  in  its  last  analysis  upon  whether  he,  at  the 
time  of  his  injury  or  death,  under  all  the  facts,  cir- 
cumstances and  conditions,  acted  as  an  ordinarily  prudent 
man  would  have  acted  if  similarly  situated.  Judged  by 
this  test,  we  think  the  evidence  tended  to  show  that  the  de- 
cedent was  free  from  negligence  contributing  to  his  death; 
and,  in  any  event,  the  question  was  one  of  fact,  which  no 
tribunal  is  better  fitted  or  qualified  to  determine  than  a 
jury  of  twelve  men.  We  find  no  ground  for  disturbing  the 
judgment  in  this  case. 

Judgment  affirmed. 
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Wilson  et  al.,  Trustees,  v.  National  Fowler 

Bank. 

[No.  7,259.     Filed  May  31,  1911.] 

1.  Appeal. — Briefs. — Failure  to  Cite  Authorities. — Exeuse. — Rules. 
— Ai^ellants'  failure  to  cite  authorities  to  sustain  their  "points"  Is 
sufficiently  excused  by  the  assertion  that  they  could  lind  none,  a 
substantial  compliance  with  the  rules  being  sufficient    p.  G91. 

2.  Bills  and  Notes. — Consideration. — Oaming. — Bucket  Shops. — 
A  note  given. In  settlement  of  a  wager  or  to  cover  losses  In  a 
bucket-shop  speculation  Is  Invalid  In  the  hands  of  the  original 
parties  thereto,     p.  692. 

3.  Bills  and  Notes. — Illegal  Consideration. — Enforcement. — The 
law  will  not  aid  In  the  enforcement  of  a  note  the  consideration 
for  which  Is  illegal,    p.  693. 

4.  Bills  and  Notes. — Bucket-Shop  Transactions. — Innocent  Pur- 
chasers.— Innocent  purchasers  of  a  negotiable  note  given  for 
losses  In  a  bucket-shop  transaction  may  enforce  it,  there  being 
no  statute  declaring  such  note  void.    p.  693. 

5.  Bills  and  Notes. — Bucket-Shop  Transactions. — Answer. — In  an 
actlX)n  by  the  purchaser  of  a  negotiable  note  given  for  losses  In  a 
bucket  shop,  an  answer  that  the  note  was  so  given  is  sufficient, 
and  requires  the  plaintiff  to  reply  the  Innocence  of  the  pur- 
chase thereof,     p.  693. 

6.  Appeal. — Sufficiency  of  Answer. — Waiver. — Bills  and  Notes. — 
Where  a  demurrer  was  sustained  to  an  answer  in  an  action  on  a 
negotiable  note,  on  the  ground  that  the  facts  stated  did  not  put 
the  plaintiff  upon  inquiry  as  to  the  illegality  of  the  consideration, 
and  that  is  the  only  question  urged  on  appeal,  the  sufficiency  of 
the  answer  to  require  a  reply  of  innocence  in  the  purchase 
thereof  is  waived,    p.  693. 

7.  Bills  and  Notes. — Innocent  Purchasers. — Anstcer. — An  answer, 
in  an  action  by  the  purchaser  of  a  note,  that  the  payee  had  an 
office  within  a  few  feet  of  the  plaintiff  bank,  that  his  only  busi- 
ness was  to  oi)erate  a  bucket  shop,  that  plaintiff  knew  thereof, 
that  such  payee  was  a  regular  customer  of  the  bank,  that  he  de- 
posited the  money  used  In  such  business  with  plaintiff,  and 
checked  it  out,  that  the  plaintiff  made  no  Inquiry  as  to  the  con- 
sideration of  the  note  sued  on,  and  that  It  knew  that  the  payee 
had  often  advanced  money  to  i)ersons  engaged  In  the  bucket-shop 
business  and  that  the  note  in  suit  was  given  to  cover  losses  in 
bucket-shop  transactions,  does  not  show  a  bad-faith  purchaser, 
pp.  693, 695. 

Vol.  47—44 
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8.  Bills  and  Notes. — Poasesiion. — Presumptions, — The  poesesslon 
and  production  of  a  note  by  an  Indorsee  raises  a  preBumption 
that  he  is  an  innocent  purchaser  thereof,    p.  694. 

9.  Bills  and  Notes. — Innocent  Purchasers. — In  the  absence  of 
any  infirmity  upon  the  face  of  commercial  paper,  or  circum- 
stances to  excite  the  suspicion  of  an  ordinarily  prudent  person, 
the  purchaser  is  not  required  to  make  any  inquiry  as  to  its 
validity,    p.  G94. 

10.  Bills  and  Notes. — Innocent  Purchasers. — Purchase  from  Qam- 
hlcr. — Presumptions. — ^The  presumi)tlon  that  the  purchaser  of 
a  note  acted  lu  good  faith  overcomes  any  inference  of  bad  faith, 
derived  soiely  from  the  purchase  of  the  note  from  a  known 
gambler,    p.  695. 

From  Tippecanoe  Circuit  Court;  Richard  P.  DeHartf 
Judge. 

Action  by  the  National  Powler  Bank  against  Dewitt  C. 
Wilson  and  another,  as  trustees  of  the  estate  of  Noah  Jus- 
tice, an  insolvent  debtor.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Charles  E.  Thompson  and  Wilson  dk  Quinn,  for  appel- 
lants. 

Edtvin  P.  Hammond,  William  V.  Stuart  and  Dan  W. 
Simms,  for  appellee. 

Myers,  J. — On  February  26,  1908,  Noah  Justice  executed 
his  unconditional  promissory  note  for  $1,052.50,  payable  at 
a  bank  in  this  State,  to  the  order  of  E.  A.  Haney,  with  six 
per  cent  interest  after  date,  and  due  in  four  months.  There- 
after Haney  indorsed  it  to  appellee.  On  October  20,  1908, 
appellee  filed  said  note,  with  an  affidavit  attached  as  to  its 
correctness,  with  appellants,  as  trustees  of  said  Noah  Jus- 
tice, an  insolvent  debtor,  for  allowance  and  payment  as  a 
claim  against  said  insolvent's  estate.  On  January  4,  1909, 
appellants  disallowed  said  claim,  and  on  the  same  day  filed 
it,  together  with  their  objections  thereto,  with  the  clerk  of 
the  court  below,  and  thereupon  said  claim  was  docketed  as  a 
cause  for  trial. 

The  action  of  the  court  in  sustaining  appellee's  demurrer 
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for  want  of  facts  to  appellants'  amended  third  paragraph 
of  answer  is  assigned  as  error.  Whether  the  answer  states 
facts  sufficient  to  constitute  a  cause  of  defense  is  before  us 
for  consideration. 

Appellee  first  insists  that  appellants'  brief  does  not  com- 
ply with  rule  twenty-two  of  the  Supreme  Court  and  this 
court,  and  for  that  reason  this  appeal  should  be  dis- 

1.  missed.  Appellants'  brief  does  not  technically  com- 
ply with  this  rule,  but  they  have  substantially  com- 
plied with  it,  and  that  is  all  that  is  required.  They  have 
stated  their  points  under  the  heading  ** Points,"  but  have 
cited  neither  cases  nor  authorities  in  support  thereof,  but 
excuse  themselves  for  not  so  doing  by  the  statement  that 
they  have  been  unable  to  find  any  decisions  bearing  directly 
upon  the  points  presented.  The  contention  of  appellee,  in 
support  of  its  claim  that  this  appeal  should  be  dismissed, 
can  not  be  sustained. 

Appellants  concede  that  appellee  came  into  possession  of 
the  note  in  question  before  maturity,  paying  therefor  full 
value;  that  said  note  was  negotiable  under  the  law  mer- 
chant ;  that  appellee  purchased  the  note  in  no  unusual  man- 
ner, nor  at  an  unusual  time;  but  they  do  insist  that  the 
facts  averred  in  the  answer  show  that  while  appellee  had  no 
actual  knowledge  of  any  infirmities  of  the  note,  yet  the  facts 
surrounding  its  execution  were  of  such  a  character  as  to  put 
it  upon  inquiry  as  to  the  consideration  for  which  the  note 
was  given,  and  its  failure  to  make  such  inquiry,  under  the 
circumstances,  amounted  to  bad  faith  in  making  the  pur- 
chase, and  deprived  it  of  its  right  as  an  innocent  purchaser 
under  the  law  merchant. 

The  answer,  in  substance,  shows  that  appellee  knew  that 
the  original  payee  of  the  note  had  an  office  within  a  few 
feet  of  appellee's  place  of  business;  that  his  only  business 
was  operating  a  bucket  shop;  that  appellee  knew,  by  in- 
spection, that  a  telegraph  instrument  and  a  blackboard  were 
maintained  in  the  office  of  the  payee  of  said  note,  and  were 
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used  solely  for  the  parpoee  of  learning,  and  displaying  for 
inspection  by  all  persons  so  desiring,  the  ruling  prices  of 
stocks,   grains,   provisions  and  other  commodities  on  the 
board  of  trade  in  the  cities  of  Chicago  and  New  York ;  that 
appellee  knew  that  many  persons  patronized  and  paid  said 
indorser  large  sums  of  money,  the  greater  part  of  which  was 
deposited  with  it  to  the  credit  of  said  indorser,  the  latter 
being  a  regular  customer  of  the  bank  as  a  large  borrower 
and  by  daily  depositing  and  checking  out  large  sums  of 
money;  that  appellee,  at  the  time  of  the  purchase  of  said 
note,  made  no  inquiry  as  to  the  consideration  therefor,  but 
relied  entirely  upon  the  solvency  of  the  indorser  and  the 
maker,  Noah  Justice;  that  it  knew  at  the  time  it  purchased 
said  note  that  said  Noah  Justice  had  for  many  years  prior 
to  the  date  of  the  execution  thereof  **many  times  advanced 
moneys   to  different  persons   engaged   in  bucket-shopping 
business'*  in  LaPayette.    It  is  averred  that  said  note  was 
executed  by  Justice  to  Haney  in  settlement  for  differences  in 
the  market  prices  quoted  on  the  board  of  trade  at  the  city  of 
Chicago  for  commodities  bought  and  sold  by  Justice  of  and 
from  Haney  between  July  1,  1907,  and  February  26,  1908 ; 
that  said  transactions  and  sales  were  made  with  the  under- 
standing and  intention  on  the  part  of  both  Justice  and 
Haney  that  no  actual  delivery  of  the  commodities  bought 
and  sold  should  be  made. 

As  between  the  parties,  a  note  given  in  settlement  of  a 
wager,  or  to  cover  losses  arising  out  of  a  bucket-shop  specu- 
lation as  to  future  prices  of  grain  or  other  commodi- 
2.    ties,  where  delivery  of  such  grain  or  commodity  is 
not  contemplated  by  either  party,  is  invalid,  and  the 
law  will  not  enforce  its  payment,  for  the  reason  that  its 
consideration  rests  in  a  transaction  condemned  by  law,  and 
for  the  further  reason  that  it  is  contrary  to  public  policy 
and  void.    Acts  1907  p.  488,  §3837  Bums  1908 ;  Wkitesides 
V.  Hunt  (1884),  97  Ind.  191,  49  Am.  Rep.  441;  Sondheirh 
v.  Gilbert  (1889),  117  Ind.  71,  5  L.  R.  A.  432,  10  Am.  St. 
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23;  Plank  v.  Jackson  (1891),  128  Ind.  424;  Schmueckle  v. 
Waters  (1890),  125  Ind.  265. 

In  the  case  at  bar,  the  answer  shows  that  the  note  had 
its  inception  in  an  illegal  transaction,  and  that  the  immedi- 
ate parties  thereto  were  in  pari  delicto,  consequently 

3.  the  law  will  not  aid  either  in  enforcing  any  claim 
against  the  other  growing  out  of  such  transaction. 

American  Mut.  Life  Ins.  Co.  v.  Mead  (1906),  39  Ind.  App. 

215,   and  cases  there  cited;    Whitesides  v.   Hunt,  supra. 

But  as  there  is  no  statute  in  this  State  making  the 

4.  note  void  in  the  hands  of  an  innocent  purchaser,  such 
holder,  by  reason  of  the  character  of  the  paper,  may 

enforce  its  payment  against  the  maker,  regardless  of  such 
infirmity.    Schmueckle  v.  Waters,  supra. 

The  fact  that  the  note  originated  in  an  illegal  transaction 

rendered  the  answer  sufficient  to  withstand  the  demurrer, 

and  to  require  a  reply  showing  that  the  note  was 

5.  purchased  in  good  faith  and  without  notice  of  its 
illegality.    Schmueckle  v.   Waters,  supra;  Shirk  v. 

Mitchell  (1894),  137  Ind.  185;  New  v.  Walker  (1886),  108 
Ind.  365,  58  Am.  Rep.  40;  Shirk  v.  Neible  (1901),  156  Ind. 
66,  83  Am.  St.  150;  State  Nat.  Bank  v.  Bennett  (1894),  8 
Ind.  App.  679;  Oiberson  v.  Jolley  (1889),  120  Ind.  301; 
First  State  Bank  v.  Hammond  (1904),  104  Mo.  App.  403, 
79  S.  W.  493;  Chapman  v.  Snyder  (1901),  1  Neb.  (Unoffi- 
cial) 230,  95  N.  W.  346;  McGill  v.  Young  (1902),  16  S. 
Dak.  360,  92  N.  W.  1066.     But  we  are  not  asked 

6.  to  hold  the  answer  good  on  that  theory,  and  for 
that  reason  we  refuse  to  disturb  the  judgment  on 

that  ground.     The  parties,  by  so  framing  their  pleadings, 
and  by  adroitly  prepared  briefs,  have  endeavored  to  con- 
trol and  limit  our  consideration  to  the  single  ques- 

7.  tion:    Do  the  facts  pleaded  overcome  the  presump- 
tion of  good  faith  on  the  part  of  appellee,  and  create 

the  legal  presumption  that  it  acted  in  bad  faith  in  failing 
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to  make  inquiry  regarding  the  consideration  of  the  note? 
Or  to  state  the  question  more  nearly  in  line  with  the  deci- 
sions, it  is  not  whether  the  indorsee  might  have  ascertained 
or  could  have  known  that  the  consideration  of  the  note  was 
illegal,  but,  Are  the  facts  averred  sufficiently  pointed  and 
emphatic  as  to  lead  directly  and  irresistibly  to  the  conclu- 
sion that  the  purchaser  in  fact  had  such  notice,  or  purposely 
refrained  from  making  inquiry  which  would  have  resulted 
in  such  knowledge  f  If  so,  good  faith  is  overthrown  and 
bad  faith  is  shown.  Tescher  v.  Merea  (1889),  118  Ind.  586; 
Eanhey  v.  Downey  (1892),  3  Ind.  App.  325;  State  Nat. 
Bank  v.  Benneit,  supra,  p.  684;  Shirk  v.  Neible,  supra; 
Kanawha  Valley  Bank  v.  Ohio,  etc.,  Furniture  Co.  (1905), 
57  W.  Va.  625,  50  S.  E.  880,  70  L.  R.  A.  312 ;  Harrington 
V.  Bxitte  &  Boston  Mining  Co.  (1905),  33  Mont  330,  83  Pac. 
467,  114  Am.  St.  821;  Merritt  v.  Dewey  (1904),  115  IE 
App.^OS;  Bat esvilleBankv.Lehner  (1909),43Ind  App.457. 
The  note  in  suit  is  governed  by  the  law  merchant.  It  is 
in  the  hands  of  an  indorsee,  and  is  conceded  to  show  no 
infirmity  upon  its  face.    Its  possession  and  produe- 

8.  tion  raises  a  presumption  that  it  came  into  the  hands 
of  the  holder  **in  the  usual  course  of  business,  for 

value,  without  notice  of  any  defect  in  the  consideration." 
Sondheim  v.  CHlbert,  supra;  Citizens  Bank  v.  Leonhart 
(1898),  126  Ind.  206;  Fisher  v.  Fisher  (1888),  113  Ind. 
474;  Tescher  v.  Merea,  supra.  In  the  case  last  cited  it  is 
said :  * '  Commercial  paper  is  regarded  with  favor  on  account 
of  its  convenience  in  mercantile  affairs,  and  so  the  rule  is 
that  nothing  short  of  fraud  or  bad  faith,  not  even  negli- 
gence, is  sufficient  to  defeat  the  right  of  a  holder  for  value 
and  without  notice  to  recover.'' 

The  rule  seems  to  be  that,  in  the  absence  of  any  infirmity 
appearing  upon  the  face  of  commercial  paper,  or  circum- 
stances under  which  it  is  presented  for  sale  and  pur- 

9.  chase  to  excite  the  suspicion  of  a  person  of  ordinary 
prudence,  the  purchaser  would  not  be  called  upon  to 
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make  inquiry  of  the  maker  Or  holder  as  to  the  facts  under 
which  such  paper  was  executed.  Citizens  Bank  v.  Leon- 
hart,  supra;  Pope  v.  Branch  County  Sav.  Bank  (1889),  23 
Ind.  App.  210.  **  Circumstances  calculated  to  awaken  sus- 
picion merely  are  not  sufficient,''  nor  is  it  a  question  of  neg- 
ligence or  diligence,  but  one  of  honesty  and  good  faith. 
Tescher  v.  Merea,  supra. 

Again  referring  to  the  facts  applicable  to  the  question 
under  consideration,  they  may  be  stated  as  follows:     That 
appellee,  at  the  time  it  bought  the  note  in  question, 
7.    knew  that  the  payee  thereof  was  running  a  well- 
equipped  bucket  shop,  which  was  well  patronized, 
and  that  it  made  no  inquiry  regarding  the  consideration 
for  the  note;  that  said  payee  was  a  customer  of  the  bank, 
borrowing  and  handling  large  sums  of  money,  daily  depos- 
iting and  checking  on  such  deposits;  that  the  maker  of  the 
note  for  many  years  prior  to  the  execution  thereof  ''many 
times  advanced  moneys  to  different  persons   engaged   in 
bucket-shopping  business."     It  does  not  appear  for  what 
purpose  Justice  made  these  advancements,  nor  does  it  ap- 
pear that  appellee  at  any  time  had  any  notice  or  knowledge 
that  Justice  ever  made  any  deals  or  trades,  or  transacted  any 
business   with  any  bucket-shop   operator,   other  than  the 
information  furnished  by  the  note.    If  he  advanced  money 
to  them,  such  transactions  might  have  been  perfectly  legiti- 
mate.    Plank    V.    Jackson,    supra;    Sondheim    v.    Oilbertf 
supra.    If  this  answer  is  to  be  upheld,  it  must  be 
10.   solely  upon  the  ground  of  appellee's  knowledge  of 
the  business  in  which  the  payee  of  the  note  was  en- 
gaged, and  this  is  not  enough  to  overcome  the  presumption 
that  appellee,  in  purchasing  the  note,  acted  honestly  and  in 
good  faith. 
For  the  reasons  stated,  the  judgment  is  affirmed. 
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WooDBURN  V.  Woodburn. 

[No.  7.253.    Filed  May  31,  1911.] 

1.  Divorce. — Alimony. — Discretion  of  Court, — Statutes. — The  trial 
court,  in  a  dlTorce  case,  is  required  by  statute  ({1083  Burns 
190S,  §1045  R.  S.  1S81)  to  render  a  Judgment  for  sucli  amount 
of  alimony  as  the  circumstances  show  to  be  just  and  proper ;  and 
the  trial  courts  decision  will  not  be  reversed  on  appeal  except 
for  abuse  of  discretion,    p.  697. 

2.  DivoBCE. — Alimony. — Excessive. — Where  a  husband  was  guilty 
of  such  drunkenness  and  cruel  treatment  as  to  compel  bis  wife 
to  leave  hiiu,  a  Judgment  for  alimony  for  $2,250,  and  $150  for 
attorney's  fees,  is  not  excessive,  where  she  supported  herself 
after  the  separation  for  seven  years,  and  the  net  value  of  his 
property  was  about  $9,000.    p.  697. 

3.  DivoBCE. — Alimony. — Elements. — Wife's  Support. — Where  a  wife 
was  compelled  to  leave  her  husband  and  support  herself,  the 
value  of  such  snpiK>rt  should  be  considered  in  determining  the 
proper  amount  of  alimony,    p.  608. 

4.  Appeal. — Mandate. — Penalty. — Damages. —  Divorce. —  Alimony. 
— The  Ap|)ellate  Court  may  in  its  discretion  impose  a  penalty  on 
a  judgment  for  alimony  appealed  from.    p.  698. 

Prom  Gibson  Circuit  Court;  0.  M.  Welhorn,  Judge. 

Suit  by  Minnie  L.  Woodburn  against  William  Wood- 
bum.  From  a  decree  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Thomas  Duncan,  for  appellant. 
John  W.  Brady,  for  appellee. 

Adams,  J. — In  September,  1908,  appellee  filed  her  com- 
plaint against  appellant  for  diyoree,  alleging  that  she  was 
united  in  marriage  with  appellant  on  December  8,  1892, 
and  lived  with  him  as  his  wife  until  July  31,  1902,  when 
she  left  him.  In  her  complaint  she  alleges  that  at  and  be- 
fore the  date  of  their  separation  appellant  was  guilty  of 
cruel  and  inhuman  treatment,  and  was  and  still  is  an 
habitual  drunkard.  In  March,  1909,  a  decree  of  divorce 
was  entered  in  favor  of  appellee,  and  a  judgment  rendered 
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for  alimony  in  the  sum  of  $2,250,  and  for  attorney's  fees 
in  the  sum  of  $150. 

Appellant  filed  a  motion  for  a  new  trial,  and  also  nine 
motions  to  modify  the  judgment  hy  reducing  the  amount 
of  alimony  to  the  amount  set  out  in  each  of  said  motions. 
Error  is  assigned  on  the  overruling  of  each  motion. 

The  only  question  seriously  urged  by  appellant  is  that 

the  judgment  for  alimony  is  excessive.     The  rule  is  well 

settled  in  this  State  that  the  court  on  appeal  will 

1.  not  reverse  a  case  of  this  kind  unless  it  appears  that 
the  trial  court  abused  its  discretion  in  the  amount  of 

alimony  allowed.  This  amount  is  largely  within  the  dis- 
cretion of  the  trial  court,  and  the  statute  (§1083  Bums 
1908,  §1045  R.  S.  1881)  requires  the  court  to  make  such 
award  as  the  circumstances  of  the  case  shall  render  just 
and  proper. 

It  would  serve  no  purpose  to  set  out  the  evidence  given 
at  the  hearing  in  support  of  the  charges  of  cruelty  and 
habitual  drunkenness.  It  is  sufficient  to  say  that  the  evi- 
dence fully  established  these  charges.    . 

As  to  the  amount  of  alimony  allowed  by  the  court,  the 

evidence  shows  that  appellant  is  the  owner  of  an  undivided 

one-half  of  160  acres  of  land,  and  of  an  additional 

2.  eighty  acres.     Appellant  testified  that  he  had  re- 
fused $67.50  per  acre  for  his  real  estate  holdings. 

It  was  shown  that  he  is  the  owner  of  certain  personal  prop- 
erty, but  the  evidence  does  not  disclose  the  value;  that  he 
is  the  owner  of  two  endowment  life  insurance  policies  for 
$1,000  each,  on  which  he  had  been  paying  premiums  for 
twenty  years,  but  the  surrender  value  of  such  policies  is 
not  shown,  although  he  testified  that  the  company  offered 
$225  in  cash  for  each  policy;  that  one  farm  belonging  to 
appellant  is  mortgaged  for  $2,000,  and  that  he  is  indebted 
to  various  persons  in  the  further  sum  of  $700,  about  one- 
half  of  which  was  used  in  the  purchase  of  personal  prop- 
erty used  on  the  farm.    Estimating  the  value  of  appellant's 
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real  estate  at  the  price  for  which  he  could  have  sold  it, 
adding  $450,  the  value  of  the  life  insurance  policies,  and 
subtracting  from  the  total  the  amount  of  debts  not  repre- 
sented by  personal  property,  the  net  value  of  his  estate 
would  be  approximately,  $9,000. 

No  children  were  bom  to  this  union.    After  the  separa^ 
tion,  the  proof  shows  that  appellant  continued  his  intem- 
perate habits,  and  contributed  nothing  to  the  sup- 

3.  port  of  his  wife.  Almost  seven  years  intervened 
between  the  separation  and  the  granting  of  the  di- 
vorce, during  which  time  appellee  supported  herself.  Where 
a  wife  leaves  a  husband  on  account  of  his  faults,  it  is  the 
duty  of  such  husband  to  support  her;  and  in  this  case,  the 
length  of  time  during  which  appellee  was  compelled  to  sup- 
port herself  was  an  element  to  be  considered  by  the  court, 
with  all  the  other  evidence  in  the  case,  in  fixing  the  amount 
of  alimony. 

We  do  not  believe  there  was  any  abuse  of  discretion  on 
the  part  of  the  trial  court  in  awarding  alimony  in  the  sum 
of  $2,250.     Indeed,  we  believe  that  the  court,  upon  the 
facts  disclosed  by  the  record,  without  any  abuse  of  discre- 
tion, might  have  allowed  alimony  in  a  larger  amount. 

4.  We  find  no  error  in  the  record.     Judgment  is  af- 
firmed, with  ten  per  cent  damages. 


Ryan  v.  Parker. 

[No.  7,2(54.    Filed  May  31,  1911.] 

1.  Assumpsit. — Work  and  Materials. — Complaint. — Bills  of  Par- 
ticulars.— Speciflcness. — In  an  action  of  assumpsit  for  work  done 
and  materials  furnished,  a  bill  of  particulars  setting  out  by  items 
the  work  done  and  the  materials  furnished,  together  with  a  state- 
ment of  payments  thereon,  and  deducting  the  sum  of  the  pay- 
ments from  the  total  for  work  and  materials,  is  sufficiently  spe- 
cific,   p.  700. 

2.  Pleauinq. — Complaint. — Essentials. — Allegations  of  a  complaint 
which  convey  to  the  defendant  full  information  of  the  facts  relied 
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upon,  and  are  sufficient  to  bar  another  action  for  the  same  cause, 
are  sufficient  as  against  a  motion  to  make  more  specific,  p.  701. 
3,  Assumpsit. —  Work  and  Materials. —  Express  Contract. —  Evi- 
deuce. — Variance. — In  an  action  of  assumpsit  for  work  done  and 
materials  furnished,  proof  that  the  work  was  done  and  the  ma- 
terials furnished  under  an  express  contract,  does  not  constitute 
a  variance,  assumpsit  lying  to  recover  for  an  amount  due  upon 
an  executed  express  contract,     p.  701. 

Prom  Knox  Circuit  Court;  Orlando  H.  Cobb,  Judge. 

Action  by  Irvin  M.  Parker  against  George  L.  Ryan. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

James  8.  Pritchett,  W.  A.  Cullop  and  Oeorge  W.  Shaiv, 
for  appellant. 
John  Downey  and  Harry  B.  Lewis,  for  appellee. 

Ibach,  J. — ^Appellee  brought  this  action  against  appel- 
lant to  recover  for  work  performed  and  material  furnished 
in  constructing  and  repairing  certain  buildings  and  houses 
for  him. 

The  body  of  the  complaint  alleges  **that  defendant  is  in- 
debted to  plaintiff  in  the  sum  of  $2,340.30,  for  work  per- 
formed for  and  materials  furnished  to  said  defendant  by 
plaintiff  at  the  request  of  said  defendant,  a  bill  of  par- 
ticulars of  which  is  filed  herewith,  made  a  part  hereof  and 
marked  exhibit  A.  Said  work  was  performed  and  said 
materials  were  furnished  in  building  and  repairing  certain 
buildings  and  houses.  Said  sum  of  $2,340.30  is  just,  due 
and  wholly  unpaid." 

By  agreement,  the  case  was  referred  to  Sherman  G.  Dav- 
enport, an  attorney  of  the  Knox  county  bar,  to  hear  the  evi- 
dence. He  filed  special  findings  of  fact  and  concliLsions  of 
law,  on  which  judgment  for  $1,501.78  was  rendered  by  the 
court  against  appellant. 

The  errors  relied  on  for  reversal  are  (1)  overruling  the 
motion  to  require  the  bill  of  particulars  to  be  made  more 
definite  and  certain;  (2)  overruling  the  motion  for  a  new 
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trial,  for  the  reason  that  the  finding  and  decision  of  the 
referee  were  contrary  to  law. 

It  appears  from  the  record  that  the  bill  of  par- 
1.    ticulars  contains  the  following,  omitting  the  caption: 


Jnly  8,  1907.    First  contract  to  build  two- 
story  store  building $2,800. 


Immediately  following  this  item  appear  eight  items 
under  the  head  of  **  extras  to  said  building  under  first  con- 
tract." Below  this  statement  of  extras  appears  the  fol- 
lowing : 


August  10,  1907.    Second  contract  to  build 

two-stoiy  building $6,000. 


Then  follows  itemized  statement  of  '*  extras  to  building 
under  second  contract."    Then  appears: 

** November  25.    Third  contract.    Boiler  room.  .$250." 
Following  is  a  statement  of  ** extras  on  said  boiler  room." 

''September  15.  Moore's  store  building  and  warehouse 
*  *  *>"  giving  statement  of  items  with  month 
and  year. 

Then  follow  the  names  of  various  buildings,  and  item- 
ized accounts  below  each,  giving  dates. 

There  appears  the  gross  sum  for  the  construction  of  the 
original  building  under  the  three  contracts  mentioned,  to- 
gether with  extras  claimed,  there  is  an  itemization  of  work 
done  on  the  other  buildings  and  the  materials  furnished 
therefor,  the  account  embracing  161  items,  then  follows  the 
total  amount  of  payments  made,  and  the  difference  between 
the  two  sums  is  alleged  to  be  $2,340.30,  which  is  the  amount 
sued  for. 

This  bill  of  particulars  appears  to  be  reasonably  definite 
and  certain,  it  names  the  parties,  the  nature  and  kind  of 
work  performed,  the  materials  furnished,  the  buildings 
constructed  and  improved,  the  price  of  tlie  various  items 
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agreed  upon  and  the  value  of  those  not  agreed  to,  the  sev- 
eral amounts  paid,  and  alleges  the  balance  due. 

It  is  only  necessary  under  our  code  that  a  complaint  be 
so  framed  and  the  allegations  sufficiently  clear  as  to  con- 
vey to  the  person  sued  full  information  of  all  the 

2.  facts  that  are  relied  upon  to  recover  in  the  action, 
and  to  bar  another  action  upon  the  same  set  of  facts. 

The  complaint,  including  the  bill  of  particulars,  in  the 
present  case  seems  to  comply  with  this  rule,  and  the  court 
did  not  commit  error  in  overruling  appellant's  motion  to 
require  the  bill  of  particulars  to  be  made  more  definite  and 
certain. 

Without  going  into  detail,  it  is  set  forth,  in  substance, 
among  other  findings  of  the  referee,  that  appellant  and  ap- 
pellee entered  into  certain  oral  agreements   (desig- 

3.  nated  in  the  bill  of  particulars  as  first,  second  and 
third  contracts)   by  which  appellee  was  to  do  cer- 
tain specified  building  work  for  appellant  at  an  agreed  com- 
pensation. 

Appellant  ui^es  that  by  these  findings  the  items  in  the 
bill  of  particulars,  designated  as  first  contract,  second  con- 
tract and  third  contract,  are  stated  in  the  special  findings 
to  have  been  express  agreements  between  the  parties,  and 
since  there  are  no  allegations  in  the  complaint  of  express 
contracts,  the  finding,  to  the  extent  of  these  items,  compre- 
hended matters  not  embraced  within  the  issues,  and  was 
therefore  contrary  to  law. 

We  cannot  agree  with  appellant  in  this  contention.  The 
complaint  stated  a  good  cause  of  action  upon  a  common 
count  for  work,  labor  and  material  furnished,  and  the  find- 
ings of  the  referee  were  within  the  issues,  for  it  has  been 
repeatedly  held  by  the  courts  of  this  State,  as  well  as  of 
other  states,  that  where  the  parties  have  agreed  upon  the 
compensation  for  labor,  and  it  has  been  performed,  the 
agreed  price  may  be  recovered  under  a  common  count  for 
work  and  labor  done.    Scott  v.  Congdon  (1886),  106  Ind. 
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Ryan  c.  Parker — 47  Ind.  App.  698. 

268;  Peden  v.  Scott  (1905),  35  Ind.  App.  370;  Board,  etc, 
V.  Gibson  (1902),  158  Ind.  471;  Jenney  Electric  Co,  v. 
Branham  (1896),  145  Ind.  314,  33  L.  R.  A.  395;  Shilling 
V.  Templeton  (1879),  66  Ind.  585;  Brown  v.  Perry  (1859), 
14  Ind.  32;  Kerstetter  v.  Raymond  (1858),  10  Ind.  199. 

The  findings  do  not  show  that  the  recovery  was  allowed 
upon  a  different  state  of  facts  from  that  alleged  in  the 
complaint,  nor  does  there  appear  to  he  a  fatal  variance, 
but,  rather,  it  appears  that  the  various  items  set  out  in  the 
bill  of  particulars  are  supported  by  the  special  finding  of 
facts,  and  as  the  conclusions  of  law  have  been  properly 
stated,  we  find  no  error. 

The  judgment  is  affirmed. 


INDEX. 


[NotB.— Hie  dUtion  Cole  r.  LeaeK  841,  844  (2)  indiemtes  thftt  the  «a«6  be- 
flins  on  pftffe  841«  that  the  point  cited  is  on  page  844,  and  that  snch  point  is  nnm- 
bered  8  in  the  margin.— Rbfobtbb.] 

See  DivoBGE. 

ABB&EVIATION&-- 

Complaint  on  contract  containing,  should  explain,  see  Contracts  51 ; 
Cole  V.  Leach,  341,  344  (2). 


See  ExEcxTTOBS  and  Administbatobs. 

Complaint  on  policy  on  life  of,  see  Insubancb  3;  Connecticut  Mut. 
Life  Ins.  Co.  v.  King,  587,  5Q5  (8). 

AccoiTBrr— 

Goods  Bold  and  Delivered, — Admissions, — Compromise. — ^Where  de- 
fendant, in  a  conversation  with  plaintifTs  attorney,  when  dis- 
cussing the  adjustment  of  a  claim,  said  that  the  shingles  sued  for 
were  worth  the  prices  charged,  that  he  received  them  and  had 
them,  that  the  account  was  unpaid,  that  there  was  a  shortage  of 
5.000  shingles,  and  that  the  price  of  shingles  when  received  was 
five  cents  a  thousand  lower  than  when  ordered,  such  statements 
are  admissible  in  evidence,  where  there  is  nothing  to  show  that 
said  statements  were  made  with  a  view  to  compromise,  nor  that 
there  was  any  offer  of  compromise. 

Kintz  V.  R.  J.  Menz  Lumber  Co.,  475, 477  (2 ) . 

ACCOXJNTINa^ 

See  Tenancy  in  Common. 

ACTION— 

See  AssuMPsrr;  Money  Received;  Pabties;  Pbocess;  Removal  of 
Causes;  Replevin. 

Order  staying,  until  payment  of  costs  of  former  action,  not  final, 
see  Appeal  7;  McOraw  v.  Nickey,  150,  100  (2). 

Wlien  commenced,  see  Attachment  and  Garnishment  1 ;  Northern 
Ind.  R.  Co.  V.  Lincoln  Nat.  Bank,  98,  102  (2),  105  (2),  107  (2), 
111  (2). 

At  law  and  in  equity,  see  Injunction. 

1.  Commencement  of. — Jurisdiction. — Parties. — The  court  has  Jur- 
isdiction over  the  plaintiff  as  soon  as  his  complaint  is  filed. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  9S,  100  (9). 

2.  Where  Commenced. — Process. — Agents. — Natural  persons,  as 
well  as  domestic  and  foreign  corporations,  may  !>e  sued  in  the 
county  where  they  transact  business,  and  process  may  be  served 
uiK)n  their  agents,  or  other  persons  authorized  to  transact  busi- 
ness for  them.  Edwards  v.  Van  Cleave,  347, 351  (0). 
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ABMISSIOKfr- 

S(*o  Evidence;  Inbubance;  Vendob  and  Pubchabkb. 

ADVERSE  POSSESSION— 

S<»e  Tknancv  in  Common. 

PosMCMHion. — Intention. — Whether  posseBslon  of  a  tenant  In  common 
undor  a  dee<l  [>uri)ortiiiK  to  be  of  the  whole  title  is  adyerse  is  a 
qtiesthm  of  his  intention.  Ocisendorff  t.  Cdbhs,  ^73,585  (18). 

ADVI80BT  BOABDS— 

See  Townships. 

AQENOY— 

See  Principal  and  Agent. 

ALIMONY— 

See  DivoBCE. 

AMENDMENT— 

S«»e  Statutes. 

May  coircct  a  variance  by,  see  Appeal  65;  Stockwell  v.  Whitehead, 
423.  429  (7). 


Notice  of  vlciousness  of,  see  Appeal  83 ;  Holt  v.  Myers,  118,  121  (3). 

1.  Vicious. — Xegliffence. — The  owner  of  a  vicious  dog,  knowing  him 
to  be  such,  is  liable  to  a  person  injured  by  such  dog,  without  his 
fault ;  and  it  is  not  necessary  for  the  injured  person  to  prove  neg- 
ligence in  the  securing  of  such  dog.        Holt  v.  Myers,  118, 120  (2). 

2.  Vicious. — Implied  Notice. — Liahility. — The  owner  of  a  vicious 
dog  is  liable  to  an  injured  person  upon  proof  of  implied  notice  of 
the  animaVs  vicious  propensities. 

Holt  V.  Myers,  118, 121  (5),  122(5). 

3.  Dogs. — ViHoHsness. — Notice  of. — Evidence. — Evidence  that  a  dog 
is  ferocious  Is.  under  some  circumstances,  sufficient  to  charge  his 
keei)er  with  notice  of  the  dog's  propensity  to  attack  persons. 

Holt  V.  Myers,  118, 122  (6). 

4.  DoffM. — Viciou^ness. — Notice. — Evidence  of. — The  purpose  for 
which  a  watch  dog  is  kept,  is  evidence  of  the  vicious  character  of 
such  dog.  and  authorizes  an  inference  that  the  owner  knew  of  his 
propensity  to  attack  persons.  Holty.  Myers,  118, 122  (7). 

5.  Viciousncss  of. — Notice. — Evidence. — Proof  of  the  savage  and 
ferocious  disposition  of  an  animal  is  equivalent  to  proof  of  ex- 
press notice  to  the  owner  of  such  disposition. 

Holt  v.  Myers,  118, 122  (S) . 

ANSWEB— 

See  Pleading. 
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1.    APPBLLATX  JUBIBDIOnOM,  1-5. 
II.     DXCISIONS  RSVISWABLE,  6,  7. 

III.  Presentation  of  Gbounds  fob 

Review,  8-16. 

IV.  Requisites  fob  Tbansfer.  16-19. 

V.    Record  and  PRocEEDiNas  not 
IN  Record,  20. 

VI.   Assignments  of  £  kbobs,  21-26. 

VII.    Briefs,  27-58. 

VIII.    Rules,  69. 


IX. 


X. 


Rbvdbw, 

(a)  Pbesumptions,  60, 61. 

(b)  Verdict  and  Findings,  62. 

(c)  Harmless  Error.  63-68. 

(d)  Waiver  of  £rror,  69, 70. 

Dbtermtnation    and    Disposi- 
tion OF  Case, 

(a)  Decision  in  General,  71- 

78. 

(b)  Affibmance,  74-63. 

(c)  Reversal,  84. 

(d)  FOBM  OF  JUDGBOINT,  85-68. 

(e)  Mandate,  89-91. 


See  Trial. 

Cannot  bo  taken  by  party  securing  what  he  demands,  see  Bounda- 
ries 3;  Mycra  v.  Kcynolds,  233,  237  (4). 

I.  Appellate  Jurisdiction. 

1.  Transfer. — Constitutional  Law. — An  appeal  to  the  Appellate 
Court,  presenting  a  (luestion  of  constituUoual  law,  will  be  traus- 
ferrctl  to  the  Sui)reme  Court 

Princeton  Coal,  etc.,  Co.  v.  Lawrence,  217. 

2.  Transfer. — Appellate  Court. — Constitutional  Law. — Statutes. — 
Construction. — The  Appellate  Court  eaunot  decide  constitutional 
law  questions,  but  may  construe  statutes. 

Lund  V.  Board,  etc.,  175,  ISO  (4). 

3.  Constitutional  Questions. — Transfers. — The  Appellate  Court  has 
no  jurisdiction  to  determine  constitutional  questions ;  and  where 
an  appeal  containing  such  a  question  is  transferred  to  such  court, 
it  will  be  presumed  that  such  question  has  been  settled  by  the 
Supreme  Court. 

Richey  v.  Cleveland,  etc.,  R.  Co.,  123, 130  (10),  140  (10). 

4.  Transfer. — Where  the  Appellate  Court  deems  a  ruling  precedent 
erroneous,  the  api)eal  should  be  transferred  to  the  Supreme  Court, 
with  a  proper  recommendation. 

Richey  v.  Cleveland,  etc.,  R.  Co.,  123, 141  (11). 

5.  Transfer. — Landlord  and  Tenant. — Possession. — Jurisdiction  of 
an  ai)peal  from  a  judgment  for  possession  in  favor  of  a  landlord 
against  his  tenant  is  in  the  Appellate  Court. 

Everett  v.  Irwin,  203, 2G4  (1 ) . 

II.  Decisions  Reviewable. 

0.  Final  Judgment. — Dismissal. — The  sustaining  of  a  motion  to  dis- 
miss a  case  constitutes  a  final  judgment  and  may  be  appealed 
f  1  om.  McOraw  v.  Nickey,  159, 100  ( 1 ) . 

7.  Final  Judf/ment. — Staying  Action  for  Payment  of  Costs  of  For- 
mer Suit. — The  sustaining  of  a  motion  to  stay  plaintiffs  action 
until  he  has  paid  the  costs  of  a  former  action  which  he  dismissed, 
is  not  a  final  judgment,  and  no  appeal  lies  therefrom. 

McOraw  v.  ^Hckcy,  159, 160  (2). 


III.    Presentation  of  Grounds  for  Review. 

8.  Questions  Presented. — Interurhan  Railroads. — Telephones. — Pri- 
orities in  Use  of  Streets. — The  question  of  priority  between  the 
use  of  streets  and  highways  by  an  Interurban  railroad  company 

Vol.  47—45 
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and  a  telephone  company  does  not  arise,  where  the  special  findings 
show  that  the  telephone  company's  lines  were  located  on  private 
ground. 

Indianapolis,  etc..  Traction  Co.  v.  Arlington  Tel.  Co.,  657, 663  (3). 

0.  Determination  of. — Demurrer  to  Complaint. — Exceptions  to  Con- 
cluaions  of  Law. — ^The  overruling  of  a  demurrer  to  the  complaint 
is  not  material  where  the  facts  are  specially  founds  and  the  ex- 
ceptions to  the  conclusions  of  law  present  the  same  questions  as 
those  arising  on  the  demurrer. 

Indianapolis,  etc..  Traction  Co.  v.  Arlington  Tel.  Co.,  657, 650  (1). 

10.  Joint  or  Several  Exceptions. — Demurrers. — An  exception  to  a 
ruling  on  a  demurrer  to  several  paragraphs  of  a  complaint  recit- 
ing that  '*the  court  l)eing  duly  advised  in  the  premises,  does  now 
sustain  the  demurrers  to  each  of  the  first,  second  and  third  para- 
graphs of  plaintilTs  complaint,  to  which  ruling  of  the  court  plain- 
tiff, by  counsel,  excepts,"  must  be  regarded  as  several.  Shryer  v. 
Louisville,  etc.,  Traction  Co.,  35  Ind.  App.  641,  overruled. 

Brier  v.  Mankey,  7, 9  (1). 

11.  Questions  Presented. — Demurrer  to  Complaint. — SpexHal  Find- 
ings.— Where  the  demurrer  to  the  complaint  and  exceptions  to  the 
conclusions  of  law  present  the  same  questions,  a  decision  on  the 
latter  suffices  for  l)oth,  the  ultimate  rights  of  the  parties  depend- 
ing uiwn  the  facts.  Shank  v.  Trustees,  etc.,  aSl,  332  (2). 

32.  Answers. — Averments. — ^The  absence  of  direct  and  specific  aver- 
ments in  an  answer  will  not  prevent  its  consideration  on  appeal, 
where  its  purpose  clearly  appears, 

Bessire  d  Co.  v.  Com  Products  Mfg.  Co.,  298, 307  (10). 

13.  Instructions. — Making  Part  of  Record. — ^Where  exceptions  are 
noted  on  the  instructions  questioned,  and  are  signed  by  the  judge, 
but  the  record  fails  to  show  that  such  instructions  were  filed, 
they  are  not  a  part  of  the  record  and  cannot  be  considered. 

Thicmed  Wagner  Breio.  Co.  v.  Kessler,  284, 285  (3). 

14.  Record. — New  Trial. — Cross-complaint. — Where  appellant  filed 
no  motion  for  a  new  trial  as  to  a  cross-complainant  in  a  suit  to 
foreclose  a  mechanic's  lien,  no  question  on  the  evidence  under  the 
cross-complaint  can  be  presented  on  appeal. 

Topp  V.  Standard  Metal  Co.,  483, 489  (5). 

15.  New  Trial. — Presentation  to  Court. — Where  the  record  on  ap- 
peal shows  that  the  appellant's  motion  for  a  new  trial  w^as  "filed 
in  the  office  of  the  clerk"  on  July  22,  and  that  on  September  18, 
at  the  succeeding  term,  leave  was  granted  to  amend  such  motion, 
and  that  on  October  5,  "the  court  overruled  the  motion  of  the 
defendant  for  a  new  trial,"  no  question  on  the  overruling  of  such 
motion  is  presented,  there  being  no  showing  that  the  motion  was 
presented  to  the  court  except  at  the  September  term,  merely  filing 
with  the  clerk  being  insufficient.        Owen  v.  Harriott,  359, 365  (3). 

IV.    Requisttes  fob  Trait sfeb. 

16.  Transcript. — Precipe. — Partial. — ^Where  the  precipe  calls  for  a 
certam  part  of  the  record,  other  parts  Included  therein  will  be 
disregarded.  East  v.  Amhurn,  530, 535  (4) . 

17.  Transcript. — Original  Bills  of  Exceptions. — Precipe. — ^Where 
the  precli)e  calls  for  a  transcript  of  the  entire  record,  the  original 
bin  of  exceptions  may  be  properly  included  therein. 

East  v.  Amburn,  530, 535  (5). 
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18.  Transcript. — Precipe. — BUla  of  Exceptions. — A  precipe  calling 
for  a  transcript  "including  the  original  bill  of  exceptions  contain- 
ing tlie  evidence"  sufficiently  authorizes  the  clerk  to  include  such 
original  bill  in  the  transcript.      Qeisendorff  v.  Cohbs,  573, 577  (3). 

19.  Precipe. — Correction  "by  Trial  Court. — Auxiliary  Appeal, — 
Where  a  dispute  concerning  a  precipe  is  decided  by  the  trial  court 
and  an  auxiliary  appeal  taken,  the  Appellate  Court,  in  determin- 
ing whether  the  precipe  calls  for  certain  parts  of  the  record, 
may  adopt  the  trial  court's  decision  as  to  the  precipe. 

Central  Union  Tel.  Co.  v.  Riggs,  45, 47  (2) . 

V.    Record  and  Pboceedings  Not  in  Becobd. 

20.  Certiorari. — Correction  of  Record  Below. — Evidence, — Motions, 
— Entries. — In  an  application  to  correct  the  record  of  a  case  be- 
low, evidence  of  written  motions  and  record  entries  and  filings 
is  admissible,  and  on  writ  of  certiorari  the  court,  on  appeal,  may 
review  the  trial  court's  rulings  thereon. 

Owen  V.  Harriott,  359, 370  (10) . 

VI.    Assignments  of  Errors. 

21.  'Weighing  Evidence. — Statutes. — An  assignment,  under  §C9S 
Bums  1908,  Acts  1903,  p.  338,  §8,  that  the  judgment  Is  not  fairly 
supported  by  the  evidence,  and  is  clearly  against  the  weight  of 
the  evidence,  cannot  be  considered,  where  the  evidence  was 
voluminous  and  mostly  oral,  there  being  some  evidence  tending 
to  support  the  verdict. 

Albaugh  Bros.,  etc.,  Co.  v.  Lynas,  30, 34  (7). 

22.  Special  Findings  Unsupported  hy  Evidence. — Independent  error 
cannot  be  assigned  on  the  ground  that  any  one  or  all  the 
special  findings  are  not  supported  by  the  evidence. 

Reeves  <£  Co.  v.  Gillette,  221, 222  (2). 

23.  Joint. — Several  Exceptions. — ^Where  separate  exceptions  are 
taken  to  the  court's  rulings  on  separate  and  several  demurrers 
of  different  parties,  a  joint  assignment  of  errors,  on  appeal,  pre- 
sents no  question. 

Morey  v.  Terre  Haute,  etc..  Light  Co.,  16, 29  (7)". 

24.  Vew  Trial. — Causes  for. — Rulings  which  are  properly  grounds 
for  a  new  trial  cannot  be  assigned  indei>endently  on  appeal. 

Thiemc  d  Wagner  Brew.  Co.  v.  Kessler,  284, 285  (1). 

25.  Instructions. — Exceptions. — Waiver. — ^Where  appellant  failed 
to  comply  with  statutory  requirements  in  taking  exceptions  to  the 
giving  or  refusal  of  instructions,  assignments  of  errors  based  on 
alleged  errors  therein  are  waived. 

Stockicellv.  Whitehead,  423, 426  (1). 

26.  Carrying  Back  Demurrer  to  Answer  and  Sustaining  to  Com- 
plaint.— To  question  the  sufficiency  of  a  complaint  on  a  refusal  of 
the  trial  court  to  carry  back  a  demurrer  to  an  answer  and  sustain 
It  to  the  complaint,  the  assignment  must  allege  a  failure  so  to 
carry  back  such  demurrer  and  sustain  it  to  the  complaint. 

First  Nat.  Bank  v.  Savin,  260, 270  (1) . 

VII.     Briefs. 

27.  Time  for  Filing. — Sundays. — Extensions. — ^Appellants  have 
sixty  days  after  submission  within  which  to  file  their  briefs,  but 
extensions  may  be  secured ;  and  in  computing  such  time  the  first 
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day  Is  excluded  and  the  last  one  Included,  except  when  it  falls 
on  Sunday,  in  which  caae  it  is  also  excluded. 

Close  V.  Twibell,  290, 292  (1 ) . 

28.  Reply. — Supplemental. — ^A  reply  brief  filed  more  than  sixty 
days  after  siihiuission  cannot  be  considered  as  supplemental  to 
the  original  brief.  Albaugh  Bros.,  etc.,  Co.  v.  LyncLS,  30, 33  (4). 

29.  Good-Faith  Effort  to  Comply  itith  Rules.— Wh^ve  appellant 
niaki«  a  gcnid-faith  effort  to  comply  with  the  Appellate  Court 
rules  in  preparing  his  brief,  his  alleged  errors  will  be  considered. 

QeisendorfJ  v.  Cobhs,  573, 577  (1). 

30.  Rules. — A  substantial  compliance  with  the  Appellate  Court 
rules  is  essential  in  the  presentation  of  a  case  on  api>eal. 

King  v.  State,  ex  rel.,  505, 596  (1). 

3L  Failure  to  Cite  Authorities. — E reuse. — Rules. — Apiiellant's  fail- 
ure to  cite  authorities  to  sustain  their  "I*oints'*  is  sufficiently  ex- 
cused by  the  assertion  that  they  could  find  none,  a  substantial 
compliance  with  the  rules  beiug  sufficient. 

Wilson  V.  yational  Fowler  Bank,  689, 601  (1). 

32.  Waiver. — Alleged  errors  not  discussed  are  waived- 

Indiana  Union  Traction  Co.y.  Scribner,  621,  626  (1). 
Stfjckircll  V.  Whitehead,  423,  427  (3). 
Topp  V.  Standard  Metal  Co.,  483,  489  (4). 

33.  Assignments  of  Errors. — ^An  assignment  that  the  complaint  Is 
insufficient  for  want  of  facts  is  not  waived  by  appellant's  failure 
to  set  out  such  alleged  error  in  its  brief  under  the  head  of  "Errors 
Relied  I'pon  for  Reversal,"  where  it  is  set  out  under  "I'oints  and 
Authorities,'*  and  is  also  argued. 

First  Nat.  Bank  v.  fif a n«,  206,270  (2). 

34.  Errors  Relied  Upon. — Waiver. — ^Where  appellant's  brief  under 
the  heading,  ''Errors  Relied  on  for  Reversal,"  sets  out  only  the 
ruling  on  its  motion  for  a  new  trial,  other  assignments  are  waived. 

Ferdinand  R.  Co.  v.  Brcts,  642, 643  (1). 

35.  Points  and  Authorities. — Waiver. — Where  appellant  fails  to 
consider  under  his  Points  and  Authorities  in  his  brief  certain  al- 
leged errors,  they  are  waived.        Oioenw.  Harriott,  S6Q,  3(51  (1). 

36.  Errors. — ^Where  only  one  error  is  relied  upon  for  reversal,  the 
court  will  assume  that  all  authorities  cited  in  apiwllaut's  brief, 
under  the  heading  "Points  and  Authorities."  refer  to  sncli  error. 

Richey  v.  Cleveland,  etc.,  R.  Co.,  123, 129  (2). 

37.  Points  and  Authorities. — Dcflnitencss. — A  •*point"  in  appellant's 
brief  that  "the  decision  of  the  court  below  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  law  and  plaintiff  should 
have  been  granted  a  new  trial,"  is  too  indefinite  to  present  any 
question.  Albaugh  Bros.,  etc.,  Co.  v.  Lynas,  30, 34  (6). 

38.  Waiver. — ^Where  appellants  in  their  brief,  under  the  head  of 
"Issues"  states  that  a  demurrer  was  filed  to  the  complaint  and 
overruled,  and  an  exception  taken,  under  the  head  of  "Points," 
that  the  complaint  Is  questioned  by  the  assignment  of  errors,  and 
by  demurrer  in  the  court  below,  a  number  of  instructions  also  be- 
insf  set  out  as  given  or  refused,  with  the  statement  that  the  giving 
or  the  refusal  of  each  thereof  was  error,  and  under  the  head  of 
"How  the  Issues  Were  Determined,"  that  appellants  filed  a  mo- 
tion for  a  new  trial  which  was  overruled,  and  they  excepted,  no 
question  is  presented.  Kingv.State,cxrel.,^0^y!5Q6{2). 
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30.  References  to  Transcript. — ^A  brief  which  under  the  "Statement 
of  the  Record'*  falls  to  set  out  the  page  aud  line  of  the  transcript 
on  which  the  questioned  paragraph  of  complaint  is  found,  prop- 
erly presents  the  alleged  error,  where  under  "Errors  Relied  on 
for  Reversal,"  the  page  and  line  of  the  transcript  are  pointed  out. 

Richey  v.  Cleveland,  etc.,  R.  Co.,  123, 129  (1 ) . 

40.  Waiver. — Unless  errors  are  specifically  pointed  out  In  appel- 
lant's brief,  they  may  l)e  considered  waived. 

Broderick  v.  Pittsburgh,  etc.,  R.  Co.,  224,  226  (1). 

41.  Reversal. — Where  appellee  omits  fro^i  his  brief  certain  alleged 
erroneous  rulings  presented  by  appellant,  the  Appellate  Court  may 
reverse  without  prejudice.  Bricrw  Mankcy,7y9  {2). 

42.  Omission  of  Questioned  Answer. — Waiver. — Where  appellant 
failed  to  set  out  in  its  brief  its  answer  to  which  a  demurrer  was 
sustained,  the  error,  if  any,  in  the  ruling  thereon  is  waived. 

First  Nat.  Batik  v.  Savin,  26G,  273  (6). 

43.  Waiver. — Appellant's  failure  to  set  out  in  its  brief  the  ques- 
tioned counterclaim  and  demurrer  thereto,  or  the  substance 
thereof,  constitutes  a  waiver  of  the  alleged  error  in  the  ruling 
thereon.  Reeves  <&  Co.  v.  Qillette,  221,  222  (1) . 

44.  Excluding  Evidence. — Setting  Out. — Where  objections  to  ques- 
tions are  sustained,  appellants'  brief  should  set  out  the  evidence 
intended  to  be  introduced,  and  if  the  testimony  appears  remote, 
suggest  its  relevancy.  Ilitz  \.  Warner,  iyi2,Gld  (10). 

45.  Admitted  Evidence. — Setting  Out. — Where  the  objections  to 
questions  are  overruled,  apiwllants'  brief  sliould  set  out  the 
answers  thereto,  so  that  the  court  may  be  advised  of  the  merits 
of  the  ruling.  Jlitz  v.  Warner,  G12,  G19  (9) . 

4G.  Omission  of- Evidence. — Waiver. — Where  appellant  fails  to  set 
out  in  his  brief  the  evidence  in  the  case,  or  a  succinct  recital 
thereof,  all  questions  thereon  are  waived  on  appeal. 

ReistevY.  Bruning,  570,  572  (3). 

47.  Waiver. — Alleged  errors  in  the  giving  of  an  instruction  are 
waived,  where  the  api)ellant  fails  to  set  out  the  instruction  in  his 
brief.  Broderick  v.  Pittfihurgh,  etc.,  R.  Co.,  224,  227  (4) . 

48.  Instructions. — Setting  Out  Part. — Where  an  instruction  is  at- 
tacked, the  brief  should  set  it  out  entire,  since  It  must  be  consid- 
ered as  a  whole. 

Indiana  Union  Traction  Co.  v.  Myers,  G4G,  G54  (S) . 

49.  Waiver. — Instructions. — Where  tlie  questioned  Instructions  are 
not  set  out  in  terms  or  substance  in  appellant's  brief,  questions 
thereon  are  waived.  Stockiccll  v.  Whitehead,  423, 427  (2). 

50.  Waiver. — Motions  in  Arrest  of  Judgment. — Api>ellant's  failure. 
In  his  brief,  to  question  the  first  paragraph  of  appellee's  com- 
plaint, is  a  waiver  of  his  motion  in  arrest  of  judgment. 

Oiven  V.  Harriott,  359  368  (5) . 

51.  Omission  of  Motion  and  Ruling. — Waiver. — Whore  appellant's 
brief  falls  to  set  out  Its  motion  to  modify  the  judgment  rendonNl. 
or  the  ruling  of  the  court  thereon,  any  alleged  error  therein  is 
waived.  First  Nat.  Bank  v.  Sa vin,  2(JG.  273  (7 ) . 

52.  Omissions. — Errors  relied  upon  for  a  reversal  consisting  of  rul- 
ings on  instructions,  are  waived  by  a  failure  of  appellant  to  set 
out  in  its  brief  the  motion  for  a  new  trial  containing  such  alleged 
erroneous  rulings. 

Thieme  d  Wagner  Brew.  Co.  v.  Kessler,  284, 2S5  (2) . 
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r>.3.  Omi^tsion  of  Questioned  Motion  for  a  yew  Trial. — Where  ap- 
lK»llaiit'8  brief  falls  to  set  out  In  worOs,  or  substance,  the  ques- 
tioned motion  for  a  new  trial,  it  will  not  be  considered. 

AWaugh  Bros.,  ete.,  Co.  v.  Lynas,  30,  32  (2). 

r.l.  ^^'aiver. — Where  appellant's  brief  fails  to  set  out  the  motion 
fnr  II  now  trial,  or  the  evidence  or  a  condensed  statement  thereof, 
no  quest  li>n  N  presented  on  sucli  motion,  the  setting  out  of  mere 
conclusions  from  the  evidence  l)eing  insufRcient. 

Reeves  d  Co.  v.  QiUeitc,  221, 223  (4). 

."i."*.  \yaivn\ — Wliere  tlie  si>eclal  findings  and  conclusions  of  law  are 
not  sot  out  in  appellant's  brief,  questions  assi^ed  thereon  are 
waived.  Reeves  d  Co.  v.  Gillette,  221, 223  (3) . 

5«;.  Omissions. — Supplying  in  Reply  Briefs. — Questioned  motions 
omitted  from  tlie  original  brief  cannot  be  supplied  in  the  reply 
brief.  Albaugh  Bros.,  etc.,  Co.  v.  Lynas,  30, 33  (3) . 

r.7.  OmissUms  by  Appellant. — Supply  by  Appellee. — Where  appel- 
lant's brief  omits,  but  api)ellee's  brief  sui)plies,  the  necessary  parts 
of  the  record  for  the  consideration  of  the  questions  sought  to  be 
presented,  such  questions  will  be  considered. 

Bessirc  d  Co.  v.  Com  Products  Mfg.  Co.,  298, 302  (1) . 

5S.  ErUlenee. — Supply  in  Omissions  of,  by  Appellees. — Where  ap- 
I>ellees  in  their  l)rief  supitly  the  evidence  omitted  from  apiiellant's 
brief,  tlie  Api>ellate  Court  will  consider  the  evidence 

Gelsendorff  v.  CohbH,  573, 577  (2). 

VIII.  Rules. 

50.  Appellate  Court  Rules. — Obligation  of. — The  Appellate  Court 
has  no  power  to  ignore,  or  arbitrarily  to  refuse  to  consider,  the 
application  of  its  rules,  since  they  have  the  force  of  positive  law. 

Albaugh  Bros.,  etc.,  Co.  v.  Lynas,  30, 33  (5). 

IX.  Review. 

( A )  Presumptions. 

CO.  Determination  of. — The  prosumptinn.  on  appeal,  is  that  the 
trial  court's  action  was  proi>er.  Jfi'/^erv,  i/i7/cr,  230, 241  (1). 

01.  Evidenee  Xot  in  Record. — Instructions. — ^Tn  the  absence  of  the 
evidence,  instructions  will  not  be  regarded  as  erroneous  if  Justi- 
fied by  any  evidence  admissible  within  the  Issues. 

Holt  V.  Myers,  118, 120  (1). 

(B)  Verdict  and  Findings. 

C2.  Gcnrral  Verdict. — Interrogatories. — Complaint. — On  appeal  the 
complaint  will  be  considered  as  established  where  the  only  ques- 
tion is  whether  the  answers  to  the  Interrogatories  to  the  jury 
re<iuire  a  judgment  for  defendants,  notwithstanding  a  general  ver- 
dict for  the  plaintiff.  City  of  Tipton  v.  Racobs,  681, 684  (3). 

(C)  Harmless  Error. 

G3.  Ruling  on  One  Paragraph. — Judgment  Upon  Another. — Where 
the  judgment  rests  upon  a  certain  paragraph  of  complaint,  errone- 
ous rulings  on  others  are  harmless.        Cook  v.  Miller,  453, 455  (1). 

04.  Ruling  on  Paragraph  of  Complaint  on  WJiich  Judgment  Was 
Xot  Founded. — A  ruling  on  a  paragraph  of  complaint  on  which 
the  judgment  was  not  founded,  even  if  erroneous,  Is  harmless. 

Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 378  (5). 
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05.  Variance  Between  Complaint  and  Exhibit — Amendment. — A 
variance  between  a  complaint  and  an  exhibit  thereto  may  be  cor- 
rected by  amendment,  and  therefore  the  overruling  of  a  demurrer 
to  the  complaint,  otherwise  sufficient,  constitutes  harmless  error 
on  appeal.  Stockwell  v.  WJi itchead,  423, 429  (7) . 

0(>.  Erroneous  Admission  of  Cumulative  Evidence. — The  erroneous 
admission  of  evidence  which  is  merely  cumulative  does  not  con- 
stitute reversible  error. 

Indiana  Union  Traction  Co.  v.  Scribncr,  021,  030  (22). 

07.  Trial. — Instructions. — ^A  judgment  will  not  be  reversed  for  the 
giving  of  an  erroneous  harmless  Instruction. 

City  of  Logansport  v.  Smith,  04, 78  (12) . 

08.  Boundaries. — Appointment  of  Purveyor. — The  alleged  improper 
appointment  of  a  surveyor  to  locate  a  boundary  line  is  harmless, 
where  his  only  duty  was  to  carry  out  the  order  of  the  c(mrt  in 
placing  monuments  at  designated  points  and  in  running  the  line 
as  directed.  Myers  v.  Reynolds,  2;W,  239  (9) . 

(D)     Waiver  of  Ebbob. 

(59.  Defective  Complaint. — Necessity  of  Pointing  Out. — Where  an 
api)ellant  contends  that  appellee's  complaint  is  not  sufficient,  the 
specific  objection  must  be  pointed  out. 

Louisville^  etc..  Lighting  Co.  v.  Hynes,  507, 511  (1) . 

70.  Sufficiency  of  Answer. — Waiver. — Bills  and  Notes. — Where  a 
demurrer  was  sustained  to  an  answer  in  an  action  on  a  negotiable 
note,  on  the  ground  that  the  facts  stated  did  not  put  the  plaintiff 
upon  inquiry  as  to  the  Illegality  of  the  consideration,  and  that  is 
the  only  question  urged  on  appeal,  the  sufficiency  of  the  answer 
to  require  a  reply  of  innocence  in  the  purchase  thereof  is  waived. 

Wilson  V.  National  Fowler  Bank,  CSO,  COS  (0) . 

X.    Determination  and  Disposition  of  Case. 

(A)  Decision  in  General. 

71.  Right  Result. — Where  the  trial  court  reached  the  right  result, 
its  judgment  will  be  affirmed. 

McKee  v.  McKee,  101, 105  (3). 

Snow  v.  Indianapolis,  etc.,  R.  Co.,  ISO,  199  (15). 

72.  Decisions. — Value  as  Authority. — The  facts  of  a  cnse  should  be 
known  in  order  to  determine  the  value  of  a  decision  as  an  au- 
thority. Jackson  v.  Creek,  541,  547  ( 1 ) . 

73.  Mont  Questions. — Leases. — Expiration  Before  Decision. — Ad- 
ministrators.— Where  an  administrator  petitions  for  leave  to  sell 
real  estate  to  make  assets  with  whicli  to  i)ay  debts,  and  lie  un- 
successfully seeks  to  set  aside  a  lease,  and  the  proi)erty  is  ordered 
sold  subject  thereto,  his  appeal  from  such  oi^r  will  be  dismissed, 
'where  tlie  lease  exi)ires  of  its  own  limitation  before  a  decision  is 
reached.  Ham  pel  v.  Hampel,  352. 

(B)  Affibmance. 

74.  Right  Result. — Minor  Errors. — Where  a  judgment  must  be 
affirmed  on  the  merits,  alleged  errors  may  be  disregarded. 

Bro  wn  v.  Shirley  Hill  Coal  Co.,  354, 350  (4 ) . 

75.  Overruling  Demurrer. — Special  Findings. — Right  Result. — The 
over rn ling  of  a  demurrer  to  the  complaint  is  immaterial,  where 
the  special  findings  sliow  that  a  right  result  was  reached. 

Shank  v.  Trustees,  etc.,  331,  334  (5). 
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7(5.  Weighing  Evidence. — The  Appellate  Court  will  not  wei^h  con- 
flicting evidence. 

Bcattjf  V.  Miller,  494, 496  (4). 

Eaat  V.  Amburn,  530,  535  <6). 

LoviHviIU\  etc.,  Lighting  Co,  v.  Hgnes,  507,  517  (13). 

Stoekirelly.  W7iit€head,^S,43r2  (15). 

Swing  v.  Marion  Pulp  Co.,  109, 203  (4). 

77.  'Weighing  Evidence. — ^The  Appellate  Court  will  not  wefRh  oral 
evidence,  but  will  determine  whether  there  is  any  evidence  tend- 
ing to  supiK>rt  the  verdict,  and  if  there  is,  the  verdict  Is  conclu- 
sive. Cleveland,  etc.,  R.  Co.  v.  Sehaefer,  371,  379  (8). 

Indiana  Union  Traction  Co.  v,  Myers,  646,  648  (3). 

7S.  Weighing  Evidence. — Wliere  there  is  evidence  fairly  tending  to 
support  the  Judgment  appealed  from,  it  will  not  be  disturbed. 

Ijfuisville,  etc..  Lighting  Co.  v.  Hyncs,  507,  512  (4). 
Miller  v.  Miller,  239,  241  (2). 

79.  Weighing  Evidence. — The  Appellate  Court  will  not  set  aside  a 
judgment  on  the  ground  that  it  is  not  sustained  by  the  evidence, 
unless  there  is  a  total  failure  of  the  evidence  to  prove  some  essen- 
tial fact.  A.  D.  Baker  Co.  v.  Cornelias,  1, 7  (7). 

80.  Hight  Result. — Insurance. — Suicide. — Peremptory  Instruction. 
— ^Where  the  evidence  as  to  assured*s  death  by  suicide  was 
conflicting,  the  giving  of  a  ix^reraptory  instruction  for  defendant 
cannot  be  justifitnl  on  tlie  ground  that  a  right  result  was  reached, 
since  it  is  impossible  to  determine  that  a  right  result  was  reached. 

Hodson  V.  Great  Camp,  etc.,  113, 117  (O). 

81.  Weighing  Evidence. — Telegraphs  and  Telephones. — A  verdict 
in  favor  of  an  administratrix  for  the  death  of  her  husband,  al- 
leged to  have  been  caused  by  a  current  of  electricity  generated 
by  defendant  light  and  heat  company  and  negligently  permitted 
to  escai)e  to  a  telephone  company's  wires  and  by  such  company 
negligently  permitted  to  escape  to  the  city's  wires,  is  conclusive 
of  such  facts  on  appeal  where  the  evlidence  is  conflicting. 

Indianapolis  Light,  etc.,  Co.  v.  Dolby,  406, 408  (1). 

82.  Wai-ranty. — Evidence. — Where  plalntiflPs  testify  that  defend- 
ants* agent  warranted  the  potatoes  sold  to  the  plaintiflfs  to  be 
good,  and  that  they  would  keep  all  winter  in  plaintiflfs*  cellar, 
and  defendants'  agents  denied  such  statement,  the  verdict  for 
plaintiffs  is  conclusive  on  appeal.        Hitz  v.  Warner,  612, 620  (11). 

S3.  Evidence  Not  in  Record. — Instructions. — Vicious  Dogs. — yotice. 
— E.rpress  and  Implied. — Where  an  instruction  states  that  the 
owner  of  a  vicious  dog  is  liable  for  injuries  inflicted  thereby,  upon 
proof  of  notice,  express  or  implied,  that  the  dog  was  vicious,  the 
court  on  appeal,  in  the  absence  of  the  evidence,  will  presume  that 
there  was  evidence  of  express  notice.      Holt  v.  Myers,  118, 121  (3). 

(C)  Remsrsal. 

84.  Evidence  Sot  in  Record. — Instructions. — Where  instructions 
would  be  Incorrect  under  any  admissible  evidence,  the  judgment 
wiU  be  reversed,  though  the  evidence  is  not  in  the  record. 

Holt  V.  Myers,  118, 121  (4). 

(D)  Form  of  Jvdqmknt. 

85.  Mandate. — A  judgment  of  affirmance  will  be  entered  as  of  date 
of  subuiispfon,  where  api)el]ee  died  after  the  submission  of  the 
cause.  Jackson  v.  Creek,  541,  556  (16). 

Taber  v.  Zehner,  165,  175  (10). 
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86.  Affirmance  in  Part. — JAcns. — Where  n  personal  jiidpment  Is  cor- 
rect, but  a  decree  of  foreclosure  of  a  Hen  was  Improper,  the  judg- 
ment may  be  affirmed  and  the  decree  of  foreclosure  reversed. 

Ovcrholser  v.  Clifton,  459,  461  (3) . 

87.  Rehearing. — Remittitur. — Where  plaintiff's  judgment  Is  too 
large,  a  i)etition  for  a  rehearing  prayed  by  defendants  may  be 
overruled  on  the  condition  that  plaintiff  enter  a  remittitur  for  the 
excess.  Shank  v.  TruHtccs,  etc.,  331, 335  (0) . 

88.  Mandate. — Excessive  Judgment. — A  judgment  for  attorney's 
fees  and  a  decree  for  foreclosure  of  a  mechanic's  Hen  in  favor  of 
a  contractor  for  erecting  a  house  prior  to  the  taking  effect  of  the 
act  of  1909  (Acts  1909  p.  295)  will  be  reversed. 

Todd  V.  Howell  GC»5,  669  (6). 
(E)     Mandate. 

80.  Reversal. — Where  justice  will  be  subserved,  the  Appellate 
Court  may  order  a  new  trial  instead  of  a  judgment  for  defendant 
on  the  answers  to  the  interrogatories  to  the  jury. 

Jarrett  v.  Cauldwelh  478, 483  (9). 

90.  Excessive  Judgment. — Remittitur. — Where  the  judgment  ap- 
pealed from  is  excessive  In  a  definite  sum  shown  by  the  findings 
of  the  trial  court,  the  excess  may  be  ordered  remitted,  and  if  the 
party  refuses  to  remit,  a  new  trial  may  be  granted. 

Halstcad  Y.Stahl,  600,  602  (4). 

91.  Penalty. — Damages. — Divorce. — Alimony. — The  Appellate  Court 
may  in  its  discretion  impose  a  i)enalty  on  a  judgment  for  alimony 
appealed  from.  Wood&Mr»  v.  Wood&Mrn,  696, 698  (4). 

APPELLATE  COUBT— 

See  CouBTS. 

ASSESSKENTS^ 

For  street  Improvements,  see  Municipal  Corporations. 

ASSIGNMENTS  OF  EBBOBS— 

See  Appeal  21-26. 

ASSUMPSIT— 

See  Money  Received. 

General  assumpsit  lies  to  recover  ui)on  special  contract  in  certain 
cases,  see  Contracts  40;  Jackson  v.  Creek,  541,  548  (7),  550  (7), 
551  (7). 

1.  Work  and  Materials. — Complaint. — Bills  of  Particulars. — *sr/)c- 
cificness. — In  an  action  of  assumpsit  for  work  done  and  materials 
funiished,  a  bill  of  particulars  setting  out  by  items  the  work  done 
and  the  materials  furnished,  together  with  a  statement  of  pay- 
ments thereon,  and  deducting  the  sum  of  the  payments  from  the 
total  for  work  and  materials,  Is  sufllciently  specific. 

Ryan  v.  Parker,  608, 700  (1 ) . 

2.  Work  and  Materials. — Express  Contract. — Evidence. — Variance, 
— In  an  action  of  assumpsit  for  work  done  and  materials  fur- 
nished, proof  that  the  work  was  done  and  the  materials  furnished 
under  an  express  contract  does  not  constitute  a  variance,  assump- 
sit lying  to  recover  for  an  amount  due  ui)on  an  executed  express 
contract  Ryan  v.  Parker,  698, 701  (3 ) . 
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See  Mastkb  and  Sebvant  ;  Nbouokncb. 

ATTACHMENT  AHD  GABKISHXEHT— 

Denial  of  validity  of  note.  In  an  action  thereon,  constitutes  collat- 
eral attack  on  Jadicment  of  gamislinient  against  maimer,  see  Judq- 
MENT  S,  0 ;  yorthvrn  Ind.  R,  Co.  v.  Lincoln  'Nai,  Bank,  98. 

1.  Commcncctfwnt  of  Action. — Process. — Statutes. — T.'nder  §966 
Bums  1JK)S,  Acts  1S07,  p.  233.  providing  that  "if  at  the  time  sue* 
action  [attachment  and  garnishment]  is  commenced  or  at  any 
time  afterwards,  whether  a  writ  of  attachment  has  been  issued 
or  not,  the  pIuintifT'  may  file  an  affidavit  and  secure  a  writ  com- 
manding any  imrson  to  answer  as  garnishee,  an  action  is  "com- 
meiuod"  at  the  time  of  filing  the  complaint,  even  when  notice 
is  Riven  by  publication,  although  §317  Bums  1908,  §314  R.  S. 
ISSl,  provides  that  an  action  shall  be  deemed  commenced  against 
a  nonresident  "from  the  time  of  the  first  publication"  of  notice, 
such  latter  statute  referring  primarily  to  the  limitation  of  ac- 
tions, since  a  contrary  holding  would  evidently  frustrate  the 
primary  purpose  of  the  proceeding  for  attachment  and  garnish- 
ment. 

Northern  Ind.  R.  Co.  v.  Lincoln  Kat.  Bank,  98,  102  (2),  105  (2), 
107  (2),  HI  (2). 

2.  Writs. — Time  of  Issuance. — Writs  of  attachment  may  issue  at 
the  time  of  filing  the  complaint,  or  afterwards. 

Northern  Ind.  It.  Co.  v.  Lincoln  Nat.  Bank,  98, 104  (3). 

a    Judgment.— II ow  Rendered.— Vv\ot  to  1897   (Acts  1S07  p.  233) 

no  Judgment  could  be  recovered  against  a  garnishee  unless  a  writ 

of  attachment  had  boon  issued  and  a  judgment  had  been  rendered 

against  the  attachment  defendant. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  98, 104  (4). 

4.  Procedure, — The  procedure  in  attachment  is  essentially  the 
same  as  it  Is  in  garnishment,  the  one  being  applicable  to  tangible, 
and  the  other  to  Intangible  property. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  OS,  105  (5). 

5.  Statutes.— Amendments.—The  act  of  1897  (Acts  185)7  p.  233) 
amending  the  attachment  and  garnishment  law  must  be  construed 
with  such  law,  and  has  the  same  effect,  as  to  matters  arising  sub- 
secpient  to  its  enactment,  as  if  it  had  been  originally  enacted  as  a 
part  of  the  original  law. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  98, 105  (6). 

6.  Statutes. — Remedial. — Construction. — ^The  garnishment  statute 
of  1.S97  (Acts  1897  p.  233)  being  remedial,  should  be  liberally  con- 
strued to  carrj*  out  the  purpose  of  its  enactment. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  98, 107  (7). 

7.  Jurisdiction. — The  filing  of  plaintifTs  complaint  and  affidavit  of 
defendant's  nonresidence,  in  a  garnishment  case,  together  with 
the  publication  of  a  proper  notice,  there  being  debts  due  to  the 
defendant  from  persons  within  the  county,  gives  to  the  court 
jurisdiction  in  such  case. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  98, 110  (10). 

8.  Jurisdiction. — Where  plaintiff  filed  his  complaint,  caused  sum- 
mons to  be  issued  for  defendant,  which  was  returned  "Not  found," 
afterwards  filing  his  affidavit  of  defendant  debtor's  nonresidence, 
t<)i:ether  with  affidavits  in  attachment  and  garnishment,  and  a 
writ  of  attachment  was  issued  and  returned  "No  property  found," 
and  a  writ  of  garnishment  was  issued  and  a  nonresident  notice 
seasonably  published,  the  court  has  jurisdiction  to  render  a  judg- 
ment in  garnishment. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  98, 110  (11). 
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ATT0BNET8— 

Competency  of,  as  witnesses,  see  Wptnesses. 

ATXTOMOBII.E&~ 

See  Negligence. 

Gompluint  for  Injuries  by.  see  Negligence  21 ;  East  v.  Amhurn,  530, 
532  (1),  533  (1).  534  (1). 


See  Appeal  19. 


See  Taxation. 

BASTABBY— 

Inheritance  by  illesitimnte  clilldren,  see  Descent  and  Distribution, 
7-10;  Stewart  v.  Welln,  228. 

BENEFICIAL  ASSOCIATIONS— 

See  Insubance. 

BENEPICIABIES— 

Of  contract,  may  sue  on,  see  Contracts  42;  Edwards  v.  Van  Cleave, 
347,  351  (2). 

BXLLS  AND  NOTES. 

I.    RxQuisms  AND  Valxdxtt,  1-4.      I  IV.    Patmrnt  AND  Discharge,  10. 

II.     NSOOnABILXT7ANDTBAN8FBIl,6.|      V.    AOTEONS,  11-19. 

IIL    Bona  Fids  Pusohasxbs,  6-9.        ' 

Notes  made  payable  to  husband  instead  of  to  his  wife  may  be  anod 
on  by  him,  though  wife  owns  them,  see  Parties;  Owtn  v.  7/«r- 
riott,  859,  3C2  (2). 

I.    Bequisites  and  Validity. 

Denial  of  validity  of,  in  action  on,  constitutes  a  collateral  attack 
on  Judgment  of  garnishment  agahist  maker,  see  Judgment  s,  0; 
Northern  Ind,  R.  Co.  v.  Lincoln  Nat.  Bank,  98. 

May  constitute  parts  of  written  contract,  see  Contracts  S;  Bun- 
drant  v.  Boyce,  253,  250  (1). 

1.  Consideration  Moving  From  Third  Person. — Knowledge  as  to 
Payee. — Where  the  consideration  of  a  note  moved  entirely  from 
a  third  person,  it  is  not  essential  to  the  enforcement  of  the  note 
that  the  maker,  at  the  time  of  its  execution,  should  know  who 
was  named  as  payee  in  said  note. 

Harrisony,  State  Bank,  etc.,  508, 509  (1). 

2.  Consideration. — Third  Persons. — Equitjf. — The  rule  that  a  payee 
can  enforce  a  note,  the  consideration  for  which  moved  from  a 
third  person,  though  formerly  recognized  only  in  equity,  Is  now 
recognized  by  the  code. 

Harrisony.  State  Bank,  etc.,  508, 509  (2). 

3.  Consideration. — Gaming. — Bucket  Shops. — A  note  given  in  set- 
tlement of  a  wager  or  to  cover  losses  In  a  bucket-shop  speculation 
is  invalid  in  the  hands  of  the  original  parties  thereto. 

Wilson  V.  National  Fowler  Bank,  089, 092  (2). 

4.  Illegal  Consideration. — Enforcement. — ^The  law  will  not  aid  in 
the  enforcement  of  a  note  the  consideration  for  which  Is  Illegal. 

WUsony,  National  Fowler  Bank,  089,  093  (3). 
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II.      XSQOTIABILITY  AND  TRANSFER. 

5.  Drafts. — AcceptanccB, — Defences. — ^Accepted  drafts  constltnte 
negotiable  paper;  and  if  the  puroliaser  thereof  Is  a'^ona  /Ide 
holder,  he  takes  them  free  from  all  equitable  defenses. 

Johnson  County  8av,  Bank  v.  Capita,  461,463  (1). 

III.    Bona  ¥*n>E  Purchasers. 

6.  Bucket-Shop  Transactions. — Innocent  purchasers  of  a  negotiable 
note  given  for  losses  in  a  bucket-shop  transaction  may  enforce  It 
there  being  no  statute  declaring  such  note  void. 

WUson  V.  National  Fowler  Bank,  689, 603  (4). 

7.  Possession. — Presumptions. — The  possession  and  production  of 
a  note  by  an  Indorsee,  raises  a  presumption  that  he  is  an  innocent 
purchaser  thereof.      WUson  v.  National  Fowler  Bank,  689, 694  (8). 

8.  Inquiry. — In  the  absence  of  any  infirmity  upon  the  face  of  com- 
meri'ial  pai)er,  or  circumstances  to  excite  the  suspicions  of  an 
ordinarily  prudent  person,  the  purchaser  Is  not  required  to  make 
any  inquiry  as  to  its  validity. 

Wilson  V.  National  Fowler  Bank,  689, 694  (9). 

9.  Purchase  from  Gambler. — Presumptions. — ^The  presumption  that 
the  purchaser  of  a  note  acted  in  good  faith  overcomes  any  Infer- 
ence of  bad  faith,  derived  solely  ftom  the  purchase  of  the  note 
from  a  known  gambler. 

WUsonY.  National  Fowler  Bank,  689,  695  (10). 

IV.    Payment  and  Discharge. 

10.  Discharge. — Gifts. — Testamentary  Dispositions. — Contempora- 
neous Written  Contracts. — Churches. — An  ordinary  promissory 
note  executed  by  a  church,  payable  five  years  after  date,  with  In- 
terest payable  annually.  Is  discharged,  where  a  contemimraneous 
written  agreement  by  the  payee  provided,  among  other  things, 
that  if  "the  principal  of  said  loan  shall  not  be  demanded  by  said 
[ payee!  In  person  during  her  life,  she  hereby  agrees  *  ♦  • 
that  said  note  shall,  immediately  upon  her  death,  be  returned  to 
said  [churchl  trustees,  and  the  loan  ♦  ♦  ♦  shall,  upon  her 
death,  be  retained"  as  a  donation  to  said  church,  and  such  payee 
never  demanded  rei)ayment  thereof,  such  contract  not  constituting 
an  attempted  testamentary  disposition  of  the  loan.  Watson  and 
Roby,  J  J.,  dissent  Bundrant  v.  Boyce,  253, 257  (3). 

V.    Actions. 

Where  demurrer  to  answer  was  sustained  In  action  on,  upon  one 
ground,  other  grounds  are  waived,  see  Appeal  70;  Wilson  v.  Na- 
tional Foirler  Bank,  asO,  693  (6). 

11.  Bucket-Shop  Transactions. — Answer. — In  an  action  by  the  pur- 
chaser of  a  negotiable  note  given  for  losses  in  a  bucket-shop,  an 
answer  that  the  note  was  so  given  is  sufhcient,  and  requires  the 
plaintiff  to  reply  the  innocence  of  the  purchase  thereof. 

Wilson  Y.  National  Fowler  Bank,  689, 693  (5). 

12.  Innocent  Purchasers. — Answer. — An  answer,  in  an  action  by 
the  purchaser  of  a  note,  that  the  payee  had  an  office  within  a  few 
feet  of  the  plaintiff  bank,  that  his  only  business  was  to  operate 
a  bucket-shop,  that  plaintiff  knew  thereof,  that  such  payee  waa  a 
regular  customer  of  the  bank,  that  he  deposited  the  money  used 
In  such  business  with  the  plaintiff,  and  checked  it  out,  that  the 
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plaintiff  made  no  Inquiry  as  to  the  consideration  of  the  note  sued 
on,  and  that  it  l^new  that  the  payee  had  often  advanced  money 
to  persons  engaged  to  the  burKet-shop  business  and  that  the 
note  in  suit  was  given  to  cover  losses  in  buclcet-shop  transactions, 
does  not  show  a  bad-faith  purchaser. 

Wilson  \.  National  Fowler  Bank,  GSd,(m  (7),  695  (7). 

13.  Bona  Fide  Holders. — Burden  of  Proof. — Presumptions. — The 
possession  and  production  of  negotiable  accepted  drafts  raises  the 
presumption  that  they  were  purchased  in  good  faith,  for  a  valu- 
able consideration,  in  the  usual  course  of  business  and  without 
noti<?e  of  any  defense. 

Johnson  County  8av.  Bank  v.  Capito,  461, 463  (2) . 

14.  Indorsees. — Bona  Fide  Holders. — Burden  of  Proof. — The  bur- 
den of  proving  that  an  indorsee  of  negotiable  paper  is  not  a  hona 
fide  holder  is  on  the  defendant,  except  where  the  paper  is  shown 
to  be  tainted  with  fraud  or  illegality. 

Johnson  County  8av.  Bank  v.  Capito,  461, 464  (3). 

15.  Consideration.  —  Third  Persons.  —  Evidence.  —  Ignorance  of 
Maker. — The  statement  of  the  malcer  of  a  note  that  he  did  not 
know  that  the  plaintiff  was  the  payee  of  the  note  sued  on  is  not 
admissible  in  evidence  where  the  answer  was  a  general  denial, 
payment,  and  want  of  consideration,  unless  it  was  inseparably 
connected  with  evidence  showing  a  want  of  consideration. 

Harrison  v.  State  Bank,  etc.,  568,  570  (3). 

16.  Bona  Fide  Holder. — Instructions. — Evidence. — Evidence  that 
the  acceptors  of  drafts  had  but  twenty-five  dollars'  worth  of  prop- 
erty when  the  drafts  were  accepted  does  not  justify  the  giving 
of  an  instruction  submitting  to  the  Jury  the  question  whether  the 
plaintiff  Indorsee  was  a  hona  fide  holder  of  such  drafts. 

Johnson  County  Sav.  Bank  v.  Capito,  461, 464  (4). 

17.  Indorsees. — Oood-Faith  Holders. — Burden  of  Proof. — Instruc- 
tions.— An  instruction  in  an  action  by  an  indorsee  of  accepted 
drafts,  that  if  the  jury  were  not  satisfied  that  the  drafts  were 
indorsed  to  the  i)laintlfr  in  good  faith  and  for  value,  the  verdict 
should  be  for  defendants.  Is  incorrect,  the  burden  of  proving  that 
plaintiff  is  not  a  bona  fide  holder  being  ui>on  defendants. 

Johnson  County  Sav.  Bank  v.  Capito,  461, 466  (5) . 

18.  Real  Parties. — Question  of,  How  Raised. — The  maker  of  a  note 
can  question  the  plaintiff's  capacity  as  the  real  party  in  interest 
only  by  a  special  answer. 

Harrison  Y.  State  Bank,  etc.,  568, 570  (4). 

19.  Discharge. — Demand  ''in  Person." — Where  a  note  is  to 
be  repaid  only  upon  a  demand  by  the  payee  **in  person,"  a  demand 
by  another  is  unavailing.  Bwndrant  v.  Boyce,  253, 257  (2). 

BILLS  OF  EXCEPTIONS— 

See  Appeal,  17,  IS. 

BILLS  OF  PABTICULABS— 

See  AssuMPsrr. 

BOABBS  OF  COMMISSIOKEBS— 

See  Counties. 

Persons  must  take  notice  of  powers  of  boards,  see  Contracts  22; 
Lund  v.  Board,  etc.,  175,  180  (5). 

Contracts  of,  in  violation  of  law,  are  void,  see  Contracts  23 ;  Lund  v. 
Board,  etc.,  175,  ISO  (6). 
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BOABIMI  07  BXVUEW— 

See  Taxation. 


See  CABBIEB8. 

BONDS— 

Refunding,  on  partial  distribution  of  estate,  see  Executors  and  Ad- 
ministrators 0;  Gray  v.  Sirerer,  384,  3SS  (2). 

For  street  asm^fwuieiit,  complaint  on,  see  Municipal  Corporations  5 ; 
Close  V.  Ttcibell,  290,  205  (2). 


Improper  appointment  of  surveyor,  harmless,  where  his  only  duties 
were  to  carry  out  order  of  court,  see  Appeal  G8  ;  Myers  v.  Rey- 
nolds, 23S,  239  (9). 

1.  Surveys. — Failure  of  Surveyor  to  Record. — The  failure  of  a 
county  surveyor  to  make  any  record  of  a  boundary  lire  surveyed 
by  him  invalidates  such  survey.       Myers  v.  Reynolds,  233, 23U  (2) . 

2.  Special  Findings. — Conclusions  of  Law. — Special  findings  show- 
ing^ that  the  deeds  of  adjoluinf?  proprietors  called  for  the  section 
line  as  the  boundary,  that  neither  they,  nor  their  grantors,  had 
agreed  uiwn  any  other  boundary  line,  that  none  of  the  parties  was 
estopi)ed  from  claiming  the  section  line  as  the  boundary  line  and 
that  the  prior  and  present  surveys  are  void,  sustain  a  conclusion 
of  law  that  the  section  line  is  the  true  boundary  line. 

Myers  v.  Reynolds,  233, 237  (3) . 

3.  Surveys. — Scttinff  Aside. — Appeal. — "WTiere  parties  appealed 
from  a  survey,  and  the  circuit  court,  on  appeal,  set  aside  such  sur- 
vey, the  finding  is  In  their  favor,  and  they  may  not  assign  error 
thereon.  Myers  v.  Reynolds,  233, 237  (4) . 

4.  Evidence. — Surveys. — Estoppel. — Evidence  that  the  deeds  of  ad- 
joining proprietors  call  for  the  section  line  as  the  boundary  line, 
that  a  prior  survey  was  made  and  a  line  run,  but  no  record  was 
made  thereof,  and  that  the  eastern  proprietor  had  cut  timber 
west  of  such  line  and  had  afterwards  paid  for  it,  does  not  alone 
overthrow  a  finding  that  such  survey  was  Illegal,  since  all  other 
evidence  in  the  case  must  be  considered  in  determining  such  ques- 
tion. Myers  v.  Reynolds,  233, 237  (5 ) . 

5.  Occupancy. — Evidence. — In  an  appeal  from  a  survey,  evidence 
of  the  occupancy  of  land  does  not  show  the  true  boundary,  where 
no  prescriptive  right  is  claimed.      Myers  v.  Reynolds,  233, 238  ((5). 

G.  Surveys. — Appointment  of  Surveyor. — How  Questioned. — Assign- 
ment of  Errors. — The  improper  apiwintment  of  a  surveyor  by  the 
court,  in  an  appeal  from  a  survey,  constitutes  a  ground  for  a  new 
trial,  and  cannot  be  assigned  as  error  on  appeal. 

Myers  v.  Reynolds,  233, 238  (7) . 

7.  Surveys. — Appointment  of  Surveyor. — Conclusions  of  Law. — An 
exception  to  a  conclusion  of  law  for  the  appointment  of  a  sur- 
veyor to  establish  a  boundary  line  for  lauds  and  the  comers 
thereof,  raises  no  question,  such  appointment  being  made  in  obe- 
dience to  statute  (§9519  Burns  1908,  Acts  1901  p.  160),  and  not 
ftom  any  facts  contained  in  the  special  findings. 

Myers  v.  Reynolds,  233, 238  (8). 


See  Appeal  27-58. 
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See  Sales. 

BUCKET  SHOPS— 

See  Bills  and  Notes. 

BUBBEN  OF  FBOOF- 
See  Evidence. 


See  COBPORATIONS. 

CANALS— 

Conveyances  by  canal  companies,  see  Deeds  3;  Thieme  d  Warner 
Brew,  Co.  v.  Poling,  287,  290  (2). 

Title  acquired  by  companies,  see  Eminent  Domain  1;  Thieme  d 
Wagner  Brew,  Co.  v.  Poling ,  287,  289  (1). 


CABBIEBS. 

I.    Cabbiaoe  of  Goods.  1-13.  I     II.   Cabbiage  of  Passsngebs,  14-2L 

Telephones  are,  see  Telegbaphs  and  Telephones. 

I.    Carriage  of  Goods. 

Statutes  recrulatinp:  pleadinp:  and  proof  in  cases  of,  see  Statutes  13; 
Cleveland,  etc.,  R.  Co.  v.  Schacfer,  371,  3S2  (1(5). 

1.  Connecting. — Liahilitj/. — Railroads. — Negligence. — A  connecting 
railroad  company  Is  liable  to  the  owaiers  for  damages  resulting  in 
trausi)ortlng  their  goods  received  from  another  company,  regard- 
less of  negligence. 

Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371. 376  (2),  380  (2). 

2.  Railroads. — Freight. — Failure  to  Follow  Directions. — Liability. 
— A  railroad  company  that  receives  goods  under  contract  to  ship 
by  a  special  route  is  liable  as  an  insurer  if  such  goods  are  shipped 
over  a  different  route. 

Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 375  (1). 

3.  Freight. — Complaint. — Negativing  Contrilmtorg  yegligence. — A 
complaint  against  railroad  comi)anles  for  failure  safely  to  trans- 
port goods  Is  not  required  to  negative  contributory  negligence. 

Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 376  (3). 

4.  Freight.  —  Complain t.  —  Essentials.  —  Defenses.  —  A  complaint 
against  common  carriers  for  failure  safely  to  transport  goods 
which  shows  delivery  of  the  goods  to,  and  receipt  by,  such  car- 
riers, a  failure  safely  to  transport,  and  resulting  damages  is 
sufficient;  since  contractual  limitations  of  liability,  and  excuses 
for  failure  safely  to  transport,  constitute  defen.«5e8  which  must 
be  pleaded  and  proved.  (§3918  et  scq.  Burns  1008,  Acts  190.1 
p.  58.)  Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371,  370  (4),  382  (4). 

5.  Freight. — Condition,  irJien  Received. — Presumptions. — Defenses. 
— The  disputable  prosum[)tlon  Is  that  goods  are  in  good  condition 
when  received  for  transportation,  the  burden,  in  an  action  for 
damages  thereto,  being  upon  defendant  to  plead  and  prove  that 
they  were  not.        Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 380  (12). 
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6.  Freight. — Failure  Safely  to  Transport. — Insecure  Packing. — Bur- 
den of  Proof. — In  an  action  by  shippers  against  railroad  com- 
panies for  failure  safely  to  transport  goods,  the  bnrden  is  uihid 
defendants  to  plead  and  prove  any  excuses  therefor,  such  as  in- 
secure packing  of  the  goods. 

Cleveland,  etc.,  R.  Co.  v.  Schaefer,  37X379  (7). 

7.  Connecting. — Condition  of  Qoods  Received. — Presumpiionn, — ^In 
an  action  by  the  shii^ijer  against  the  last  carrier,  the  disputable 
presumption  is  that  the  goods  were  received  In  good  condition  by 
such  carrier.  Cleveland,  etc.,  R.  Co.  v.  Schacfcr,  371, 3{^l  (13). 

8.  Freight. — Failure  Bafely  to  Transport. — Xegligence. — Evidence. 
— Where  no  special  defense  is  made  to  an  action  against  common 
carriers  safely  to  transport  goods,  it  is  not  necessary  for  the 
plaintiffs  to  prove  defendants'  negligence. 

Cleveland,  etc.,  R.  Co.  v.  Schacfer,  371, 379  (6). 

9.  Freight. — Failure  Safely  to  Transport. — Contractual  Limita- 
tions.— Exclusion  of  Evidence  of. — It  is  proper  to  exclude  evidence 
of  a  bill  of  lading  in  an  action  against  railroad  companies  for 
failure  safely  to  transport  goods,  where  there  was  no  answer  set- 
ting out  any  limitation  of  the  companies*  liability. 

Cleveland,  eta,  R.  Co.  v.  Schaefer,  371, 379  (9), 

10.  Freight. — Failure  Safely  to  Transport. — Evidence. — Sufficiency. 
— Evidence  that  the  plaintiffs  delivered  to  the  initial  railroad  c-ar- 
rier  the  goods  alleged  to  have  been  damaged,  and  that  they  were 
received  at  their  destination  in  a  damaged  condition,  supports  a 
Judgment  for  the  plaintiffs,  where  no  special  defenses  were 
pleaded.  Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 380  (11 ). 

11.  Freight. — Failure  Safely  to  Transport. — Verdict. — E^ndenc^. — 
The  plaintifiTs  failure  to  show  which  of  two  railroad  companiesi, 
jointly  sued  for  failure  safely  to  transport  goods,  caused  the  dam- 
age, does  not  render  ineffective  a  general  verdict  against  both 
companies.  Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 380  (10). 

12.  Transporting  Freight. — Instructions. — References  to  Complaint. 
— The  giving  of  instructions  referring  to  the  complaint  without 
stating  its  allegations,  though  not  commendable,  does  not  consti- 
tute reversible  error. 

Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 381  (15). 

13.  Initial. — Liability  for  Entire  Carriage. — Instructions. — The  giv- 
ing of  an  instruction  that  the  initial  carrier,  unless  exempted 
therefrom  by  a  contract  in  writing,  is  liable  for  the  safe  carriage, 
for  the  entire  route,  of  the  goods  shipped,  though  erroneous  in 
restricting  the  exemption  to  a  written  contract,  an  oral  one  being 
valid,  does  not  constitute  reversible  error,  where  no  contract  was 
offered  in  evidence  and  where  the  general  denial  only  was  pleaded. 

Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 383  (17). 

II.    Cabbiaoe  of  Passengers. 

14.  Interurban  Railroads. — Erc^irsion  Boats. — Operation. — yotice. 
— EiHdence. — Evidence  that  defendant  interurban  company's  serv- 
ants operated  an  excursion  boat  a  few  days  previous  to  the  time 
in  question  and  that  the  company  received  the  fares  collected,  is 
admissible  In  an  action  for  the  drowning  of  a  passenger  on  a  sub- 
sequent excursion,  as  tending  to  show  notice  to  the  company  of 
the  operation  of  such  boat  by  its  employes. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 637  (18). 
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15.  Interurban  Railroads. — Evidence. — Declarations  of  Superit^ 
tendent— Declarations  of  Third  Persons. — In  an  action  by  an  ad- 
ministrator for  the  death  of  his  decedent  caused  by  the  alleged 
iiegllngent  oi>eration  of  an  excursion  boat  run  in  connection 
with  an  amusement  pari?  conducted  by  defendant  interurban 
railroad  company,  declarations  of  the  manager  of  such  park  to 
the  person  in  charge  of  an  excursion  to  the  effect  that  such  ex- 
cursion boat  was  operated  by  the  defendant  interurban  company 
and  that  the  sui)erintendent  thereof  was  the  one  with  whom  to 
make  arrangement  for  a  commission  on  the  proceeds  of  an  ex- 
cursion on  such  boat,  are  harmless,  where  such  declarations  were 
merely  preliminary  to  the  malting  of  such  arrangements  with  such 
8Ui>erintendent. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 636  (15). 

16.  Interurban  Railroads. — Evidence. — Declarations  of  Kuperinr 
tcndcnt  of  Transportation. — Operation  of  Steamboat. — The  decla- 
rations of  the  superintendent  of  transportation  of  an  interurban 
railroad  company  as  to  the  company's  operation  of  an  excursion 
boat,  through  the  negligent  operation  of  which  plaintiff's  decedent 
was  drowned,  are  admissible  against  the  company. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 636  (14). 

17.  Steamboats. — Inspection. — Instructions. — In  an  action  for  the 
drowning  of  a  passenger  on  an  excursion  boat,  an  instruction  that 
a  carrier  of  passengers  for  hire  Is  required  to  test  its  machinery 
and  appliances  and  to  examine  them  from  time  to  time  in  order 
to  know  whether  they  are  deteriorating  by  wear  and  tear,  is  cor- 
rect, and  does  not  mislead  the  jury,  where  it  was  further  instruct- 
ed that  the  carrier  is  not  an  insurer  of  its  passengers. 

Indiana  Union  Traction  Co.  v.  Scribncr,  621, 640  (25). 

18.  Steamboats. — Drowning  Passenger. — Burden  of  Proof. — Pre- 
sumptions.— Instructions. — An  instruction  that  where  a  passenger, 
without  his  fault,  is  thrown  from  a  boat  and  is  drowned  because 
of  the  sinking  of  the  boat,  or  breaking  of  its  parts,  the  presump- 
tion is  that  the  person  operating  the  boat  is  guilty  of  negligence, 
unless  the  evidence  shows  there  was  none,  is  correct,  but  this 
rule  does  not  change  the  burden  of  proof. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 640  (26). 

10.  Injuries  to  Passengers. — Ultra  Vires  Acts. — Instructions. — An 
instruction  that  where  a  passenger  is  Injured  by  the  negligence  of 
the  carrier,  such  carrier  cannot  be  relieve<l  from  liability  on  the 
ground  that  the  Injury  occurred  while  the  carrier  ^vas  doing 
business  not  authorized  by  its  charter,  is  correct. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 641  (27) . 

20.  Passengers. — Who  arc. — Instructions. — An  instruction  outlining 
to  the  Jury  the  conditions  under  which  plaintifTs  decedent  might 
be  considered  a  passenger  of  defendant,  and  leaving  the  jury  to 
determine  that  fact  from  the  evidence,  and  stating  that  if  such 
facts  were  proved  the  defendant  was  required  to  use  due  care 
in  carrying  decedent,  is  not  objectionable. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 642  (28). 

21.  Interurban  Railroads. — Chartering  Steamboats. — Liability. — 
Officers. — Ratification. — Interrogatori<;s. — In  an  action  by  the  ad- 
ministrator of  a  passenger  against  an  interurban  railroad  com- 
pany for  negligence  In  operating  a  steamboat  alleged  to  have  been 
run  in  connection  with  such  company's  cars,  thereby  causing  the 
death  of  plaintiff's  decedent,  answers  to  interrogatories  to  the  jury 
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showing  that  there  was  no  direct  evidence  as  to  the  time  that  de^ 
fendaut*8  board  of  directors  authorized  the  purchase  or  operation 
of  the  boat,  Uiat  such  board  authorized  the  purchase  of  the  boat 
by  the  company's  {general  superintendent  of  transportation,  that 
such  board  afterwards  rebuilt  it,  and  transferred  the  company's 
train  servants  to  service  on  such  boat  and  paid  them  for  such 
service,  that  the  company's  servants  were  In  charge  of  the  boat  at 
the  time  of  the  decedent's  death,  that  the  fare  paid  was  delivered, 
with  the  car  fare,  to  defendant  and  accepted  by  it,  do  not  over- 
throw a  iceneral  verdict  for  the  plaintiff. 

Indiana  Union  Traction  Co.  v.  Sdribner,  621,  (529  (6) ,  631  (6) . 


For  cases  cited,  see  p.  vL 

Distinguish  isd: 

Baltimore,  etc,  R.  Co,  v.  Amoa,  20  Ind.  App.  378,  see  Ameriean  Car, 
etc.,  Co.  v.  Nachand,  204,  210  (2). 

Burgctt  v.  Bothiccll,  86  Ind.  149,  see  Everett  v.  Indn,  263,  264  (4). 

Cleveland,  etc.,  R,  Co.  v.  Moore,  170  Ind.  528,  see  Rebekah  Assembly, 
etc.,  v.  Pulse,  4(i6,  468  (1). 

Indiana,  etc.,  Oas  Co.  v.  Mamhalh  22  Ind.  App.  121,  see  American 
Car,  etc.,  Co.  v.  Nachand,  204.  210  (2). 

Norton  v.  Brown,  89  Ind.  333,  see  Rehekah  Assembly,  etc.,  v.  Pulse, 
466,468  (1). 

Rounfree  v.  Pursell,  11  Ind.  App.  622,  see  Oray  v.  Swerer,  384, 
389  (6). 

Trippe  v.  Carr,  80  Ind.  371,  see  Lnpton  v.  Coffel,  446,  449  (3). 

Ovebbuled: 

Baltimore,  etc.,  R.  Co.  v.  Walker,  41  Ind.  App,  5SS,  see  American 
Car,  etc.,  Co.  v.  Naehand,  204,  210  (2). 

Shryer  v.  Ijonl^ville,  etc..  Traction  Co.,  35  Ind.  App.  641,  see  Brier  v. 
Mankey,  7.  9  (1). 

CBBTIOBABI— 

See  Appeal  20. 

Taxing  costs  of  writ  of,  see  Costs;  Owen  v.  Harriott,  359,  371  (11). 

CHANGE  OF  JUDGE— 

See  Judgment  3. 

CHANGE  OF  VENXTE— 
See  Judges;  Venue. 


Tender  by,  see  Tender. 

CITIES— 

See  Municipal  Corporations. 

COAL  MINES— 
See  Mines. 
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COIiULTEBAI.  ATTACK— 

See  JUOGMEITT. 

C01CMISSI0K&— 

See  Sales. 

COmCON  SCHOOLS- 

See  Schools. 

COICPLAIKIV 
See  Pleading. 

COMFBOMISE— 

Admissions  during  effort  for,  admissibility  of,  in  evidence,  see  Ac- 
count; Kintz  V.  R.  J.  Mens  Lumber  Co.,  475,  477  (2). 

Declarations  made  during  effort  to  compromise,  see  Evidence  9; 
Kintz  V.  R.  J.  Menz  Lumber  Co.,  475,  477  (3). 

CONCLUSIONS— 

See  Pleading. 

Allegations  that  "by  virtue  of  the  premises  and  In  presumption  of 
law,  the  said  Presley  T.  Buckner  died,"  are,  see  Insurance  2; 
Connecticut  Mut,  Life  Ins,  Co,  v.  King,  587,  590  (2). 

CONCLUSIONS  OF  LAW— 
See  Tbial. 

CONDONATION— 
See  DivoBCE. 

CONSIDEBATION— 

See  Bills  and  Notes. 

CONSTITUTIONAL  LAW— 

See  STATxriES. 

Gases  involving  questions  of,  transferred  to  Supreme  Court,  see 
Appeal  1-5. 

1.  Fourteenth  Amendment, — RaUroada. — Employers'  Liabilitj/  Act, 
— Subdivision  two  of  section  one  of  the  employers*  liability  act 
(Acts  1893  p.  294,  §8029  Burns  1908),  providing  that  every  rail- 
road company  shall  be  liable  where  injuries  to  an  employe  were 
caused  by  the  negligence  of  another  employe,  to  whose  order  the 
injured  one  was  bound  to  conform  and  did  conform,  does  not  vio- 
late the  14th  amendment  to  the  federal  Constitution. 

Richey  v.  Cleveland,  etc.,  R.  Co.,  123, 136  (7). 

2.  Federal  Decisions. — Binding  Effect. — The  decisions  of  the  fed- 
eral Supreme  Court,  in  relation  to  the  federal  Constitution,  are 
binding  upon  the  state  courts. 

Richey  v.  Cleveland,  etc.,  R.  Co.,  123, 139  (8). 

3.  Federal  Decisions. — State  Statutes. — ^Decisions  of  the  federal 
Supreme  Court  as  to  whether  state  statutes  violate  the  federal 
Constitution  are  binding  upon  the  state  courts. 

Richey  v.  Cleveland,  etc.,  R.  Co.,  123, 139  (9),  140  (9) . 
CONTBMFT— 

For  failure  to  answer,  on  examination  before  trial,  see  Discovebt; 
Lupton  v.  Coffel,  446,  451  (4). 
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BiQCTSim  AHD  Vauditt, 

(a)  EwmHTiALS  in  Usvsbaju  IH. 

(b)  Pabtibs.  5-11. 

(c>  FoEMAL  Rcgrisms,  tt 

(d)  C0HDITION8, 13-16. 

(e)  LBOAI4TT.  16-26. 

CONBTBUCnON  AND  OPBKATION. 

U)  Uknsrai^  Bulbs,  M-K. 


<b) 


Su  BJECT-MATTSB,  90.  81. 


(c) 

(d)  Placb  and  Timk.  SL 

(e)  GoNDinuNS,  88. 84. 

III.   RnciisioN  AND  Abandonment, 


IV. 
V. 


Ebbfobmanox  OB  Bbbaoh,  38, 38. 
Actions  vob  Bbbach,  KHM. 


See  Money  Ueceived  ;  Monopolies  ;  Replevin  ;  Sales  ;  Specific  Peb- 

PORMANCE. 

1.    Requisites  and  VALiDixr. 

(A)  Essentials  in  General. 

Created  by  articles  of  association  of  corporations  and  statutes,  see 
Corporations  1 ;  McCallister  v.  Shannondale,  etc,^  TeL  Co.,  517, 
520  (5). 

For  construction  of  higliway,  see  Highways. 

For  royalties,  see  Mines. 

Of  teachers,  see  Schools. 

Made  on  basis  of  Sii[)reme  Court  decisions,  protected,  see  Stattttes 
10;  Herron  v.  Whitley,  etc..  Castings  Co,,  335,  338  (2). 

Between  teleplione  companies,  see  Telegraphs  and  Telephones. 

Creation  of  trusts  by,  see  Trusts. 

1.  What  are. — A  contract  is  an  agreement  between  two  or  more 
persons  in  which  each  part>-  binds  himself  to  do  or  to  forbear  to 
do  some  act,  and  each  acquires  a  right  to  what  the  other  promises. 

Haskell,  etc.,  Car  Co.  v.  Allegheny  Forging  Co.,  302, 394  (2) . 

2.  Special. — A  special  contract  is  an  oral  or  written  express  con- 
tract with  provisions  which,  If  omitted  from  the  ordinary  con- 
tract, the  law  will  not  supply.  Jackson  w  Crec A*,  541, 547  (3). 

3.  Express. — An  express  contract  Is  one  whose  terms  are  stated 
orally  or  in  writing,  and  it  may,  or  may  not,  be  siiecial. 

Jackson  v.  Creek,  541, 547  (4) . 

4.  Sales  of  Land. — Rents. — ^A  contract  for  the  sale  of  land,  provid- 
ing that  If  full  payment  be  made  by  a  certain  date,  the  current 
year's  rent  should  belong  to  the  purchaser,  is  special. 

Jackson  v.  Creek,  541, 547  {S) . 

(B)  Parties. 

Between  parent  and  child,  see  Parent  and  Child. 
With  counties,  see  Counties. 

5.  Lex  Loci  Contractus. — Offer  and  Acceptance. — Letters. — ^Where 
a  person  makes  an  offer  by  letter  and  it  is  accepted  by  the  offeree 
by  the  mailing  of  a  letter  of  unconditional  acceptance,  the  con- 
tract is  complete  at  the  time  and  place  of  the  mailing  of  the  let- 
ter of  acceptance.  Swing  v.  Marion  Pulp  Co.,  190, 203  (1). 

6.  Insurance. — Offer  and  Acceptance — Optional  Policies — Where 
defendant  applied  for  an  insurance  policy  at  the  office  of  the  com- 
pany at  Cincinnati,  Ohio,  and  a  policy  was  duly  mailed  to  the 
applicant,  but  the  policy  contained  a  privilege  to  the  applicant  to 
return  it  within  a  specified  time,  the  contract  was  not  complete 
until  such  time  expired,  and  the  place  of  the  contract  Is  the  resi- 
dence of  the  applicant.  Swing  v.  Marion  Pulp  Co.,  190. 203  (2). 

7.  Insurance  Policies. — Options. — Acceptance. — ^Where  an  applicant 
receives  an  insurance  policy  containing  an  option  whereby  he  may 
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return  it  within  a  certain  time,  his  intentional  or  unlntentioal 
reteniou  of  the  policy  beyond  such  time  constitutes  an  accei)tance 
of  the  policy.  Sicing  v.  Marion  Pulp  Co.,  199, 203  (3) . 

8.  Bills  and  Notes. — Contemporaneous  Agreements. — A  note  and  a 
con temiK) raucous  writing  setting  forth  the  reasons  for  the  execu- 
tion of  such  note  and  the  methods  of  discharging  such  note,  con- 
stitute but  one  contract,  the  note  and  writing  being  constituent 
imrts  thereof.  Bundrant  v.  Boyce,  253, 250  (1). 

9.  Unilateral. — Promise. — Performance. — A  proposal  that  if  a 
vendee  shall  purchase  from  the  vendor  all  of  the  materials  needed 
during  the  year  1908,  the  vendor,  at  the  end  of  such  year  will  give 
the  vendee  a  certain  rebate,  constitutes  a  contract  only  upon  i)er- 
formance  of  the  conditions  by  the  vendee. 

Bessire  &  Co.  v.  Corn  Products  Mfg.  Co.,  298, 303  (7) . 

10.  Proposals. — Acvcptancc. — Letters. — Where  defendant  wrote  to 
the  plaintlflP  to  "enter"  its  order  for  certain  material,  at  certain 
prices,  plaintiff  answering  that  it  had  "entered"  the  order  for  Its 
"best  attention,"  that  it  expected  "to  make  shipment"  by  the  time 
si)eclfied,  that  such  order  completed  "the  lot"  on  which  plaintiff 
had  "quoted"  prices,  and  that  it  "expected  to  ship"  the  materials, 
an  enforceable  contract  Is  executed,  especially  where  it  is  shown 
that  the  plaintiff  partially  complied  with  the  order. 

Haskell,  etc.,  Car  Co.  v.  Allegheny  Forging  Co.,  392, 393  (1),  395  (1). 

11.  Executory. — Sales. — An  agreement  to  sell  and  deliver  certain 
hogs  at  an  agreed  price  constitutes  an  executory  contract  of  sale. 

Beatty  v.  Miller,  494, 498  (0) . 
(0)    FoBMAL  Requisites. 

To  pay  debts  of  another,  see  Frauds,  Statute  of. 

12.  Memorandum. — Sufficiency. — The  memorandum  "Sold  10/2 
Warner  &  Sons.  (KK)  bu.  potatoes,  fifty  4-  a  bu.  f.  o.  b.  Summlt- 
vllle.  Geo.  Ilitz  &  Co.,  by  Priugle,"  does  not  constitute  n  con- 
tract Hitz  V.  Warner,  012,  010  (5). 

(D)     Conditions. 

Limiting  carrier's  liability,  see  Cabbiebs  9 ;  Cleveland,  etc.,  R.  Co.  v. 
Schaefer,  371,  379  (9). 

13.  Intent. — Mistake. — In  the  al>sence  of  a  mistake  In  the  language 
of  a  contract,  the  intent,  as  gathered  from  such  contract,  will  be 
enforced.  Morey  v.  Terre  Haute,  etc.,  Light  Co.,  10, 23  (2) . 

14.  Intention. — Custom. — Sales. — In  agreements  for  the  sale  of 
property  the  intention  of  the  parties  is  the  principal  question,  and 
that  is  determined  from  all  the  circumstances.  Including  any 
local  customs  or  usages  bearing  on  such  question. 

Beatty  v.  Miller,  494, 490  (2). 

15.  Sales. — Intention.— Question  for  Jury. — The  intention  of  the 
parties  to  a  sale  of  personal  property  Is  a  question  for  the  jury 
or  court  trying  the  case.  Beatty  v.  Miller,  494, 490  (3). 

(B)     Legality. 

10.  Illegal. — Reformation. — Illegal  and  void  contracts  cannot  be 
reformed.  School  City  of  Evansville  v.  Hickman,  500, 503  (2 ) . 

17.  Void.—What  are.— A  contract  which  involves  the  doing  of  an 
act  malum  in  se,  against  public  policy,  or  in  violation  of  a  statute, 
is  void.  School  City  of  Evansville  v,  Hickman,  500, 503  (3) . 
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18.  Prohibited  by  Statutory  Penalty. — Enforcement  of. — A  contract 
in  violation  of  a  statute  which  penalizes  one  party  for  the  protec- 
tion of  another  will  be  so  construed,  and  it  may  be  enforced  in 
favor  of  the  party  whom  the  statute  seeks  to  protect. 

tichool  City  of  Evansville  v.  Hickman,  500, 503  (4) . 

19.  Teachers'  Wages. — Schools.— Statutes. — ^I'nder  §6596  Bums 
190H,  Acts  1903  p.  52H,  §1,  providing  that  the  daily  wages  of  school 
teachers  shall  not  he  less  than  a  certain  sum,  and  §6598  Bums 
190N  Acts  1903  p.  52S.  §3,  making  it  a  misdemeanor  for  any 
s<*ho<)l  otticer  to  violate  any  of  the  provisions  of  the  foregoing 
statute,  a  contract  to  teach  for  loss  than  the  statutory  sum  can 
Ik?  enforced  by  the  teacher  for  the  minimum  sum  provided  by 
statute,  the  provision  for  receiving  less  being  void,  and  the  law 
writing  into  the  contract  the  statutory  minimum  wages. 

Srhool  City  of  EvansvilJc  y.  Uickman,Q00,5i^  (5), 505  (5), 507  (5). 

0.  Reformation. — Schools. — Teachers. — A  school  teacher's  con- 
tract that  provided,  by  mistake,  for  the  teaching  of  a  school  in 
UK)2  may  be  reformed,  in  accord  with  the  truth,  to  show  that  the 
school  was  to  be  taught  In  1905. 

School  City  of  Evansville  v.  Hickman,  500, 505  (7) . 

21.  Township  Advisory  Boards. — Notice. — Contracts  made  by  town- 
ship advisory  boards,  or  township  trustees,  in  violation  of  the  law, 
are  void,  and  those  dealing  with  such  boards,  or  such  trustees,  are 
required  to  take  notice  of  their  powers. 

First  Nat.  Bank  v.  Van  Buren  Scfiool  Tp.,  79, 86  (8)  - 

22.  Public  Officers. — Powers. — yotice. — Counties. — Boards  of  Com^ 
missioners. — Ignorance  of  the  law  does  not  justify  nor  excuse 
persons  dealing  with  boards  of  commlsHioners  in  violation  of  their 
lawful  powers.  Lund  v.  Board,  etc.,  175, 180  (5) . 

23.  Boards  of  Commissioners. — Contracts  entered  into  by  a  lx>ard 
of  commissioners,  in  violation  of  statute,  are  void. 

Lund  v.  Board,  etc.,  175, 180  (6) , 

24.  Rebates. — There  is  nothing  morally  nor  legally  wrong  in  a  con- 
tract to  pay  a  rebate. 

Bessire  d  Co.  v.  Com  Products  Mfg.  Co.,  298, 3(M  (8) . 

25.  Sales. — Restraint  of  Trade. — Illegal  Conditions. — Rebates. — 
Consideration. — Where  a  contract  provides  that  if  the  vendee 
shall  buy  exclusively  from  the  vendor  for  a  certain  time  such 
vendor  will  give  to  the  vendee  a  rebate,  the  consideration  for  the 
rebate  is  the  agreement  for  exclusive  purchase,  and  if  such  agree- 
ment Is  void  the  agreement  to  pay  the  rebate  is  unsupported  by 
any  consideration,  and  therefore  falls. 

Bessire  d  Co.  v.  Com  Products  Mfg.  Co.,  298, 303  (6). 

II.      CONSTBUCTION  AND  OPERATION. 

(A)     General  Rules. 

26.  Construction. — Sentences. — The  sentences  in  a  contract  should 
he  construed  together,  giving  all  their  proper  weight 

Morey  v.  Terre  Haute,  etc..  Light  Co.,  16, 23  (3). 

27.  Construction. — Words. — ^All  words  used  in  a  contract  should 
be  given  effect,  where  possible. 

Morey  v.  Terre  Haute,  etc..  Light  Co.,  16, 22  (1). 


INDEX.  727 


GONTBACTS— Continaed. 


28.  Interpretation. — Particular  Trades. — Customs  and  Usages. — 
Contracts  between  tradespeople  should  be  Interpreted  In  accord- 
ance with  the  custom  and  usage  of  such  trades. 

Cole  V.  Leach,  341, 344  (1). 
(B)     Pabties. 

29.  For  Benefit  of  Third  Persons.— Street  Railroads.— Torts.— A 
lease  requiring  the  lessee  street  railroad  company  to  pay  all  con- 
tract and  tort  claims  against  the  lessor  company,  inures  to  the 
benefit  of  any  person  having  a  cause  of  action  for  personal  in- 
juries against  the  lessor,  and  such  lessor  is  not  a  necessary  party 
to  the  action. 

Indianapolis  Traction,  etCj  Co.  v.  Springer,  35, 40  (4). 

(C)       StJBJECT-MATTEa 

30.  Words  and  Phrases. — "18^  Rate  from  the  North.** — A  contract 
for  luml)er  at  $16.25  a  thousand  "f.  o.  b.  an  18^  rate  from  the 
north"  indicates  that  the  price  should  be  $16.25  a  thousand  f.  o.  b. 
at  any  point  of  delivery  having  an  18^  freight  rate  from  the 
north.  Cole  v.  Leach,  341, 346  (5) . 

31.  Railroad  Construction. — A  contract  reciting  that  "the  buyers 
[of  a  franchise!  agree  that  they  •  ♦  ♦  will  •  ♦  *  con- 
struct an  electric  street  railroad  line  to,  within  and  into  con- 
tiguous territory  beyond  said  city  of  Clinton,  and  also  an  electric 
Interurban  railroad  between  and  connecting  the  city  of  Terre 
Haute  and  the  city  of  Clinton.  And  it  is  the  intention  of  said 
buyers  to  construct  an  electric  railway  line  from  said  city  of 
Clinton  *  ♦  •  to  and  through  the  town  of  Dana,"  obligates 
such  buyers  to  build  such  line  from  Terre  Haute  "to,  within 
and  into  contiguous  territory  beyond  said  city  of  Clinton,"  but  not 
to  Dana.  Morey  v.  Terre  Haute,  etc..  Light  Co.,  16, 23  (4) . 

(D)  Place  and  Time. 

32.  Lex  Loci  Contractus. — Salea. — A  contract  of  sale  made  In  a 
sister  state  is  governed  by  the  laws  of  such  state. 

Beatty  v.  Miller,  494, 498  (7) . 

(E)  Conditions. 

33.  Building.— ''Extras-^^—Uhe  word  "extras,"  as  applied  to  a 
building  contract,  imports  work  arising  outside  and  entirely  inde- 
pendent of  the  contract  in  question — something  not  required  for 
its  performance.         Rebekah  Assembly,  etc.,  v.  Pulse,  466, 474  (2) . 

34.  Sales. — Warranty. — Inspection. — Wliere  a  vendor  expressly 
warrants  the  keei)ing  quality  of  the  potatoes  sold,  the  vendee  may 
rely  thereon  although  opportunity  for  inspection  is  given. 

Hitz  v.  Warner,  612, 619  (8). 

HI.    Rescission  and  Abandonment. 

35.  VoidaI)le. — Fraud. — Election. — A  contract  tainted  with  fraud 
is  not  void,  but  is  merely  voidable  at  the  option  of  the  party  de- 
frauded. Jarrett  v.  Cauldwell,  478, 481  (2) . 

36.  Breach  of  Warranty. — Damages. — Rescission. — The  breach  of  a 
warranty  does  not  ordinarily  give  a  party  the  right  to  rescind  an 
executed  contract,  the  remedy  being  an  action  for  damages  for 
snch  breach,  or  to  plead  such  breach  as  a  counterclaim  in  an 
action  for  the  recovery  of  the  contract  price. 

A.  D.  Baker  Co.  v.  Cornelius,  1, 4  (2) . 
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37.  preach  of  Warranty. — Rescifision. — ^Whcre  a  contract  provides 
for  reseission  by  the  vendee  in  case  of  a  breach  of  warranty,  the 
vendtH*,  if  lie  desires  to  rescind,  is  required  to  abide  by  the  pro- 
visions in  reference  to  rescission,  and,  failing  therein,  he  may 
sue  for  such  breach,  or  file  a  counterclaim  therefor. 

A,  D.  Baker  Co,  v.  Cornelius,  1,4  (3),  5  (3). 

IV.    Pebfobmance  ob  Bbeach. 

Dischargring  note,  see  Bills  and  Notes  10 ;  Bundrant  v.  Boyce^  253, 
257  (3). 

3.S.  yonperformancc. — Justi float  ion. — Conduct  by  one  party  to  a 
contract  which  prevents  the  i)erformance  thereof  by  the  other 
Justifies  the  noni)erformance  thereof  by  the  latter. 

Bcatty  v.  Miller,  494, 499  (8) . 

30.  Fraud. — Retention  of  Property. — Measure  of  Damages. — Where 
a  v(Muli»e  Is  defrauded  by  a  vendor  but  the  vendee  retains  the 
proiiorty  received,  the  measure  of  damages  is  the  difference  be- 
tween the  actual  value  and  the  value  as  represented;  but  such 
rule  of  law  is  applicable  only  as  a  guide  to  the  jury  in^  the  trial. 

Brier  v.  Mankey,  7, 12  (3) . 

V.    Actions  fob  Bbeach. 

Varying  written,  by  parol  evidence,  see  Evidence  15-20. 

Action  on,  for  worlc,  see  AssuMPsrr  2;  Ryan  v.  Parker,  G98,  701  (3). 

Reliance  on  Supreme  Court  decisions  for  support  of,  see  Courts  3; 
ncrron  v.  ^yhitcly,  etc..  Castings  Co.,  SSo.  33S  (3). 

40.  Special. — Assumpsit. — When  Lies. — General  assumpsit  does  not 
lie  where  there  is  a  special  contract,  except,  among  other  in- 
stances, (1)  where  the  contract  is  executed  and  payment  is  dne^ 
in  which  case  the  measure  of  recovery  is  the  amount  fixed  in  the 
special  contract,  and  (2)  where  the  special  contract  has  been 
altered  or  deviated  from  by  mutual  consent. 

Jackson  v.  Creek,  541, 548  (7),  550  (7) ,  551  (7). 

41.  Fraud. — Damages. — Action. — A  defrauded  party  may  retain 
the  goods  received  and  maintain  an  action  for  damages  suffered 
by  reason  of  the  fraud.  Brier  v.  Mankey,  7, 14  (8). 

42.  Beneficiaries. — Actions  hy. — A  beneficiary  may  maintain  an 
action  on  a  contract  made  for  his  benefit. 

Edwards  v.  Van  Cleave,  347, 351  (2). 

43.  Performance. —  Repudiation. —  Complaint. —  A  complaint  for 
breach  of  contract,  alleging  that  defendants  repudiated  the  con- 
tract, need  not  allege  performance  on  plaintifTs  part. 

Shank  V.  Trustees,  etc,  331, 332  (1). 

44.  Misrepresentations. — Complaint. — A  complaint  alleging  that  de- 
fendant represented  and  warranted  that  certain  mules  were  eight 
years  old,  when  in  fact  they  were,  respectively,  eleven  and  twelve 
years  old,  that  such  misrepresentation  was  made  with  Intent  to 
deceive,  and  that  the  plaintiff,  who  was  Ignorant  of  their  ages, 
was  induced  by  reason  of  such  misrepresentation  to  pay  $295 
therefor,  when  they  were  really  worth  only  $195,  states  a  cause 
of  action.  Brier  v.  Mankey,  7, 12  (4) . 

45.  Warranty. — Breach  of.— Complaint. — A  complaint  alleging  that 
defendants  sold  to  plaintiffs  a  car  load  of  potatoes  and  warranted 
them  to  keep  in  plaintiffs*  cellar  all  winter,  that  plaintiffs  paid 
therefor,  that  the  potatoes  rotted  within  a  month,  to  plaintiffs' 
damage,  states  a  cause  of  action  for  a  breach  of  warrantv. 

mtz  v.  Warner,  612, 614  (2). 
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46.  Building. — Plans. — Extras.— Provisions  Therefor. — Failure  to 
Observe. — Complaint. — A  complaiut  for  extra  services  for  build- 
ing a  passageway  incident  to  tlie  construction  of  a  building,  103 
feet  longer  ttian  called  for  by  the  si)ecifications,  tlie  contract  pro- 
viding tliat  tlie  location  of  the  building  should  be  determined  by 
a  committee  and  that  no  extras  should  be  charged  unless  agreed 
upon  beforehand  and  expressed  in  writing  and  attached  to  the 
contract,  is  bad,  where  it  shows  that  the  committee's  choice  of 
site  necessitated  the  extra  passageway  and  that  no  claim  of  a 
departure  from  the  contract  was  made  at  the  time,  no  written 
addition  made  to  the  contract  and  no  claim  made  until  after  set- 
tlement according  to  the  contract.  Cleveland,  etc.,  R.  Co.  v. 
Moore,  170  Ind.  528,  and  Norton  v.  Brown,  89  Ind.  333,  distin- 
guished.        Rehekah  Assembly,  etc.,  v.  Pulse,  466, 4(J8  (1 ) ,  475  (1) . 

47.  Principal  and  Agent. — Complaint. — Averments. — A  complaint 
alleging  that  the  subscribers  to  a  highway  construction  enterprise, 
'including  the  defendant,"  appointed  a  named  person  "as  their 
agent  to  contract  for  the  construction  and  improvement  of  said 
highway,"  shows  by  direct  allegation  that  defendant  employed 
such  person  as  her  agent  to  secure  the  i>erformance  of  such  work. 

Stockwelly.  Whitehead, 42S, 427  (4), 428  (4). 

48.  Partly  Written. — Partly  Oral— Complaint. — A  complaint  for 
the  breach  of  a  contract  partly  written  and  partly  oral  must  set 
out  the  entire  agreement — ^written  and  oral. 

Stockwelly.  Whitehead, 423,428  (5). 

49.  Agency.  —  Roads.  —  Construction.  —  Complaint.  —  Variance. — 
Where  a  complaint  alleged  that  defendant's  agent  executed  a  con- 
tract with  the  plaintiff  for  the  construction  of  a  rock  road  in  ac- 
cordance with  an  agreement  set  out  as  an  exhibit,  and  the  exhibit 
purported  to  be  for  the  purchase  of  one  thousand  yards  of  broken 
rock  for  the  improvement  of  such  road,  no  material  variance  is 
sliown  between  the  complaint  and  exhibit,  but  if  there  had  been 
a  variance,  the  exhibit  would  be  controlling. 

Stockwell  V.  Whiteliead,  423, 428  (6) . 

50.  Breach. — Complaint. — Conflicting  Exhibits. — An  exhibit  to  a 
complaint,  stating  that  the  purchase  of  the  stone  was  "for  tlie 
improvement  of  Slaughter  avenue  beginning  at  the  city  limits  on 
the  east  side  of  the  city  of  Evansville,  extending  thence  east  a  dis- 
tance of  one  mile  or  more,"  sufficiently  shows  that  the  improve- 
ment began  at  the  city  limits  and  extended  one  mile  out. 

Stock  well  v.  Whitehead,  423, 429  (8). 

51.  Particular  Trades. — Abbreviations. — Explanations. — Complaint. 
— A  complaint  on  a  contract  relating  to  a  particular  business  and 
containing  abbreviations  peculiar  to  such  business,  should  aver 
extrinsic  facts  making  such  contract  Intelligible. 

Cole  v.  Leach,  341,  344  (2). 

52.  Sale  of  Lumber. — Complaint. — Evidence. — An  order  by  plain- 
tiff, accepted  by  defendant,  for  "200  M.  ft.  of  No.  4  Wisconsin 
pine  boards  either  S  2  S  or  resawed  rough  $10.25  to  lie  shipped 
out  during  the  coming  fire  of  the  glass  factories  of  1905  and  1906 
as  [plaintiff]  may  order  them  shipped,"  and  that  "the  above 
price  is  f.  o.  b.  an  18^  rate  from  the  north,"  constitutes  a  con- 
tract; and  a  complaint  alleging  the  breach  thereof  is  sufficient, 
parol  evidence  being  admissible  to  show  the  trade  meaning  of  the 
terms  employed.  Cole  v.  Leach,  341, 345  (4) . 
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.Vi.  Breach  of  Warranttf. — Ansiter, — In  an  action  for  the  purchase 
price  of  warruuled  uiticbinery,  an  answer  of  breach  of  warranty, 
to  be  cimiplete.  must  show  that  the  damages  sustained  were  equal 
to  the  amount  sued  for,  or  that  the  machinery  was  worthless  for 
any  puriKise.  A.  D.  Baker  Co,  v.  ComcHus,  1, 5  (4). 

r>4.  Brstraint  of  Trade, — Trunin. — Answer. — An  answer  purporting 
to  show  that  the  contract  sued  u|>on  constitutes  a  trust  aud  com- 
l)i nation  in  restraint  of  trade,  must  allege  that  such  contract  is 
unlawful.  Benttre  d  Co.  v.  Corn  Produets  Mfg.  Co.,  298, 303  (4) . 

55.  Breach. — AtiHwer. — Monopolies. — An  answer,  in  an  action  for 
gwHls  sold  aud  delivered  under  a  contract,  that  the  plaintiff  had  a 
monoiK>ly  of  such  goods  and  that  the  defendant  could  not  obtain 
them  elsewhere,  is  bad. 

Bessire  d  Co.  v.  Com  Products  Mfg.  Co.,  298, 306  (9). 

5<».  Restraint  of  Trade. — Trusts. — Ansicer. — An  answer  that  the 
plaint ilTs  pretlecessor,  at  the  time  of  the  execution  of  the  con- 
tract  suetl  ui>on,  was  a  combination  formed  for  the  iniriH>se  of 
controlling  the  manufacture  and  the  sale  of  the  goods  contracted 
for,  aud  that  the  plaintiff  purchased  all  of  such  predecessor's 
pro|)erty,  good-will  and  choses  in  action,  and  assumed  all  its 
business,  liabilities  and  contracts.  Is  bad,  where  it  Is  not  alleged 
that  the  plaintiff  is  a  trust  or  combination  in  restraint  of  trade, 
or  that  such  purchase  was  for  an  unlawful  puri>ose. 

Bessire  d  Co.  v.  Corn  Products  Mfg.  Co.,  298, 303  (5). 

«'>7.  Actions  on. — Defenses. — Monopolies. — The  fact  that  the  plain- 
tiff corporation  was  organized  and  is  acting  in  yiolatlon  of  the 
state  and  federal  anti-trust  laws  constitutes  no  defense  to  an 
action  by  it  to  enforce  its  contracs  for  goods  sold  and  delivered, 
the  duty  of  enforcing  such  laws  being  upon  the  state  and  federal 
prosecuting  officers,  unless  the  plaintiff  cannot  establish  his  case 
without  the  aid  of  the  Illegal  acts. 

BessiredCo.y.  Corn  Products  Mfg.  Co.,  298, 308  (11), 309  (11). 

58.  Rescission. — Evidence. — ITnder  a  contract  providing  that  if, 
after  notice,  •*any  part  of  the  machinery  cannot  be  made  to  fill 
the  warranty,  that  part  which  fails  shall  be  returned,"  evidence 
showing  that  the  company's  agent  tried  to  operate  the  machine 
and  con  Id  not,  and  that  the  comi)any*s  collectors  were  told  that 
t!u»  v(»ndee  would  not  keep  it  and  that  they  oould  take  it,  is  in- 
sufliclent  to  show  a  rescission. 

A.  D.  Baker  Co.  v.  Cornelius,  1, 5  (5). 

50.  Breach  of  Warranty. — Worthless  Machinery. — Evidence. — Evi- 
dence that  certain  machinery  sold  was  wortliless  for  the  vendee's 
purposes,  does  not  supi)ort  a  finding  that  such  machinery  was 
worthless.  A.  D.  Baker  Co.  v.  Cornelius,  1, 6  (6). 

GO.  Written. — Oral  Evidence  to  Apply. — Agency. — In  an  action  on 
a  highway  snbscription  providing  that  the  subscribers  agree  to 
pay  their  subscriptions  to  («,  to  be  in  turn  paid  to  the  township 
trustee,  all  moneys  so  paid  "to  be  used  only  for  the  improvement 
of"  the  described  road,  oral  evidence  is  admissible  to  show  that 
W.  was  township  trustee  and  that  he  was  thereby  authorized  to 
receive  and  expend  the  subscriptions  for  the  purpose  as  agent  of 
the  subscribers.       Stockwell  v.  Whitehead,  423, 430  (12) ,  431  (12) . 

61.  Trade  Customs. — Evidence. — Contracts  relating  to  partiailar 
trades  are  prosuraed  to  be  made  in  view  of  the  customs  of  such 
trades,  and  in  explanation  of  such  contracts,  oral  evidence  is  ad- 
missible to  show  such  customs.  Todd  v.  Howell,  665, 668  (3) . 


INDEX.  731 


CONTBACT&--Continiied. 


62.  Building.  —  Specifications,  —  Amhiguities.  —  Oral  Evidence,  — 
Where  the  speoiticutions  for  a  building  are  coufusiug  aud  ambigu- 
ous as  to  whether  a  steel  ceiling  was  a  i)art  of  the  carpenter 
work  of  the  building,  oral  evidence  is  admissible  to  explain  the 
intent  Todd  v.  Jlowclly  6(55, 669  (5) . 

63.  Breach, — Special  Findings. — Special  findings  showing  that  de- 
fendants contracted  to  complete  plaintiff's  building  within  a  cer- 
tain time,  that  they  failed  to  do  so,  that  such  failure  was  not 
unavoidable,  that  after  the  expiration  of  the  time  for  completion 
plaintiff  demanded  that  the  defendants  conuilete  the  contract,  an  I 
that  defendants  refused  so  to  do,  sustain  a  judgment  for  the 
plaintifif.  Shank  v.  Trustees,  etc.,  331,  333  (4). 

64.  Damages. — Price  of  Lumber, — Special  Findings, — Special  flnd- 
fngs  that  the  market  value  of  the  grade  of  luml>er  con- 
tracted for  *'wa8  from  $19.50  to  $21.50  a  thousand,  plus  an  IP^ 
freight  rate  on  all  shipments"  to  point  of  delivery,  and  that  the 
increase  in  the  market  value  of  such  lumber  was  $3  a  thousand, 
and  that  the  contract  price  was  $1(».25  f.  o.  b.  at  any  point  witliiTi 
an  18^  freight  rate  from  the  north,  suIHciently  show  the  contract 
price  and  the  market  value  of  the  lumber. 

Cole  V.  Leach,  341, 340  (6) . 

COKTBrBUTOBY  NEGLIGENCE— 

See  PIASTER  AND  SERVANT ;  Nkgligknce ;  Railroads;  Trial,  19. 

Of  traveler  on  street,  see  Municipal  Corporations  9-11 ;  Town  of 
Monticello  v.  Condo,  490. 

CONVEYANCES— 

See  Deeds. 

COBFOBATIONS— 

See  Inbubance;  Principal  and  Agent. 

Service  of  process  on  f^rel^i  c(>ri»()r;itl(»n?.  see  Courts  5;  Process; 
McCord  V.  Illinois  ynt.  I 'ire  In  a.  Co.,  00*2. 

1.  Articles. — Statutes. — Contracts. — Merger. — The  articles  of  asso- 
sociation  and  the  law  under  which  a  corporation  is  funned  con- 
stitute the  final  contract  between  the  incorporators,  all  prelim- 
inary contracts  beinj:  merged  therein. 

McCalUstcrw  Shannondale,  etc.,  Tel.  Co.,  517,  52()  (5). 

2.  By-Laws. — Ohiigatfon  of. — The  by-lnws  of  a  cori)<>ration,  whore 
they  are  duly  enacted,  and  not  in  violation  of  the  charter  or  laws 
under  which  tlie  corporation  was  formed,  are  binding  on  all  stock- 
holders, and  stockholders  have  no  ri«j;ht  which  is  infringed  thereljy 
except  where  a  change  therein  ImiJalrs  the  obligation  of  a  con- 
tract or  vested  right. 

McCallistcry.  Shannondale,  etc.,  Tel.  Co.,  517,527  (0). 

3.  By-La  ws. — Ch  a  nge. — Directors. — Election. — Presn  mpt  ion  s. — The 
action  of  corporation  directors,  in  changing  or  pro])oslng  to 
change  the  by-laws  of  a  corporation,  is  presumed  to  be  for  the 
honest  purpose  of  promoting  the  corporation's  welfare. 

MeCallistery.  Shannondale,  etc.,  Tel.  Co.,  rA7,  52.S  (S). 

4.  Stockholders. —  Telephones. —  Customers. —  In  determining  tlie 
rights  of  stockholders  in  a  telei)iione  company,  the  courts  will  not 
consider  their  richts  as  customers  of  the  company. 

MeCallistery.  Shannondale,  etc.,  Tel,  Co.,  517, 52S  (9). 
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5.  Htockholdera. — By-Latcs. — Change  of. — Original  incorporators  of 
a  coriKiration  are  conclusively  i>reHumcHi  to  know  that  the  coriJora- 
tlon  nil^ht,  after  Its  incorporation,  exercise  all  of  its  charter  low- 
ers, aii(l  si]!>s(HiiuMit  Ktoi'khohlers  must  be  rei?arded  as  having 
assented  to  tlie  exercise  of  such  iK)wer8. 

AlcCallifttery.  Shannondale,  etc.,  Tel.  Co.,  517, 529  (11). 

f).  Potter H. — Cori Mirations  have  only  such  powers  as  are  granted  by 
the  statutes  under  which  they  are  org:inlze<l. 

McCallistcr  v.  Hhannondalc,  etc.,  Tel.  Co.,  517, 524  (IX 

7.  Poicvr 8.— Telephones,— VwdQV  §5780  Burns  lOOS,  §41S1  R.  S. 
issl,  providing  for  the  formation  of  companies  for  "establish- 
ing, niaiutaiiiliig  and  oiH»rating  telei)houes,  telepliDue  lines,  and 
telephone  exclianges/*  and  $5700  Bums  1008,  541^2  R.  S.  ISsl, 
I>n>viding  that  the  incoriiorators  shall  file  articles  of  asso<*iation 
netting  forth  the  Im^alities  within  which  the  company  pun>oses 
"to  estal)liHh,  maintain,  and  operate  telephones  and  telephone  ex- 
changes," a  telephone  company  whose  articles  of  incorporation 
provide  that  such  company  "shall  establish,  maintain  and  operate 
telephones  and  telephone  exchanges  in  the  counties  of  Boone  and 
M()ntg(»niery,"  has  the  power  to  establish,  maintain  and  ojierate 
"telephone  lines,'*  the  latter  statute  which  omits  the  words  "tele- 
phone lines"  prescribing  merely  what  the  articles  of  association 
shall  contain. 

MrCalli8tery.  Shannondale,  etc.,  Tel  Co.,  517, 524  (2). 

8.  Powers. —  Contracts. —  Impairment. —  Partnership. —  The  agree- 
ment of  partners  in  a  telephone  business  as  to  the  manner  that  a 
coriM>ration  to  be  formed  by  them  shall  conduct  its  business  is  not 
binding  upon  the  cori)oration,  and  a  change  of  metliod  does  not 
impair  any  vested  right  belonging  to  any  partner  stockholder. 

McCalUstcrv.  Shannondale,  etc.,  Tel.  Co.,  517, 525  (3). 

0.  Poicers. — Telephones. — A  telephone  corporation  formed  by  part- 
ners who  owned  and  kept  in  repair  their  own  lines  has  the  power, 
on  amending  Its  l)y-laws  as  provided  thereby,  to  take  over  such 
Individual  lines  on  certain  e(iual  terms,  the  transfer  to  be  op- 
tional with  the  individual,  and  to  maintain  and  operate  such 
lines  as  its  own,  treating  all  alike,  though  the  contract  between 
the  i)artners  i»r(jvided  for  the  retention  and  maintenance  of  the 
lines  by  the  Indhldual  owners. 

McCaUlstvr  v.  Hhannondale,  etc.,  Tel.  Co.,  517,  525  (4),  528  (4), 
520  (4). 

10.  Management. — By-LawH. — Changes  in. — Control  by  Courts. — 
Courts  will  not  interfere  In  tiie  management  of  a  corporation  ex- 
cept where  its  charter  rights  are  violated,  or  private  rights  arbi- 
trarily Invaded. 

McCallistery.  Shannondale,  etc.,  Tel.  Co.,  517, 527  (7). 

11.  Telephones. — Rules. — Discrimination. — Telephone  corporations 
may  establish  and  enforce  reasonable  rules,  without  discrimina- 
tion, for  the  conduct  of  their  business. 

McCallisti.r  v.  Shannondale,  etc.,  Tel.  Co.,  517, 528  (10). 

COSTS— 

Order  stnyirg  case  until  payment  of.  not  a  final  judgment,  see  Ap- 
PKAL  7;  McGrair  v.  A'lcAr//,  150,  100  (2). 

Staying  case  for  payment  of,  see  Trial  1;  MeOtaw  v.  Sickey,  150, 
101  (3). 
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Certiorari,— Correcting  Record. — ^Where  appellee  applied  In  the 
trial  court  for  a  correction  of  the  record,  but  the  court  errone- 
ously failed  so  to  correct,  the  Appellate  Court,  on  a  writ  of  cer- 
tiorari, may  tax  the  costs  of  such  proceeding,  including  the  writ, 
against  appellant.  Oivcii  v.  Harriott,  359, 371  (11). 

COUNTIES— 

See  BoAiws  of  Commissionebs. 

As  to  construction  of  county  reform  law,  see  Statutes  11 ;  Lund  v. 
Board,  etc.,  175,  179  (3). 

1.  Expenditures. — Ahuses. — Countj/  Reform  Law. — The  county  re- 
form law  (Acts  1S99  p.  343)  was  enacted  for  the  puriwse  of  plac- 
ing checks  upon  the  expenditure  of  county  revenues. 

Lund  V.  Board,  etc.,  175, 178  (1). 

2.  Boards  •  of  Commissioners. — Contracts. — Statutes. — Boards  of 
commissioners  cannot  legally  enter  into  a  contract  unless  author- 
ized so  to  do  by  the  statutea        Lund  v.  Board,  etc.,  175, 179  (2). 

3.  Courthouses. — Construction  Contracts. — Appropriations, — Com- 
plaint.— ^A  contract  for  the  construction  of  a  courthouse  cannot  be 
lawfully  made  unless  an  appropriation  therefor  has  been  previ- 
ously made,  and  such  appropriation  must  be  alleged  in  a  com- 
plaint on  such  contract.  Lundy.  Board,  etc.,  175, 181  (7). 

COUNTY  TBBASUBEBS— 

See  Officers. 

COUBTS— 

See  Judges  ;  Justices  of  the  Peace. 

Rules  of  Supreme  and  Appellate,  see  Appeal. 

Transfers  from  Appellate  to  Supreme,  see  Appeal  1-5. 

Appellate  Court  may  construe  statutes,  see  Appeal  2;  Lund  v. 
Board,  etc.,  175,  ISO  (4). 

Rules  of  Supreme  and  Appellate,  obligation  of,  see  Appeal  59;  At- 
haugh  Bros.,  etc.,  Co.  v.  Lynas,  30,  33  (5). 

Decisions  of  Supreme  and  Appellate,  value  of,  as  authorities,  see 
Appeal  72;  Jackson  v.  Creek,  541,  547  (1). 

Decisions  of  federal  Supreme  Court  binding  upon  state  courts,  s(»e 
Constitutional  Law  2;  Richey  v.  Cleveland,  etc.,  R.  Co.,  123, 
139  (8). 

Will  not  ordinarily  interfere  In  the  management  of  corporations, 
see  Corporations  10;  McCallister  v.  Bhannondale,  etc,  Tel.  Co., 
617,  627  (7). 

!•  Appellate. — Supreme  Court  Decisions. — ^The  decisions  of  the  Su- 
preme Court  are  binding  upon  the  Appellate  Court. 

Overholscry.  Clifton,  4^9, 4^  (2). 

2.  Stare  Decisis. — Supreme  Court  Decisions. — ^The  decisions  of  the 
Supreme  Court  do  not  constitute  the  law,  but  are  merely  evi- 
dence thereof,  and  people  have  no  right  to  rely  thereon  until  har- 
monious and  well-advised  opinions  have  been  reported  and  have 
stood  unchallenged  for  a  long  time. 

Hcrron  v.  Whitely,  etc..  Castings  Co.,  335, 337  (1). 

3.  Stare  Decisis. — Supreme  Court  Decisions. — Where  decisions  of 
the  Supreme  Court  are  conflicting,  or  are  so  recently  made  that 
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the  parties  cannot  be  preanmed  to  have  contracted  in  reference 
thereto,  the  doctrine  of  stare  decMs  cannot  be  invoked  in  support 
of  a  contract        Herron  v.  Whitely,  etc..  Castings  Co.,  335, 33S  (3) . 

4.  Objects. — Formalities. — CoartB  seek  the  tmth  through  the  forms 
and  by  the  rules  of  law. 

Indiana  Union  Traction  Co.  v.  8cribncr,  G21, 638  (20) . 

5.  Jurisdiction. — Foreign  Corporations. — ^Whether  an  Indiana  court 
has  jurisdiction  over  a  nonresident  Insurance  comimny  by  service 
of  process  upon  its  alleged  agent,  is  a  question  of  fact. 

UcCord  V.  Illinois  Sat.  Fire  Ins.  Co.,  602, 607  (6) . 

COVEN  AVT8— 

See  Vendob  and  Pubchaseb. 

Deeds. —  Street  Improvement. —  Liens. —  Time  of  Attaching. —  A 
grantor  who  conveyed  a  lot  by  a  warranty  dee<l  is  not  liable  for 
a  breach  of  covenant,  where  a  street  improvement  fronting  there- 
on made  under  the  act  of  1901  (Acts  1901  p.  534,  §4,  §3*523d  Burns- 
1901 )  had  l)een  completed  prior  to  the  date  of  the  deed,  but  where 
the  assessment  therefor  was  not  made  until  afterward. 

First  Church  of  Christ,  etc.,  v.  Cox,  53(J>  539  (3). 

CUSTOM— 

Bee  Evidence  6,  15,  16. 

In  relation  to  contract,  see  Contbacts. 

Effect  of,  on  contract,  see  Ck)NTBACT8  14;  Beatty  v.  Miller,  494, 
496  (2). 

Evidence  of,  not  admissible  to  vary  written  contract,  see  Evidence 
18;  Hitz  V.  Warner,  612,  619  (7). 

Complaint  showing  breach  of,  see  Masteb  and  Servant  20,  21. 

As  affecting  contract  for  royalties,  see  Mines  3 ;  Sargcant  v.  Leach, 
318,321  (3). 


See  Contracts;  Eminent  Domain;  Master  and  Servant;  Rail- 
roads. 

1.  Sprmlatit^e. — Parent  and  Child. — Where  a  mother  sues  for  the 
death  of  her  son,  the  jur>'  should  not  consider  what  might  happen 
as  to  the  son*8  care  for  her  in  the  future,  such  damages  bein^ 
8i)eculative.  Chicago,  etc.,  R.  Co.  v.  Vester,  141, 157  (12). 

2.  Replevin. — Expenses. — Where  a  defendant's  animals  were  de- 
layed in  shipment  because  of  a  replevin  action,  the  plaintiff  is 
liable  for  the  expenses  incident  to  the  delay  and  also  for  the  loss 
due  to  a  fall  in  the  market  during  such  time. 

Beatty  v.  Miller,  494, 500  (10). 

3.  Excessive. — Goods  Transported. — In  an  action  for  the  defend- 
ants' failure  safely  to  transport  plaintiffs*  goods,  the  damages 
awarded  should  be  the  amount  of  the  diminution  of  the  real 
value,  the  fact  that  plaintiffs  bought  the  goods  at  a  bargain  l)elHg 
immaterial.  Cleveland  etc.,  R.  Co.  v.  Schaefer,  371, 381  (14). 

4.  Excessive. — Parent  and  Child. — Railroads. — Where  a  railroad 
company  ran  loose,  uncontrolled  cars  over  a  street  crossing,  there- 
by killing  a  son  twenty-four  years  old,  with  an  expectancy  of 
forty  years,  and  contributing  to  his  widowed  mother  fifty-four 
yearH  old,  with  an  expectancy  of  eighteen  years,  $150  a  year, 
which  was  her  sole  support,  a  Judgment  for  $4,000  is  excessive. 

Chicago,  etc.,  R.  Co.  v.  Vester,  141,  \:^\  (11). 
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DEATH— 

See  ExECUTOBB  and  Administbatobs  ;  Insubange. 

1.  Actions  for,  —  Negligence,  —  Statutes.  —  Adm inistrators.  —  The 
right  of  the  personal  representatives  of  a  decedent  to  maintain 
an  action  for  negligence  causing  decedent's  death  is  purely  stat- 
utory  (§285  Burns  1908,  Acts  1809  p.  4(r)). 

Leyhan  v.  Leyhan,  280, 281  (1) . 

2.  Actions  for.^Statutes.— -Decedents*  Estates. — The  statute  (§285 
Bums  1908,  Acts  1899  p.  405)  giving  a  right  of  action  to  the  i)er- 
sonal  representatives  of  a  decedent  whose  death  was  caused  by 
another's  negligence,  and  providing  that  the  damages  recovered 
should  inure  "to  the  exclusive  benefit  of  the  widow,  or  widower 
(as  the  case  may  be),  and  children,  If  any,  or  next  of  kin,  to  be 
distributed  In  the  same  manner  as  personal  property  of  the  de- 
ceased," Is  independent  of,  and  wholly  unrelated  to,  §3027  Burns 
1908,  §2489  R.  S.  1881,  providing  for  the  distribution  of  the  per- 
sonal estate  of  a  husband  or  wife  who  dies  leaving  no  child,  but 
leaving  a  father  and  mother,  or  either  of  them. 

Leyhan  v.  Leyhan,  280, 282  (2) . 

3.  Actions  for. —  Beneficiaries. —  Statutes. —  Negligence. —  Under 
§285  Bums  1908,  Acts  1899  p.  405,  giving  a  right  of  action  to  the 
personal  representatives  of  a  decedent  whose  death  was  caused 
by  another's  negligence,  and  providing  that  the  damages  recov- 
ered shall  Inure  "to  the  exclusive  benefit  of  the  widow,  or  wid- 
ower (as  the  case  may  be),  and  children.  If  any,  or  next  of  kin. 
to  be  distributed  in  the  same  manner  as  personal  property  of  the 
deceased,"  the  decedent's  surviving  widow.  In  the  absence  of  any 
children,  takes  the  entire  amount  of  recovery  for  his  death,  in 
Iireference  to  decedent's  parents,  or  either  of  them. 

Leyhan  v.  Leyhan,  280, 282  (3) . 

DECEDENTS'  ESTATES— 

See  Descent  and  Distbibtttion. 


See  Easements. 

1.  **Licn." — **Encumhrance." — ^The  word  "encumbrance"  is  more 
comprehensive  than  the  word  "lien"  and  embraces  liens  and  also 
other  burdens  resting  on  the  real  estate  or  the  title,  which  tend  to 
lessen  its  value  or  to  interfere  with  its  enjoyment. 

First  Church  of  Christ,  etc.,  v.  Cox,  536, 538  (2) . 

2.  Legal  and  Equitable  Titles. — Husband  and  Wife. — Considera- 
tion.— Where  a  wife  furnished  the  consideration  for  the  purchase 
of  land  but  the  husband  wrongfully  took  the  title  in  his  own 
name.  Instead  of  hers,  the  wife  remaining  In  Ignorance  thereof, 
she  Is  the  equitable  owner  of  the  land. 

Cook  V.  Miller,  453, 457  (2) . 

3.  Easements. — Canals. — ^A  deed  to  the  State  of  Indiana,  conveying 
lands  fronting  on  the  Wabash  and  Erie  canal,  "for  the  sole  and 
only  puri)ose  of  using  the  water-power  created  on  the  premises 
by  Uie  Wabnsh  and  Brie  canal  ♦  ♦  ♦  and  none  other,"  con- 
veyed an  easement  only,  and  the  State's  grantees  received  no 
greater  rights  therein. 

Thicme  &  Wagner  Brew.  Co.  v.  Poling,  287, 290  (2) . 

DEICAND— 

See  Bills  and  Notfr  10 ;  Money  Received. 
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DBSCZHT  AHP  DISTBEBXTTIOV— 

1.  InhfritnHfc — Right  of. — ^The  right  of  Inheritance  In  Indiana  Is 
wholly  statutory.  Gray  v.  tSwercr,  3S4, 390  (7) . 

2.  Lairs  Gorrniinff. — The  laws  in  force  at  the  time  of  the  death  of 
a  decedent  govern  the  descent  and  distribution  of  his  proi)erty. 

.^tcicartv.  ireW«,  22S,  231  (2). 

X  ^*Anrf  Mtor.^ — Iloir  Determined. — Tlie  word  "ancestor,"  as  used 
in  statutes  of  il»?s<ent.  means  tlie  i>erson  from  whom  the  estate 
is  intiri'itrd,  u!ul  in  dt'tormining  from  whom  the  estate  comes,  tlie 
title  should  be  traced  only  to  the  iK^rsou  last  seized. 

Gray  v.  Svcercr,  384, 300  (8). 

4.  Property  Obtained  by  De.^eeni. — Line  of  Tnheritanee. — Where 
dtHtHltMit,  the  sole  heir  and  legatee  of  his  deceased  mother,  was 
a]>|M>int<Hl  administrator  of  her  estate  and  died  intestate,  l>efore 
mailing  disi)osition  of  the  i>ersonal  proi)erty,  and  the  administra- 
tor dv  bontH  non  of  sjiid  mother's  estate  converted  such  property 
into  cash,  decedent  leaving  as  his  sole  heir  a  maternal  aunt  and 
certain  maternal  and  paternal  cousins,  his  maternal  heirs  take 
such  cash,  under  subdivision  two,  §2J)f^4  Burns  1908,  §2471  R.  S. 
1^-Si.  providing  that  where  an  inheritance  comes  to  an  "intestate 
by  gift,  devise,  or  descent  from  the  maternal  line,  it  shall  go  to 
the  m:iternal  Ivindred  in  the  same  order;'*  and  this  follows  re- 
gardless of  the  source  of  the  motlier*^s  title  to  the  property. 
Itounirve  v.  Puravll,  11  Ind.  App.  522,  distinguished. 

Gray  v.  Siccrer,  384,  389  (0). 

5.  Property  Obtained  by  Gift,  Devise  or  Dcseent. — Hoic  /)cfer- 
wiMCf/.— Section  2904  Bums  1908,  §2471  R.  S.  1881,  providing 
that  projierty  coming  to  the  decedent  by  gift,  devise  or  descent 
from  the  paternal,  or  maternal  line  shall  descend  to  that  line. 
api)lies  only  where  the  property  given,  devised  or  inherited  re- 
mains in  Ivlnd  and  has  not  been  converted,  reinvested  or  changed 
by  the  decedent.  Gray  v.  Sicerer,  384, 380  (5) . 

6.  Property  Obtained  by  Gift,  Devise  or  Deseent. — (Statutes. — Sec- 
tion 2t>f«  Burns  1!M)S,  §2471  R.  S.  IKSl,  providing,  under  certain 
conditions,  for  the  des«»nt  of  property  to  the  paternal  and  mater- 
nal heirs,  includes  personal  as  well  as  real  property. 

Gray  v.  Hwcrer,  384, 388  (4). 

7.  Illegitimate  Children. — At  the  common  law  illegitimate  children 
were  n(»t  heirs  of  their  fathers ;  and  their  present  right  of  inher- 
itance is  purely  statutory.  Stcirart  v,  Trc/^«, 228, 231  (1). 

8.  Children  of  Half  Blood.— Illegitimate  Children.— VndeT  §2990 
Burns  1IH)S,  §2475  R.  S.  1881,  providing  tliat  if  a  iierson  die  with- 
out heirs  residing  within,  or  legitimate  children  residing  without, 
the  T'nlted  States,  his  property  shall  descend  to  liis  acknowledged 
illegitimate  children,  if  any,  the  projierty  of  an  intestate  descends 
to  his  half-brother  in  preference  to  his  cousins  (§2096  Bums 
190S.  §2472  R.  S.  1881)  or  his  acknowledged  Illegitimate  children. 

Steicart  v.  Wells,  228, 232  (3). 

9.  nirffitimate  Children.— Statutes.— Section  2999  Bums  1908. 
§217r»  R,  S.  1SS1,  providing  for  the  descent  of  proi>erty  under  wr- 
tain  circumstances  to  illegitimate  children,  is  too  plain  for  com- 
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strnction  and  cannot  be  extended  by  the  courts,  since  the  rule 
therein  provided  has  become  a  rule  of  property. 

Stewart  V.  Wells,  228, 232  (4) . 

la  Illegitimate  Children. — Statutes, — Since  the  talting  effect  of 
the  act  of  1901  (Acts  1901  p.  288,  §3000  Burns  1908),  acknowledged 
Illegitimate  children  inherit  from  their  fathers  in  the  absence  of 
surviving  legitimate  children,  or  their  descendants. 

Stewart  v.  Wells,  228, 233  (5). 

DISGLAIMEB— 

See  Pleading. 

DISCOVEBY— 

Ewamination  of  Party. — Powers  and  Duties  of  Notaries. — Contempt. 
— Where  the  defendant  requires  the  plaintiff  to  be  examined 
before  a  notary  public,  the  notary  has  no  power  to  compel  the 
plaintiff  to  answer  questions,  his  duty  being  to  report  such  re- 
fusal to  the  circuit  or  the  superior  court,  or  a  Judge  thereof,  and 
after  an  order  has  been  made  by  such  court  or  judge  requiring 
plaintiff  to  answer,  his  refusal  may  subject  him  to  a  proceeding 
for  contempt,  or  his  complaint  may  be  stricken  out. 

Lupton  V.  Coffel,  44G,  451  (4). 

DISMISSAIr— 

Judgment  of,  final,  see  Appeal  6;  McOraw  v.  Nickey,  159, 160  (1). 

BIVOBCE— 

Appellate  Court  may  impose  penalty  on  Judgment  for  alimony,  see 
Appeal  91 ;  Woodbum  v.  Woodlmm,  096, 698  (4). 

1.  Abandonment — Cruelty.^r-A  complaint  for  divorce  sufficiently 
alleging  cruel  and  inhuman  treatment  will  be  held  sufficient 
though  the  additional  attempted  charge  of  abandonment  is  not 
Bufflcient.  Skinner  v.  Skinner,  670  ( 1 ) . 

2.  Abandonment. — Cruelty. — Evidence. — Where  a  complaint  for 
divorce  charges  abandonment  and  cruel  treatment,  a  failure  to 
prove  abandonment  is  not  fatal,  since  proof  of  cruel  treatment 
alone  is  sufficient  to  entitle  the  plaintiff  to  a  divorce. 

Skinner Y.  Skinner,  (HO,  eil  (2). 

3.  Condonation. — Answer. — Condonation  constitutes  a  defense  In  a 
suit  for  divorce,  but  to  admit  evidence  thereof  it  must  be  pleaded. 

Skinner  Y.  Skinner,  670, 671  (3). 

4.  Condonation. — Conditions. — Defendant's  former  cruel  treatment 
is  admissible  In  evidence  In  a  divorce  suit,  though  such  injuries 
were  condoned,  where  it  Is  further  shown  that  similar  injuries 
were  afterwards  inflicted.  Skinner  v.  Skinner,  670, 672  (4) . 

5.  Alimony. — Excessive. — ^Where  a  husband  cruelly  treated  his 
wife  and  afterwards  wholly  abandoned  her  and  their  small  chil- 
dren, leaving  her  property  worth  from  $400  to  $500,  upon  which 
she  had  paid  a  part,  a  Judgment  for  alimony  in  the  sum  of  $800 
is  not  excessive,  where  it  Is  shown  that  he  had  accumulated  prop- 
erty valued  at  $4,000  while  she  was  working  to  take  care  of  her^ 
self  and  the  children.  Skinner  v.  Skinner,  670, 672  (5). 

6.  Alimony. — Excessive. — ^Where  a  husband  was  guilty  of  sudi 
drunkenness  and  cruel  treatment  as  to  compel  his  wife  to  leave 

Vol.  47—47 
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him«  a  judgment  for  alimony  for  $2,250,  and  91150  for  attorney's 
fees,  1»  not  excessive,  where  she  supported  herself  after  the  bepa- 
ration  for  seven  years,  and  the  net  value  of  his  property  was 
about  10,000.  Waodb  urn  v.  Woodbum,  G96,  G97  (2 ) . 

7.  AUmoHy.— Discretion  of  Court — Staiutcg. — The  trial  court,  in 
a  divorcee  case,  is  required  by  statute  (§iaS3  Bums  1908,  |1045 
R.  S.  issi )  to  render  a  Judgment  for  such  amount  of  alimony  as 
the  circumstance^  show  to  be  Just  and  proper;  and  the  trial 
court's  decision  will  not  be  reversed  on  ai>i)eal  except  for  abuse 
of  discretion.  Woodbum  v.  Woodlmm,  696, 697  ( 1 ) . 

8.  AUmony. — Measure  of. — The  amount  of  alimony  to  be  given  is 
largely  discretionary  with  the  trial  court,  but  consideration 
should  be  given  to  the  hu8band*s  financial  condition  cud  to  his 
income.  Trimble  v.  THmble,  181, 1S3  (3) . 

9.  Alimony. — Elements, — Wife's  Support. — Where  a  wife  was  com- 
pel le<l  to  leave  her  husband  and  8upiK)rt  herself,  the  value  of  such 
8up)K>rt  should  be  considered  in  determining  the  proi>er  amount 
of  alimony.  Woodbum  v.  Woodbum,  696,  G98  (3) . 


See  Anhcaia. 


See  Bills  and  Notes. 

SA8BMSNTS— 

See  Deeds  ;  Eminent  Domain. 

1.  Telephones. — Executed  License. — Where  a  telephone  company 
obtains  an  oral  license  to  place  its  poles  upon  private  grounds  and 
it  exi)ends  money  in  placing  its  poles  and  stringing  its  wires,  such 
license  becomes  an  irrevocable  easement. 

Indianapolis,  etc..  Traction  Co.  v.  Arlington  Tel.  Co.,  a^T,  663  (4) . 

2.  Sale  of  Land. — Notice. — Telephones. — The  sale  of  land  on  which 
an  easement  exists  for  the  operation  of  a  telephone  line  does  not 
affect  the  telephone  com|>any's  rights,  the  existence  of  the  line  on 
the  land  constituting  notice  of  the  company's  easement. 

Indianapolis,  etc..  Traction  Co.  v.  Arlington  Tel.  Co.,  657, 664  (5). 

3.  Deeds.~An  easement  appurtenant  to  real  estate  passes  with  the 
grant  and  bt^comes  a  burden  on  the  servient  estate  in  the  hands 
of  the  subsequent  owner. 

Indianapolis,  etc.,  Traction  Co.  v.  Arlington  Tel.  Co.,  657, 664  (6) . 

XXECTHENT— 
SeeQuiKTiNQ  Title. 

ELECTIOK— 

To  avoid  contract  because  of  fraud,  see  Contracts  35;  Jarrett  v. 
Cauldwell,  478,  481  (2). 

1.  Remedies. — Quieting  Title. — Recovery  of  Consideration  of  Deed. 
— ^Where  a  wife  furnishes  the  consideration  for  the  purchase  of 
land,  but  the' husband  wrongfully  takes  the  title  in  his  own  name, 
instead  of  hers,  she  may  elekrt  either  to  quiet  her  title,  or  to  re- 
cover from  him  the  amount  paid.        Cook  v.  If t7Jer,  453, 457  (3). 
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2.  Remedies, — Filing  Claim. — Where  a  wife  elected  to  assert  a 
claim  for  money  advanced  to  her  husband  for  the  purchase  of 
land  for  her,  the  title  to  which  he  took  in  his  own  name,  she 
thereby  abandons  any  claim  to  the  land. 

Cook  T.  Miller,  453, 458  (5) . 

EIiECTBICITY— 

See  Negligence, 

1.  Telegraphs  and  Telephones, — tJegligence, — Evidence. — Evidence 
that  defendant  light  and  heat  company  had  trouble  during  a 
stormy  night  from  the  escape  of  electricity,  that  several  accidents 
happened  from  electricity  in  the  vicinity,  and  that  such  company 
was  the  only  one  conveying  high  currents  in  the  vicinity,  sustains 
a  verdict  that  such  company  produced  the  electrcity  that  killed 
the  plaintiff's  decedent,  alleged  to  have  been  killed  by  the  negli- 
gence of  such  company  and  of  a  telephone  company  In  carrying  a 
current  to  the  clty*s  wires,  though  the  place  of  contact  of  the 
wires  was  not  shown. 

Indianapolis  Light,  etc.,  Co.  v.  Dolby y  406, 408  (3) . 

2.  Escape. — "Negligence. — Evidence. — In  an  action  against  a  light 
and  heat  company  for  negligently  killing  a  policeman  using  a 
police  telephone  box,  evidence  that  decedent  was  killed  by  elec- 
tricity generated  by  such  company  and  conveyed  to  such  box, 
makes  a  prima  facie  case  of  negligence. 

Indianapolis  Light,  etc,  Co,  v.  Dolby,  406, 410  (5). 

3.  Liability  for  Injuries  by. — Persons  conveying  electricity  along 
the  public  highways  of  the  State  are  required  to  use  care  com- 
mensurate with  the  danger  connected  therewith. 

Indianapolis  Light,  etc,  Co.  v.  Dolby,  406, 410  (6) . 

4.  Escape. — Negligence. — Interrogatories. — In  an  action  against  a 
light  and  heat  company  and  a  telephone  company  for  negligence 
In  generating  and  conveying  a  deadly  current  to  the  city's  police 
telephone  wires,  thereby  killing  a  policeman,  answers  to  Interrog- 
atories to  the  Jury  that  the  point  of  escape  of  electricity  was  not 
shown,  do  not  entitle  either  defendant  to  a  judi^ment,  the  plain- 
tiff being  r^Hiulred  to  prove  only  that  It  did  escape,  the  place 
thereof  being  uncontrolling. 

Indianapolis  Light,  etc.,  Co.  v.  Dolby,  406, 411  (7). 

&  Escape. — Negligence. — Complaint. — A  complaint  showing  that 
defendants  negligently  conveyed  2,250  volts  of  electricity  Into  a 
police  patrol  box,  and  that  when  a  patrolmnn  attempted  to  use 
such  box  he  was  Instantly  killed  thereby,  sufficiently  shows  that 
such  negligence  WuS  the  cause  of  his  death. 

Indianapolis  Light,  etc.,  Co.  v.  Dolby,  406, 411  (8). 

EMINEira?  DOMAIK— 
See  Railboads. 

1.  Title  Acquired. — Canals. — Public. — The  State,  In  condemning 
lands  for  the  Wabash  and  Erie  canal,  acquired  a  fee-simple  title. 

Thieme  d  Wagner  Brew.  Co.  v.  Poli?ig,  287, 289  (1 ) . 

2.  Damages. — All  damages,  present  and  prospective,  naturally  and 
ordinarily  arising  from  the  condemnation  of  a  railroad  right  of 
way,  should  be  assessed  In  such  condemnation  proceeding. 

Ferdinand  R.  Co.  v.  Bretz,  642,  645  (3) . 

3.  Damages. — speculative. — Floods. — Speculative  or  possible  future 
damages  caused  by  the  condemnation  of  a  railroad  right  of  way 
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cannot  be  allowed ;  Irat  prospectlye  damages  from  hi^  water  and 
overflows  are  not  sp^nilatlve,  where  conditions  arc  created 
making  certain  the  happening  of  such  events. 

Ferdinand  R.  Co,  v.  Bretz,  642, 615  (4) . 

EXPLOYEBS'  LIABILITY  ACT— 

See  Ck>N8TiruTioNAL  Law  ;  Master  and  Sebvant. 
Complaint  under,  see  Master  ahd  Sebvant  25,  26. 

SQTTITT— 

See  Election;  Injunction;  Specifig  Pebfobmance ;  Subrogation; 
Trusts. 

1.  Real  Property, — Equitable  Claims. — Equity  courts  will  protect 
the  holders  of  equitable  claims  against  real  property. 

First  Nat,  Bank  v.  Savin,  266, 278  (15) . 

2.  MaotimB, — Considering  as  Done  What  Should  Be  Done. — Hus- 
band and  Wife. — Equity  will  consider  as  done  that  which  should 
be  done,  and  i)rotect  the  wife  from  the  violation  of  a  fiduciary 
duty  on  the  part  of  the  husband.         Cooky.  Afifter, 453, 457  (4). 


Bankruptey. — Wife's  Inchoate  Rights. — Assignment  of. — Prior  to 
the  taking  effect  of  §3052  Burns  1908,  §2508  R.  S.  1881,  the  full 
title  to  real  estate  sold  and  conveyed  at  judicial  sale  vested  in 
the  purchaser,  subject  only  to  the  inchoate  right  of  the  wife  to 
one-third  thereof  if  she  survived  the  husband,  which  right  of  the 
wife  was  not  transferable  to  a  person  who  did  not  own  the  legal 
title  to  the  property.  Qeisendorff  v.  Cobbs,  573, 583  (14) . 


See  Tenancy  m  Ck>icicoN. 

To  question  boundaries  marked  by  valuable  Improvements,  after 
acquiescence,  see  Municipal  Ck^BPOBATioNs  7 ;  Town  of  New  Castle 
y.Hunt,  249,  251  (1).  252  (1). 

Of  foreign  corporation  from  claiming  an  exemption  by  reason  of 
Its  violation  of  the  law,  see  Pbocess  1;  McCord  v.  Illinois  Nat. 
Fire  Ins.  Co.,  602,  605  (1). 

Of  corporation  to  question  acts  done  In  its  behalf,  with  knowledge 
of  its  officials,  see  Pbincifal  and  Agent  10;  Indiana  Union  Trao- 
tion  Co.  V.  Bcribner,  621,  630  (9). 

EVIBEKCE. 


I.    PRB8UllPnON8. 1-4. 

II.    BuRDKif  or  Pboov.  4, 6. 

m.    RSLEVANCT     AND     MaTBBIAIJTT. 
6,7. 

IV.   Bbsv  ahd  Sbookdabt E viDKiroB.a 


y.    AOMIBBIONS,  9-13. 
VI.     DSCLARATIONS,  U. 

Vll.    Pabox.  EvmsHOS,  16-20. 


See  New  Tbial  ;  Witnesses. 

In  action  for  damage  done  by  vicious  dog,  see  Animals  3-5 ;  Holt 
V.  Myers,  118. 

On  motion  to  correct  record  in  trial  court,  see  Appeal  20 ;  Owen  v. 
Harriott,  359,  370  (10). 

Assignment  on  appeal  requiring  weighing  of,  see  Appeal  21. 
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Erroneous  admission  of  cumulative,  not  reversible,  see  Appeal  66; 
Indiana  Union  Traction  Co.  v.  Scribner,  621, 639  (22). 

Will  not  be  weighed  on  appeal,  see  Appeal  76-83. 

In  action  for  work  and  materials,  see  Assumpsit  2 ;  Ryan  v.  Parker, 
608,701  (3). 

In  actions  on  notes,  see  Bills  and  Notes. 

In  cases  involving  boundary  Hues,  see  Boundabies  4,  5;  Myers  v. 
Reynolds,  233. 

In  actions  against  carriers,  see  Oabsiebs. 

In  cases  on  contracts,  see  Gontbacts  58-62. 

Oral  evidence,  admissible  to  show  custom,  see  Gontbacts  61 ;  Todd 
V.  Howell,  665,  668  (3). 

In  divorce  cases,  see  Divobce. 

In  cases  involving  electricity,  see  Electbicity. 

Of  claims  against  estates,  see  Executobs  and  Administbatobs. 

In  insurance  cases,  see  Insubance. 

In  actions  by  servants,  see  Masteb  and  Sebvant  29-32. 

In  mechanics'  lien  cases,  see  Mechanics'  Liens  9. 

In  action  for  royalties,  see  Mines  3,  4 ;  Sargeant  v.  Leach,  318. 

In  action  for  money  had  and  received,  see  Money  Received. 

In  actions  by  children  for  services  to  parents,  see  Pabent  and 
Ohild. 

Establishing  agency,  see  Principal  and  Agent  1,  3. 

In  railroad  cases,  see  Railboads. 

In  actions  against  Gabbiebs,  see  Statutes  13;  Cleveland,  etc.,  R. 
Co.  V.  Schaefer,  371,  382  (16). 

Of  adverse  possession,  see  Tenancy  in  Common  11,  12 ;  Geisendorff 
V.  Cdbha,  573. 

Reception  of,  see  Trial. 

I.    Presumptions. 

1.  Absence. — Except  in  cases  involving  the  estates  of  absentees,  the 
unexplained  absence  from  home  of  a  person  for  less  than  seven 
years  does  not  raise  a  presumption  of  death. 

Connecticut  Mut  Life  Ins.  Co.  v.  King,  587, 594  (7) . 

2.  Failure  of  Party  to  Produce. — Interurban  Railroads. — Control 
of  Steamboat. — The  failure  of  an  interurban  railroad  company, 
sued  for  negligence  in  the  operation  of  an  excursion  boat,  hav- 
ing the  requisite  evidence,  to  supply  definite  information  as  to 
the  ownership  and  control  of  the  steamboat  in  question,  author- 
izes the  jury  to  infer  that  if  such  evidence  were  produced  it 
would  be  unfavorable  to  such  company. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 631  (10),  637  (10). 

S.  Failure  of  Party  to  Produce  Proof. — Effect. — ^The  rule  that 
where  a  party  fails  to  produce  evidence  peculiarly  within  its  con- 
trol, the  presumption  Is  that  such  proof,  if  produce<l,  would  be 
unfavorable,  does  not  dispense  with  the  rule  requiring  the  plain- 
tiff to  establish  his  case,  but  under  such  circumstances,  If  there 
is  some  evidence  tending  to  establish  the  fact,  it  will  suffice. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 638  (19) . 
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II.      BUBDER  OF  PBOOF. 

Burden  of  showing  that  note  was  purchased  In  good  faith,  see 

Bills  and  Notes  13,  14;  Johnson  County  8av.  Bank  v.  Capito, 

4<n. 
Burden  of  proving  that  plaintiff  Indorsee  is  not  a  bona  fide  holder 

of  note  sued  on,  is  on  defendant,  see  Bills  and  Notes  17 ;  Johtir 

xort  County  i<lav.  Bank  v.  Capito,  4(>1,  4<>6  (5). 
Burden  of  provinj?  excuses  for  failure  to  transport  goods  safely, 

uinm  carrier,  see  Carbiebs  6;  Cleveland,  etc.,  R.  Co.  v.  Schaefer, 

.371,  379  (7). 
Burden  of  proving  contributory  negligence,  on  defendant,  see  Nbq- 

LiGENCE  25,  20 ;  Indiana  Union  Traction  Co.  v.  Myers,  W6. 

4.  Civil  Actions. — A  preponderance  of  the  evidence  entitles  the 
plaintiff  to  recover  In  a  civil  action. 

Indianapolis  Light,  etc.,  Co.  v.  Dolby,  406, 409  (4). 

5.  Insurance. — Suicide. — In  an  action  on  an  Insurance  certificate, 
where  the  defense  is  suicide,  the  defendant  has  the  burden  not 
only  of  malclug  a  prima  facie  showing  thereof,  but  also  of  prov- 
ing such  defense  to  the  overthrow  of  all  proof  to  the  contrary. 

Hodson  v.  Great  Camp,  etc.,  113. 115  (2). 

III.    Relevancy  and  MATEBiALrrY. 

<».  Custom. — Where  a  custom  is  universal  it  should  be  admitted  as 
an  existing  law  without  proof,  but  If  !t  l)e  local,  it  must  be  proved. 

Todd  V.  EoKclU  665, 668  (4). 

\  Bailing  Boat  After  Accident. — Manner  of  Boafs  Leakage. — /»- 
terurban  Railroads. — Carriers. — In  an  action  by  the  administrator 
of  a  decedent  who  was  drowned  by  the  alleged  nej^ligence  of  de- 
fendant interurban  railroad  company  In  oi)erating  an  excursion 
boat,  evidence  as  to  the  tMiiling  of  the  boat  after  the  accident 
and  as  to  the  way  the  water  entered  the  boat,  is  competent 
though  its  probative  value  may  not  be  great,  the  condition  of 
the  boat  shortly  after  the  accident  tending  to  show  its  condition 
at  the  time  of  such  accident. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 639  (23) . 

IV.    Best  and  Secondary  Evidence. 

S.  Photographs. —  'Newspaper  Cuts. —  Identification. —  Photographs 
and  newspaper  cuts,  when  proi)erly  Identified  by  the  person  tak- 
ing or  making  them,  or  by  others  familiar  with  the  scenes,  are 
admissible  In  evidence. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 639  (24). 

y.    Admissions. 

Admissions  during  effort  to  compromise,  see  Account;  Kints  v.  R. 
J.  Mcnz  Lumber  Co.,  475,  477  (2). 

9.  Compromise. — Admissions  of  facts  that  do  not  constitute  a  part 
of  an  offer  or  concession  made  In  the  course  of  an  unsuccessful 
attempt  at  compromise  are  admissible  in  evidence. 

Kintz  V.  R.  J.  Mem  Lumber  Co.,  475, 477  (3). 

10.  Railroads. — Statutory  Signals. — In  an  action  for  damages  for 
Injuries  received  at  a  railroad  crossing  on  account  of  the  alleged 
failure  to  give  the  statutory  signals,  testimony   that  plaintiff 
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stated  that  he  heard  the  train,  but  thought  he  had  time  to  cross  the 
track,  Is  admissible.     Chicago,  etc.,  R.  Co.  v.  Qomiany  432, 434  (1 ) . 

11.  Declarations  of  Agent. — The  declarations  of  an  agent  are  ad- 
missible against  his  principal  only  when  made  as  to  a  business 
matter  within  the  scope  of  his  agency  and  which  is  being  trans^ 
acted  at  the  time. 

Indiana  Union  Traction  Co.  v.  Bcribner,  621, 635  (12) . 

12.  Agency. — Declarations  of  Agent. — Order  of  Proof. — Trial. — 
Before  the  declarations  of  an  agent  are  admitted,  proof  of  his 
agency  should  be  given,  but  if  proof  of  the  agency  be  supplied 
later  the  error  in  admitting  the  declarations  first  is  harmless. 

Indiana  Union  Traction  Co.  v.  Srrihner,  021, 635  (13). 

13.  Declarations  as  to  Operation  of  Boat.—Intcrnrhan  Railroads. 
— Ilarmless  Error. — In  an  action  by  an  adminlatrator  for  the 
alleged  negligence  of  defendant  internrban  railroad  company  in 
operating  an  excursion  boat,  whereby  plaintiff's  decedent  was 
drowned,  evidence  of  a  telephonic  conversation  by  a  witness  with 
an  employe  of  defendant  at  defendant's  office  concerning  assist- 
ance in  finding  decedent's  body,  is  harmless,  where  such  employe, 
pursuant  to  promise,  went  to  the  scene  and  so  assisted,  and 
where  the  answers  to  the  interrogatories  showed  that  the  jury 
reached  its  conclusion  from  other  evidence  that  defendant  had 
control  of  such  boat. 

Indiana  Union  Traction  Co.  v.  Scrihner,  621,  038  (21). 

VI.    Declarations. 

Declarations  of  owners  as  to  title  while  in  possession,  see  Tenancy 
IN  Common  9;  Qeisendorff  v.  Cobbs,  573,  584  (10). 

Declarations  over  telephone,  see  Wttnesbes  1;  Indiana  Union  Trac- 
tion Co.  v.  Scribner,  021,  630  (16). 

Declarations  of  patient,  see  WrrNESSES  8;  Miller  v.  Miller,  230, 
247  (11). 

14.  Self-Serving. — Hearsay. — Conversations,  letters,  telegrams  or 
other  communications  between  defendants,  or  between  the  de- 
fendants and  their  agents,  or  between  defendants  and  third  i)er- 
sons,  without  the  plaintiffs'  knowledge,  are  not  admissible  in  an 
action  by  plaintiffs  against  defendants  for  a  breach  of  contract. 

Hitz  V.  Warner,  612,  618  (6). 

VII.    Pabol  Evidence. 

Parol  evidence,  admissible  to  show  trade  meaning  of  terms  used  In 
contract,  see  Contbaciq  52;  Cole  v.  Leach,  341,  345  (4). 

15.  Varying  Written  Contract. — House  Construction. — Custom. — 
"Where  a  carpenter  contracted  to  build  a  house  according  to  sjieci- 
fications,  the  owner  to  furnish  the  materials,  and  there  being 
nothing  In  the  specifications  to  show  whether  they  should  be  new 
or  old  and  nothing  to  show  whether  the  window  sash  should  be 
ready-made,  oral  evidence  of  a  trade  custom  that  in  such  case 
new  materials  only  were  meant  and  that  the  window  sash  were 
to  be  ready-made,  is  admissible. 

Todd  V.  Howell,  665, 667  (2) ,  668  (2) . 

16.  Explaining  Writings. — Parol  evidence  cannot  be  heard  to  con- 
tradict a  writing,  but  may  be  admitted  to  clear  up  ambiguities, 
abbreviations,  particular  customs  and  the  like. 

Cole  v.  Leach,  311, 314  (3),  346  (3). 
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17.  Memorandum.— Varying  by  Parol  Evidence. — An  oral  contract 
for  the  sale  of  u  car  load  of  potatoes,  a  warranty  of  the  keeping 
qualities  tliereof  being  made,  does  not  merge  in  a  memorandum 
made  by  defendants*  salesman,  wtilcli  omitted  sucti  warranty, 
where  it  is  shown  that  plaintiffs  never  accepted  such  memoran- 
dum and  did  not  know  the  terms  thereof. 

Hitz  V.  Warner,  612, 615  (4) . 

18.  Varying. — Custom, — Evidence  of  a  custom  of  trade,  or  a  sys- 
tem of  doing  business,  Ls  not  admissible  to  vary  the  terms 
of  a  definite  contract  Hitz  v.  Warner,  612, 619  (7). 

19.  Explaining  WHlings. — Coniractft. — Parol  evidence  is  admissi- 
ble to  apply  a  written  contract  to  the  subject-matter  thereof,  and 
to  remove  any  uncertainty. 

Stockiccll  V.  Whitehead,  423, 430  (11) . 

20.  Contradicting  Writings. — Oral  evidence  is  not  admissible  to 
vary,  enlarge,  or  contradict  a  writing,  but  is  admissible  to  ex- 
plain it  Stockwell  V.  Whitehead,  423, 431  (13). 


Of  parties,  see  Discovert. 

EZGEFTIOKS,  BILLS  07— 

See  Appeal  17, 18. 

EXECUTION— 

Wrongful  sale  under,  see  Injunction  1-9 ;  First  Nat,  Bank  v.  Savin, 
2GG. 

Against  one  tenant  by  the  entirety,  sales  under,  see  Injunction  7 ; 
First  Nat.  Bank  v.  Savin,  266,  277  (14). 

EXECT7T0BS  AND  ADtf  INISTBATOBS— 

Right  of  administrator  to  maintain  action  for  negligent  killing  of 
decedent  purely  statutory,  see  Death  1 ;  Leyhan  v.  Leyhan,  280, 
281  (1). 

As  to  interest  on  legacies;  see  Interest;  Lupton  v.  Cotfel,  446, 
452  (7). 

1.  Ahsentees. —  Presumptions. —  Statutes. — ^The  purpose  of  §2747 
Burns  1008,  822.S2  K.  S.  1881,  providing  for  the  appointment  of  an 
adminlatrntor  in  case  a  resident  has  left  the  state  and  has  not 
been  heard  from  for  five  years,  was  to  abrogate  the  common-law 
rule  of  presumption  of  death  after  seven  years,  and  fix  the  pre- 
sumptive period  at  five  years,  for  the  purpose  of  administering 
upon  his  estate,  but  it  did  not  affect  the  common-law  rule  in  any 
other  respect. 

Connecticut  Mut.  Life  Ins.  Co.  v.  King,  587,  591  (3). 

2.  Absentees. — Presumptions  of  Death. — Insurance. — Section  2748 
Bums  190<S,  Acts  1883  p.  209,  providing  that  the  presumption  of 
death  in  case  of  absentees  shall  be  that  such  absentees  died  at 
the  time  of  their  disappearance,  and  providing  that  "a  party 
holding  or  entitled  to  the  proceeds  of  any  policy  of  insurance 
upon  the  life  of  such  absentee"  shall  not  be  required  **to  make 
other  proof  of  death  than  the  fact  of  the  disappearance  of  the 
Insured  for  five  years  continuously,"  aiq)lies  only  to  Insurance 
policies  that  are  due  to  the  estates  of  such  al>sentees,  such  act 
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of  1883  being  supplemental  to  an  act  dealing  only  witli  the  estates 
of  absentees. 

Connecticut  Mut.  Life  Ins,  Co.  v.  King,  587,  592   (4),  593   (4), 
594  (4). 

3.  Claims  Against, — Sufficiency. — A  claim  which  states  a  prima 
facie  cause  of  action  against  a  decedent's  estate  is  sufficicMit. 

Taher  v.  Zehncr,  1G5, 1(58  (1) . 

4.  Claims  Against. —  Evidence. —  Interested  Parties. —  Where  a 
claimant  who  furnished  support  to  a  grantor  filed  her  claim 
against  the  grantor's  estate,  making  the  grantee  a  party  and 
praying  subrogation  to  the  rights  of  the  grantor,  and  the  estiib- 
lishraent  of  a  lien  on  the  granted  land  for  the  amount  of  her 
claim,  the  consideration  for  the  conveyance  being  sui)port  and 
maintenance,  which  the  plaintiflP  alleged  had  not  boen  furnished, 
the  testimony  of  the  defendant  grantee  as  to  things  happening 
during  the  life  of  the  grantor  is  admissible,  where,  in  a  suit  by 
the  grantor  against  the  grantee  to  set  aside  such  dec^d  for  failure 
of  the  grantee  to  support  the  grantor,  the  grantor's  testimony  was 
taken,  and  where  it  was  available  in  the  claimant's  action  (§521 
Burns  1908,  §498  R.  S.  1881).  McKce  v.  McKce,  IGl,  1G5  (2). 

5.  Distribution. — Petition  for. — Judgment. — Issues. — Costs. — A  mo- 
tion to  modify  a  judgment  for  partial  distribution  of  funds  in  the 
bands  of  an  administrator  on  the  ground  that  such  judgment 
should  state  the  estate's  liability  for  certain  costs,  was  properly 
overruled,  such  question  being  without  the  issues. 

Oray  v.  Swcrcry  384, 487  (1) . 

6.  Refunding  Bon<f«.— Under  §2903  Burns  1908,  §2380  R.  S.  1881, 
the  court,  on  ordering  a  partial  distribution  to  heirs  of  money  in 
the  hands  of  an  administrator,  should  require  the  filing  of  re- 
funding bonds  by  such  heirs.  Oray  v.  Sicercr,  384, 388  (2). 

7.  Heirs. — The  rules  of  civil  procedure  prevail  in  applications  by 
heirs  for  the  distribution  to  them  of  funds  in  the  hands  of  ad- 
ministrators, but  such  rules  will  be  liberally  applied,  the  only 
object  being  to  secure  a  presentation  of  the  matter  in  clear  and 
concise  form.  Oray  v.  Swerer,  384, 388  (3) . 


See  Complaint. 

PACTOBY  ACT— 

See  Masteb  and  Servant  27,  28. 

FELLOW  SEBVANTS— 

See  Master  and  Servant. 


See  Sales  ;  Trusts. 

Renders  contract  voidable,  see  Contracts  35 ;  Jarrett  v.  CauldwcU, 
47S,  481  (2). 

Damages  for,  where  property  contracted  for,  is  retained,  see  Con- 
tracts 39,  41 ;  Brier  v.  Mankey,  7. 
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rBATTBB,  STATUTE  OF— 

1.  ConlractH  to  Pa  if  Dthtu  of  Other  9. — An  agreement  by  the  owner 
of  real  estate  with  his  agents  to  pay  to  a  third  iierson  one-third 
of  the  commission  on  a  certain  sale  of  real  estate,  which  he  re- 
tained in  his  settlement  with  such  agents,  is  not  within  the 
statute  of  frauds.  i?difar(f«  v.  Van  Cfearc,  347,351  (3). 

2.  Kxevutcd  Contracts. — An  oral  contract  for  the  sale  of  a  car  load 
of  jHitatoes,  where  the  |)otatoe8  were  dellvere<l,  accepted  and  paid 
for,  is  not  within  the  statute  of  frauds. 

Hitz  V.  Warner,  G12,  G15  (3) . 
OAMINGK- 

Note  given  for,  invalid  in  hands  of  paj'ee,  see  Bills  and  Notes  3; 
Wilaon  v.  National  Foiclcr  Bank,  089,  002  (2). 

GABNISHMEirr^ 

See  Attachment  and  Garnishment. 


As  to  duty  of  railroad  companies  at  crossings,  see  Railroads. 

1.  I'se  of. — Travelers. — Street  Railroads. — Street  railroad  com- 
panies, where  properly  authorized,  and  travelers  have  equal 
rights  In  the  use  of  streets  and  highways. 

Eransville  Eleetrie  Railway  v.  Folz,  58, 61  (2). 

2.  Huh  script  ions. — Actions  on. — Conditions  Precedent. — Evidence. — 
Where,  in  an  action  on  a  subscription  for  the  construction  of  a 
highway,  a  provision  therein  stated  tliat  *'the  county  commission- 
ers agrcH*  to  receive  the  road  when  completed  and  keep  it  in 
rei>air,"  it  is  not  necessary  to  prove  that  the  county  commission- 
ers had  agreed  to  keep  such  highway  in  repair,  such  agreement 
not  being  a  condition  precedent  to  the  payment  of  the  sul>8crli>- 
tion.  Stockicell  v.  Whitehead,  423, 429  (9) . 

HUSBAND  AND  WTPB— 

See  Deeds  ;  Divorce. 

Equity  protects  wife  from  husband's  Tiolation  of  fiduciary  duty,  see 
EQurrv  2;  Cook  v.  Miller,  453,  457  (4). 

As  to  wife's  inchoate  rights,  see  Estates  ;  Qeisendorff  v.  Cohhs,  573, 
583  (14). 

Husband  may  sue  on  note  and  mortgage  executed  to  him  when  he 
was  acting  as  agent  for  his  wife,  see  Parties  ;  Owen  v.  Harriott, 
:i59,362  (2). 

Children.— Support. — Actions  for. — Character  of  Judgment. — Under 
§7S71  Burns  1908,  §5134  R.  S.  1881,  providing  that  **the  court 
may  make  such  orders  and  allowances.  In  the  nature  of  alimony, 
out  of  the  husband's  estate,  as  may  seem  Just  and  equitable  and 
for  the  best  interests  of  such  wife  and  children,"  a  personal 
judgment  for  the  support  of  a  wife  and  child  may  be  given  for  a 
a  gross  amoimt.  THmhle  v.  Trimble,  181, 183  (4). 

INFANTS— 

See  Master  and  Servant  ;  Parent  and  Child. 

INJUNCTION— 

Lies  to  prevent  city  from  removing  structure  extending  over  sup- 
iwsed  line  of  allev,  see  Municipal  Corporations  12;  Town  of  New 
Castle  v.  Hunt,  241).  252  (2). 
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1.  Law, — Equity. — Meroei\ — Where  actionFi  at  law  and  suits  In 
equity  are  abolished  and  one  action  provided  for,  the  court 
should  ^ant  any  relief  that  the  facts  Indicate,  regardless  of  the 
ancient  rules  of  law  and  equity. 

First  Nat,  Bank  v.  Sarin,  200, 275  (9) . 

2.  Threatened  Injuries, — Complaint. — In  a  complaint  to  enjoin  de- 
fendant from  committing  certain  w^rongful  acts,  it  is  not  neces- 
sary to  allege  that  the  resultant  injuries  will  be  "Irreparable,"  an 
allegation  that  the  plaintiff  will  suffer  "great'*  injury  being  suffi- 
cient. First  Nat.  Bank  v.  Samn,  20(J,  272  (4 ) . 

8.  Law, — Threatened  Injuries. — Superiority  of  Proeedurv. — That 
remedy  which  prevents  the  infliction  of  a  wrong  is  essentially 
sui)erior  to  that  which  permits  the  Intlictlon  of  the  wrong  and 
afterwards  administers  punishment  therefor. 

First  Nat.  Bank  v.  Savin,  200, 275  (8) . 

4.  Threatened  Sales  of  Real  Property  on  Execution  Against  Third 
Person. — Diaputed  Title. — Injunction  lies  on  behalf  of  an  owner 
of  real  proi)erty  to  restrain  a  sale  of  such  property  on  an  ex(»cu- 
tlon  against  third  persons;  and  tills  is  true  even  though  plain- 
tiff's title  is  in  dispute,  where  irreparable  injury  might  be  done. 

First  Nat.  Bank  v.  Savin,  200,  270  (10). 

5,  Threatened  Sales  of  Real  Property. — Purchasers. — A  good-faith 
purchaser  of  real  property,  though  the  purchase  money  has  not 
been  paid,  may  enjoin  the  claim  of  a  creditor  of  the  vendors, 
where  such  claim  might  work  great  injury  to  the  purchaser. 

First  Nat,  Bank  v.  Savin,  200, 277  (11). 

0.  Threatened  Sales. — Execution  Against  Third  Persons. — Pur- 
chasers.— Where  a  good-faith  purchaser  contract €»d  for  land  with- 
out notice  of  any  claim  against  It  on  behalf  of  the  vendors'  cred- 
itor, the  fact  that  she  did  not  take  possession  until  after  the 
flling  of  a  suit  and  a  lis  pendens  notice,  will  not  deprive  her  of 
her  right  thereto,  where  she  took  possession  before  any  lien  ex- 
isted against  it.  First  Nat.  Bank  v.  Savin,  200, 277  (13). 

7.  Tenants  hy  Entirety. — Threatened  Sale  of  Lands  Held  hy. — One 
tenant  by  the  entirety  may  enjoin  the  sale,  under  a  judgment 
against  his  coteuant,  of  the  land  jointly  owned. 

First  Nat.  Bank  v.  Sarin,  200, 277  (14). 

8.  Clouding  Title, — Prevention. — Injunction  lies  to  prevent  the  be- 
clouding of  plaintiff's  title,  where  the  legal  remedy  is  not  as  plain 
and  adequate,  or  as  practical  or  efficient,  as  the  remiMly  at  law. 

First  Nat.  Bank  v.  Savin,  2(>0, 278  (10). 

9.  Complete  Relief, —  Liens. —  Purchasers. —  Execution  Against. — 
Third  Persons. — A  purchaser  seeking  to  enjoin  a  thre:itene<l  sale 
of  her  real  estate  by  virtue  of  an  execution  Issued  on  a  judgment 
against  her  vendors,  may.  In  the  same  suit,  have  her  title  quieted 
as  against  any  claim  by  the  owners  of  such  judgment. 

First  Nat,  Bank  v.  Savin,  200, 279  (17). 

10.  Taxation. — Injunction  does  not  lie  to  restrain  the  collection  of 
taxes,  where  the  property  taxed  is  subject  to  taxation. 

Citizens  Nat,  Bank  v.  Klauss,  50, 50  (5). 

11.  Taxation. — Payment. — Where  taxes  are  partly  valid,  the  per- 
son assessed,  upon  payment,  or  offer  of  payment,  of  the  amount 
due,  may  restrain  the  collection  of  the  unlawful  part  thereof. 

Citisens  Nat.  Bank  v.  Klauss,  50, 57  (0). 
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12.  Threatened  Sale  of  Real  Property. — In»olf?ency. — Complaint. — 
A  complaint  against  a  sheriff  and  a  Judgment  creditor  who  are 
throatening  to  sell  the  plalntllTs  real  estate  by  virtue  of  an 
execution  on  a  Judgment  against  third  persona,  is  not  bad  for 
failing  to  allege  the  insolrency  of  defendants,  where  other  allega- 
tions show  that  the  plaintiff  has  no  other  adequate  remedy  for 
the  threatened  acts.  First  yat.  Bank  v.  Savin,  266, 271  (3) . 

13.  Legal  Remedy. — Complaint. — A  complaint  for  injunction  which 
shows  that  the  plaintiff  has  a  legal  remedy  may,  nevertheless,  be 
sufficient,  if  it  further  shows  that  such  legal  remedy  is  not  as 
plain  and  adequate,  or  as  practical  and  efficient  to  the  ends  of 
Justice,  as  the  remedy  in  equity. 

First  yat.  Bank  v.  Savin,  266, 272  (5) . 

INBTBUGTIOVS— 
See  Trial. 


IKSimAHCB— 

See  CONTBACTS. 

Peremptory  instruction  for  defendant  Insurance  company  on  qnes- 
ticm  of  suicide,  not  proper,  where  evidence  was  conflicting,  see 
Appeal  bO;  Ilodson  v.  Qreat  Camp,  etc.,  113,  117  (6). 

Jurisdiction  over  foreign  company,  by  service  on  agent,  see  Coubts 
5;  McCord  v.  lUinois  Nat.  Fire  Ins.  Co.,  602,  607  (6). 

Burden  of  proof  as  to  suicide,  see  Evidence  5;  Hodson  v.  Chreat 
Camp,  etc.,  113,  115  (2). 

Service  on  foreign  company,  see  Pbocess. 

1.  Foreign  Companies. — Doing  Business. — Foreign  Insurance  com- 
panies are  doing  bu.siness  in  this  State  when  they  issue  policies 
on  proi)erty  located  in  this  State  to  residents  thereof. 

McCord  v.  Illinois  Nat.  Fire  Ins.  Co.,  602, 607  (5) . 

2.  Life. — Complaint. — Allegations  of  Death  of  Assured. — Conclu- 
sions.— A  complaint  by  the  beneficiary  of  a  life  policy  alleging 
"that  In  the  month  of  February,  1867,  by  virtue  of  the  premises 
and  in  pre8unii)ti()n  of  law,  the  said  Presley  T.  Buckner  died," 
does  not  sufficiently  show  that  he  Is  dead. 

Connecticut  Mut.  Life  Ins.  Co.  v.  King,  587, 590  (2). 

3.  Beneficiaries. — Ahsentees. — Complaint. — A  complaint  by  the  ben- 
eficiary of  a  life  policy  on  an  absentee,  alleging  that  the  assured 
left  home  in  February,  18G7,  and  was  never  heard  from  after- 
wards, that  a  life  policy  In  favor  of  plaintiff  was  in  full  force  and 
fully  paid  until  November,  1867,  that  the  plaintiff  knew  nothing 
of  such  policy  until  1904,  that  she  made  proof  of  death  and  that 
defendant  denied  any  liability  on  the  policy,  is  fatally  bad,  since 
it  fails  to  show  that  the  policy  was  paid  up  for  the  seven  years 
of  the  presumptive  life  of  assured  after  disappearance,  and  since 
the  policy  provided  for  a  continuance  thereof  under  certain  con- 
ditions, in  case  of  an  election,  but  no  election  was  alleged. 

Connecticut  Mut.  Life  Ins.  Co.  v.  King,  587, 595  (8). 

4.  Suicide. — Proofs  of  Death. — Admissions. — ^Proofs  of  death  con- 
taining either  facts  or  opinions  tending  to  show  suicide,  are  not 
conclusive  evidence  thereof. 

Hodson  V.  Cfreat  Camp,  etc.,  113, 115  (3) . 
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5.  Suicide, — Evidence, — Evidence  of  an  accidental  or  unintentional 
death  caused  by  assured  will  not  sustain  the  defense  of  suicide. 

Hodsony.  Great  Camp,  etc.,  113, 116  (5). 

6.  Agents. — Facts  Showing. — Evidence  that  an  Insurance  brolier 
doing  business  In  Indianapolis  sent  forty  insurance  applications 
to  defendant  nonresident  Insurance  company,  that  upon  each  ai)- 
plication  a  policy  was  Issued  by  the  company  and  returned  to 
such  broker  who  delivered  it,  collected  the  premium  and  retained 
a  commission,  and  that  such  broker  had  no  authority  to  solicit 
business  for  such  company,  shows  that  such  broker  was  defend- 
ant's agent  for  the  transaction  of  such  business. 

McCord  v.  Illinois  Nat,  Fire  Ins,  Co.,  602, 606  (4),  608  (4). 

7.  Life. — Recovery. — Evidence. — No  recovery  can  be  secured  by 
the  beneficiary  of  a  life  policy  except  upon  allegation  and  proof 
of  the  death  of  the  assured. 

Connecticut  Mut.  Life  Ins.  Co,  v.  King,  587, 590  (1) . 

8.  Suicide. —  Conflicting  Evidence. —  Peremptory  Instructions, — 
Where  the  evidence  of  assured's  death  points  strongly  to  suicide 
but  there  is  evidence  from  which  a  contrary  Inference  might  be 
drawn,  it  is  erroneous  to  give  a  peremptory  instruction  for  the 
defendant  Hodson  v.  Chreat  Camp,  etc.,  113, 115  (4) ,  117  (4) . 

9.  Beneficial  Associations. — Policies. — Actions  on. — Basis  of. — In 
an  action  against  a  mutual  benefit  society  on  a  certificate,  such 
certificate  constitutes  the  basis  of  the  action,  but  the  by-laws  do 
not,  where  they  are  made  a  part  of  the  certificate  by  reference 
only.  Hodson  v.  Great  Camp,  etc,  113, 115  (1) . 

IKTEBEST^ 

Wills. — Legaxiies. — Where  the  payment  of  a  legacy  is  wrongfully 
withheld,  a  jud^nent  In  an  action  therefor  should  include  in- 
terest thereon  after  one  year  from  the  death  of  the  testatrix. 

Lupton  V.  Coffely  446, 452  (7) . 

IKTEBBOQATOBIES— 

See  Tbiau 

INTEBUBBAN  BAILBOADS— 

See  Cabbiebs  ;  Negligence. 

Evidence  In  actions  against,  see  Evtoence. 

Agency  of,  in  operating  excursion  boat,  see  Principal  and  Agent  5 ; 
Indiana  Union  Traction  Co,  v.  Scribner,  021,  630  (17). 

JTTDGES— 

Death  of  special  Judge,  see  Judgment  3;  Owen  v.  Harriott,  359, 
368  (6),  370  (6). 

1.  Special. — Authority, — A  si)ecial  judge  has  authority  to  deter- 
mine a  case  in  all  stages.  Owenv, Harriott, 359, 369  (8). 

2.  Special, — Appointment. — Presumptions, — The  appointment  of  a 
special  Judge  will  be  presumed  to  be  regular,  where  the  contrary 
does  not  appear.  Owenv.  Harriott,  359, 3&Q  {7), 

JTJDQMENT^ 

Of  dismissal,  final,  see  Appeal  6;  McGraw  v.  NicJcey,  159, 160  (1). 

Staying  case  until  payment  of  costs  of  former  action,  not  final,  see 
Appeal  7;  McOraw  v.  Nickey,  159, 160  (2). 
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May  be  affirmed  in  part,  see  Appeal  86. 

Excessive,  see  Appeal  88,  iX). 

In  attachment  and  garnishment  cases,  see  Attachment  and  Gab- 
NI8HMENT  3;  Sortficrn  Ind.  R,  Co.  v.  Lincoln  Nat.  Bank,  98, 
104  (4). 

For  partial  dintribution  of  estate,  see  Executobs  and  Adminibtba- 
TOBs  6;  Oray  v.  Swvrer,  3iy4,  388  (2). 

For  alimony  and  support,  see  Husband  and  Wife;  Trimble  v. 
Trimble,  181,  183  (4). 

Sufficiency  of  complaint  for  personal,  in  foreclosure,  see  Mechan- 
ics' Liens  7;  HaUtcad  v.  Siahl,  GOO,  002  (3). 

Sufficiency  of,  in  quieting  title  cases,  see  Quieting  Title  3 ;  Sebier^ 
Bki  V.  Downey,  214,  210  (3).  ' 

1.  Motion  in  Arrest, — Complaint. — Where  a  complaint  is  sufficient, 
a  iuotioii  in  arrest  of  Judgment  should  be  overruled. 

Reister  v.  Bruning,  570. 572  (2) . 

2.  Motions  in  Arrest. — Pleadings. — Where  the  pleadings,  in  a  suit  on 
a  note  and  for  foreclosure  of  a  mortgage,  consist  merely  of  a  com- 
plaint and  si>ecial  auKwers,  including  one  of  set-off,  defendant's 
motion  In  arn^t  of  Judgment  must  be  denied  unless  all  para- 
graphs of  the  complaint  are  so  defective  as  not  to  be  cured  by  the 
verdict  or  finding.  Oicen  v.  Harriott,  359, 307  (4) . 

3.  Death  of  Special  Trial  Judge. — Appointment  by  Regular  Judge. 
— Change  of  Judge. — Where  a  change  of  Judge  Is  granted  and  a 
special  Judge  tries  the  case  but  dies  before  signing  the  Judgment 
rendered  therein,  the  regular  Judge  should  appoint  another  spe- 
cial Judge  whose  duty  It  Is  to  sign  such  Judgment. 

Owen  V.  Harriott,  359, 368  (6) ,  370  (6) . 

4.  Unsigned. — Validity. — An  unsigned  Judgment  Is  defective  but 
Is  not  void.  Owen  v.  Harriott,  359, 370  (9) . 

5.  Actions  to  Revi4*w. — Contracts  for  Sale  of  Real  Estate. — Com- 
missions.— Retention  of,  by  Owner  for  Third  Person. — A  com- 
plaint to  review  a  Judgment  Is  Insufficient,  where  the  complaint 
on  which  the  Judgment  rests  alleged  that  the  plaintiff  therein 
was  employed  by  defendants'  agents  to  sell  a  certain  tract  of 
land,  and  that  defendants  paid  to  such  agents  two-thirds  of  the 
agreed  commission  and  retained  one-third  for  the  plaintiff,  since 
the  contract  on  which  the  action  was  based  was  not  the  contract 
for  commission,  but  the  special  agreement  with  such  agents  to 
pay  the  one-third  retained  to  the  plaintiff. 

Edwards  v.  Van  Cleave,  347, 350  (1) . 

6.  Action  to  Review. — 'Sature  of. — An  action  to  review  a  Judgment 
is  In  the  nature  of  an  appeal,  and  Is  triable  by  the  record  alone, 
the  Judgment  being  set  aside  only  for  errors  which  would  work 
a  reversal  of  the  Judgment  on  api>eal. 

Edwards  v.  Van  Cleave,  347, 351  (4) . 

7.  Actions  to  Review. — Presumptions. — In  an  action  to  review  a 
Judgment  every  presumption  is  indulged  in  favor  of  such  Jude:- 
ment ;  and  the  plaintiff  therein  must  affirmatively  show  that  the 
complaint  was  insufficient,  or  that  the  court  did  not  have  Juris- 
diction of  the  subject-matter,  or  the  person. 

Edwards  v.  Van  Cleave,  347, 351  (5) . 

8.  Collateral  Attack. — "Notes. — Qarnishment. — In  an  action  on  a 
note,  wherein  the  defense  was  that  the  maker  of  the  note  was 
garnished  by  the  payee's  creditor  and  that  a  Judgment  in  garnish- 
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ment  was  rendered  and  paid,  a  denial  of  the  validity  of  such 
judgment  constitutes  a  collateral  attack  thereon,  and  must  fail 
unless  the  Judgment  is  void. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  98,102  (1). 

9.  Form  of. — Payment. — Collateral  Attack. — The  form  of  a  judg- 
ment that  is  within  the  issues,  where  jurisdiction  of  the  parties 
and  subject-matter  exists,  cannot  be  questioned  In  a  collateral 
attack;  and  a  garnishee's  payment  of  such  judgment  will  be  a 
complete  defense  to  an  action  on  the  debt,  where  the  question 
arises  on  a  collateral  attack. 

Northern  Ind.  R.  Co.  v.  Lincoln  Nat.  Bank,  98,  111  (12). 

10.  Jurisdiction. — Support. — In  an  action  for  support,  where  the 
defendant  was  served  with  summons,  or  he  appeared  and  an- 
swered, the  court  has  jurisdiction  to  render  a  personal  judgment. 

TrimUe  v.  Trimble,  181, 183  (2). 

11.  Res  Judicata. — Conveyances. — Support. — A  judgement  for  de- 
fendant grantee,  in  a  suit  by  a  grantor  to  set  aside  a  deed  made 
in  consideration  of  support  and  maintenance,  on  the  ground  that 
the  grantee  failed  to  support  the  grantor,  and  a  judgment  for  the 
grantor  for  damages  and  for  possession  of  the  real  estate  during 
her  life,  a  life  estate  having  been  reserved  In  the  deed,  preclude 
any  person  subsequently  furnishing  support  or  maintenance  to 
such  grantor  from  claiming  that  such  grantee,  during  the  period 
covered  by  such  grantor^s  complaint,  failed  to  furnish  such  sup- 
port and  maintenance.  McKee  v.  McKee,  161, 164  (1) . 

JUDICIAL  SALES— 

May  be  enjoined  where  wrongful,  see  Injunction  4;  First  Nat. 
Bank  v.  Savin,  266,  276  (10). 

JUBISDICTIOX— 

See  Attachment  and  Garnishment  7,  8;  Action;  Courts;  Judg- 
ment. 

JUBY— 

Intention  of  parties  to  sale  of  personal  property,  question  for,  see 
Contracts  15;  Bcatty  v.  Miller,  494,  496  (3). 

Whether  a  boy  seventeen  years  old  appreciated  dangers  of  un- 
guarded ripsaw,  question  for,  see  Master  and  Servant  14;  HoU 
comh  V.  Norman,  87,  97  (9). 

Contributory  negligence,  question  for,  see  Negligence  15;  City  of 
Tipton  V.  Racobs,  681,  683  (1). 

Whether  contract  existed  between  parent  and  child,  question  for, 
see  Parent  and  Child  1;  Miller  v.  Miller,  239,  242  (3). 

Whether  cars  receive<l  momentum  from  train  causing  them  to  run 
at  an  excessive  speed,  question  for,  see  Railroads  14;  Chicago, 
etc.,  R.  Co.  V.  Vester,  141,  150  (4). 

Question  of  decedent's  contributory  negligence,  for,  see  Railroads 
41;  Indiatia  Union  Traction  Co.  v.  Myers,  646,  648  (4),  652  (4). 

Question  of  passage  of  title,  for,  see  Sales  1 ;  Beatty  v.  Miller,  494, 

497  (5),  498  (5),  499  (5). 
Waiver  of  tender  in  money,  question  for,  see  Tender;  Beatty  v. 

Miller,  404,  499  (9). 
Instructions  invading  province  of,  see  Trial. 
Facts  for,  ordinarily,  see  Trial  15;  Toton  of  Monticello  v.  Condo, 

490,  493  (3). 


752  INDEX 


XITRICB8  OW  THX 

Complalnte  before,  see  PucAonia. 

Jurisdiction. — Landlord  and  Tenant. — Possession. — Justices  of  the 
peace  have  jarlsdlction  In  actions  for  possession  by  landlords 
against  tenants.  Everett  t.  Incin,  263, 264  (2) . 

ULHDLOBB  AHD  TXVAVT— 

Appeal  In  cases  of,  lies  to  Appellate  Court,  see  Appeal  5;  Everett  y. 
/ririn,  263,  264  (1). 

Jurisdiction  of  Justices  In  cases  of,  see  Justices  or  the  Peace; 
Everett  v.  Incin,  263,  264  (2). 

Action  for  rent,  barred  in  six  years,  see  Limitation  of  Acnons; 
Ocisendortf  v.  Cobbs,  573,  579  (6). 

New  trial  as  of  tight,  not  demandable  In  cases  between,  see  Xew 
Tbial  9;  Everett  v.  Incin^  26S,  266  (5). 

Rents  ordinarily  belong  to  owner,  see  Real  Pbofebtt;  Jackson  ▼. 
Creek,  541.  547  (2). 

Possession. — Complaint. — In  an  action  before  a  justice  of  the  peace, 
a  complaint  alleging  that  the  plaintiffs  are  the  owners  of  the 
land,  that  defendant  occupies  a  certain  room  for  an  office  in  the 
building  thereon,  that  plaintiffs  are  entitled  to  immediate  pos- 
session, that  defendant  holds  possession  and  for  fifteen  days  has 
"unlawfully  kept"  plaintiffs  out  of  possession,  sufficiently  shows, 
as  against  a  motion  In  arrest  of  judgment,  that  the  relation  of 
landlord  and  tenant  exists,  the  words  "unlawfully  kept"  being 
equivalent  to  ^'unlawfully  detained."  Burgett  t.  Bothtcell,  86 
Ind.  149,  distinguished.  Everett  t.  Irtoin,  263,  264  (4). 

LA8T  CLEAB  CHAHCB— 

See  Nequoeivce  27 ;  Railboaob  20. 

Instruction  concerning,  when  warranted,  see  Railboads  38;  Snow 
▼.  Indianapolis,  etc.,  R.  Co.,  189,  197  (11). 


See  Wills. 

As  to  Interest  on,  see  Interest;  Lupton  v.  Coffel,  446»  452  (7). 


May  constitute  contract,  see  Contracts  10;  Haskell,  etc.,  Car  Co. 
V.  AUegheny  Forging  Co.,  392,  393  (1),  396  (1). 

ucExrss— 

See  Easements. 

See  Deeds  ;  Mechanics*  Liens. 

For  street  improvements,  time  of  attaching,  see  Covenants;  First 
Church  of  Christ,  etc.,  v.  Cost,  536,  539  (3). 

For  street  Improvements,  see  Municipal  Corporations. 

Effect  on,  of  appointment  of  receiver,  see  Receivers  1 ;  RandaU  v. 
Wagner  Glass  Co.,  439,  441  (2). 

LIGHTING  COMFAHIES- 

See  Electricitt. 
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LIHITATIOir  or  ACTIONS— 

See  Trusts. 

For  improvements  made  by  tenant  In  common,  see  Tenancy  in 
CoMnoN  2,  7;  Oeisendorff  v.  Cohha,  573. 

Rents. — Ordinary  actions  for  rent,  or  for  the  use  or  occupancy  of 
real  estate,  are  barred  by  the  six-year  statute  of  limitations. 

Qeisendortt  v.  Cobb8,'ffIS,  579  (6) . 

LODGES— 

See  Insurance. 

MANDATE— 

See  Appeal  85-91. 

MABKETABLE  TITLE— 

See  Vendor  and  Purchaser. 


See  Divorce. 

MABBIED  WOMEN— 

See  Husband  and  Wife. 


MASTER  AND  SEBVANT. 


I.   LiABiuTT  won  In JUBixs  to  Sxrv- 

AMT, 

(a)  NaTUBX     AMD   EXTIMT    IK 
GCNSRALf  1. 


(b)  Wats,  Wobks  and   Ma- 
chinbst.  2-T. 

io)  Fellow  SsBVAirrs,  8, 9. 
d)  Assumption  of  Risk,  10-14. 
e)  Actions,  16-98. 


See  Negligence  ;  Pleading  ;  Railroads  ;  Trial. 

1.    Liability  for  Injuries  to  Servant. 

(A)  Nature  and  Extent  in  General. 

1.  Employers*  Liability  Act. — Liability. — Special  Orders — What 
are. — Under  subdivision  two  of  section  one  of  the  employers'  lia- 
bility act  (Acts  1893  p.  294.  §8029  Burns  1908),  providing  tliat 
railroad  companies  shall  be  liable  where  injuries  to  emi)loye8  are 
received  l)ecause  of  the  negligence  of  any  other  servjint  to  whose 
order  the  plaintiff  was  bound  to  conform  and  did  conform,  the 
plaintiff  can  recover  only  where  the  order  was  a  specific  or  special 
one ;  and  an  order  for  a  section  hand  to  load  the  tools  upon  a  hand 
car  and  go  with  the  section  foreman  to  a  certain  place  to  do  other 
work.  Is  a  special  order. 

Rickey  v.  Cleveland,  etc.,  R.  Co.,  123, 131  (5) . 

(B)  Ways,  Works  and  Machinery. 

2.  Negligence. — Safe  Place. — Control  of  Servant. — ^Where  a  boiler 
repairer  entered  a  boiler  which  was  connected  with  other  boilers, 
and  the  steam  valve  was  safely  adjusted  when  he  entered,  the 
valve  being  on  the  Inside  of  the  boiler,  and  there  was  no  evidence 
that  the  company  or  Its  servants  turned  the  valve,  a  verdict  in 
such  repairer's  favor  for  damages  caused  by  escape  of  steam  into 
the  boiler.  Is  not  sustained.    Comstock  and  Hadley,  JJ.,  dissent. 

United  States,  etc..  Paper  Co.  v.  Landers,  315, 317  (3). 
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3.  f^^fe  Pimr^. — Co€i  MimeM.—Lme  of  2>«ly.— The  operator  of  a 
coa]  mine  Is  reqoired  to  furnish  miners  a  reaaonably  safe  place  in 
«!ii<.-b  to  worfc«  bat  this  doty  extends  only  to  the  periods  when 
SQ^-h  miners  are  engai^  in  the  operator's  business. 

Bntcn  T.  likirley  Uill  Coal  Co.,  3&I,  357  (3) . 

A.  RcHrr^d^. — Brakemen, — Dangrrn, — Knotcledge  of  Engineer. — 
lillitfre  siri  t'niniieer  knows  or  should  Isnow  of  a  brakeman*8  danger 
lietwe«ru  tlie  cars  tie  is  required  to  st(»p  his  engine,  and  a  failure 
»j  to  do  renders  the  comiianT  liable  for  resulting  injuries. 

Wrigki  V.  Chicago,  etc.,  R.  Co.,  673, 681  (5). 

5.  Tr0rtU. — Da/y  of  Master. — It  is  the  duty  of  a  master,  in  furnish- 
ing simiile  tot»ls  to  a  servant,  to  see  that  they  are  in  good  condi- 
ti«>a,  and  for  a  failure  thereof,  resulting  in  such  servant's  injury, 
tlie  niavtpr  is  liable;  t>at  if  such  tools  liecome  defective  while  in 
the  liands  of  the  servant,  resulting  in  injury  to  such  servant,  or 
to  a  fellow  servant  the  master  is  not  liable. 

American  Car,  etc.,  Co.  v.  \achand,  204. 207  (1) . 

6.  TooU. — Duties  of  Inspection. — Xotirr  of  Defect  a. — ConMfntcfire. 
— it  is  not  the  duty  of  a  master  to  Insiiect  siiu|)le  tools  useil  by 
s(*rvnnts  in  the  course  of  their  employment,  and  a  master  is  not 
chargeable  with  constructive  notice  of  defects  in  such  tools, 
niii»H^I  by  use.  Bait  (more,  etc..  R.  Co.  v.  Amos,  20  Ind.  App.  378, 
jitm!  Itviiana,  etc.,  Gqsk  Co.  v.  Marshall,  22  Ind.  App,  121,  distln- 
g»il-'5»Ni.  Baltimore,  etc.,  R.  Co.  v.  Walker,  41  Ind.  App.  5Sb, 
o\  erruknL 

American  Car,  etc.,  Co.  v.  Sachand, 204. 207  (2),  210  (2). 

7.  Intricate  TooU. — Duties  of  Inspection. — It  is  the  duty  of  a  mas- 
ter to  ins|iect  intricate  or  complex  tools,  and  for  defects  in  such 
tools,  caused  by  use.  the  master  is  liable. 

American  Car,  etc.,  Co.  T.  Nachand,  204, 208  (3). 

(C)  Fellow  Sebvahts. 

8.  Who  Are. — Where  employes  of  a  firm  engaged  in  the  manufac- 
ture aud  repair  of  l)oilers  were  sent  to  the  plant  of  a  manufactur- 
ing company  to  repair  its  boilers,  under  instructions  to  do  what 
was  necessary  to  refmir  such  Iwilers.  they  did  not  l>ecome  fellow 
servants  of  the  employes  of  the  manufacturing  company,  although 
they  worked  together. 

United  States,  etc..  Paper  Co.  v.  Landers,  315, 316  (1) . 

9.  Who  Are. — Test. — Employes,  to  be  fellow  servants,  must  be 
servants  of  the  same  master ;  aud  the  test  of  who  Is  the  master 
is  ordinarily  determined  by  ascertaining  who  has  power  of  con- 
trol and  discharge. 

United  States,  etc.,  Paper  Co.  v.  Landers,  315, 316  (2) . 

(D)  Assumption  of  Risk. 

10.  Tools. — Defects. — A  servant  using  a  back-out  punch,  knowing 
it  to  be  loose  on  the  handle,  assumes  the  risk  of  danger  there- 
from, especially  where  good  tools  were  furnished,  where  the 
master's  rules  required  defective  tools  to  be  taken  to  the  repair 
shop,  and  where  the  punch  had  become  defective  through  use. 

American  Car,  etc.  Co.  v.  Nachand,  204, 208  (4). 

11.  yegligcnce. — Defective  Tools. — Fellow  Servants. — A  servant 
does  not  as.sume  the  risk  of  dangers  from  simple  tools,  defective 
from  use,  of  which  he  Is  not  aware,  while  in  use  by  fellow  serv- 
ants, but  as  the  master  owes  no  duty  in  relation  thereto,  no  neg- 
ligence is  chargeable  to  such  master. 

American  Car,  etc.,  Co.  v.  Nachand,  2KH,  200  (5). 
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12.  Tools, — Unsafe, — Fellow  Servants, — Assumption  of  Risk. — A 
fellow  servant  assumes  the  risk  of  dangers  from  tools  which  be- 
come defective  from  a  coservant's  use,  but  not  from  defects  of 
which  he  is  ignorant,  in  tools  which  were  defective  when  sup- 
plied by  the  master. 

American  Car,  etc,^  Co,  v.  Nachand,  204, 210  (6) . 

13.  Railroads, — ^A  railroad  company  is  not  required  to  notify 
brakemen  of  the  obvious  dangers  to  which  they  are  constantly 
subjected,  but  is  liable  where  the  dangers  are  not  within  the  ordi- 

.  nary  risks  of  the  employment. 

Wright  v.  Chicago,  etc.,  R,  Co.,  073, 680  (4). 

14.  Appreciation  of  Danger, — Jury, — Whether  a  boy  seventeen 
years  old  appreciated  the  dangers  of  working  on  an  unguarded 
ripsaw  is  a  question  for  the  jury.    Eolcomh  v.  T^orman,  87, 07  (9). 

(E)     Actions. 

15.  Negligence, —  Complaint, —  Duty, — Facts, —  A  complaint  by  a 
servant  against  his  master  for  negligence  must  set  out  the  facts 
showing  the  violation  by  the  master  of  a  duty  owing  to  the  serv- 
ant, to  the  servant^s  damage. 

Brown  v.  Shirley  Hill  Coal  Co,,  354, 355  (1). 

16.  Mines. — Safe  Place. — Injury  on  Return  from  Obtaining  Loaned 
Tool, — Complaint. — A  complaint  alleging  that  the  plaintiff  was 
injured  by  reason  of  the  falling  of  loose  stone  from  the  roof  of  a 
coal  mine  at  a  time  when  he  was  returning  from  a  fellow  miner's 
room,  whither  he  had  gone  to  secure  a  loaned  tool,  is  insufficient, 
since  he  was  not  in  the  line  of  duty  at  such  time  and  place,  but 
was  on  an  errand  for  his  own  convenience. 

Brown  v.  Shirley  Hill  Coal  Co.,  354, 355  (2),  357  (2). 

17.  Failure  to  Warn. — Proximate  Cause, — Complaint, — A  complaint 
alleging  that  the  "defendant  negligently  ♦  ♦  ♦  permitted  one 
of  its  cars  to  run  down  •  ♦  ♦  on  the  track  used  as  aforesaid 
♦  ♦  *  without  giving  any  warning  whatever,  and  said  car  ran 
over  ♦  ♦  ♦  plaintiff,"  does  not  show  that  the  failure  to  warn 
was  the  proximate  cause  of  the  injury,  and  is  insufficient. 

Indiana  Rolling-Mill  Co,  v.  Livezey,  306, 404,  (6) . 

18.  Failure  to  Warn, — Complaint, — ^A  complaint  for  injuries  sus- 
tained because  of  defendant's  failure  to  warn  the  plaintiff  that  a 
car  was  to  be  started  down  an  incline,  the  injury  being  sustained 
thereby,  should  show  that  by  reason  of  such  failure  the  plaintiff 
went  upon  the  track,  or  failed  to  avoid  danger  from  the  car. 

Indiana  Rolling-Mill  Co,  v.  Livezey,  306, 405  (7). 

19.  Injuries. — Line  of  Duty. — Complaint, — A  complaint  against  a 
master  for  personal  injuries  should  show  that  the  servant  when 
injured  was  in  the  performance  of  his  master's  duty  and  in  a 
proper  place  for  the  performance  of  such  duty. 

Indiana  Rolling-Mill  Co.  v.  Livezey,  396, 405  (8) . 

20.  Defective  Machinery, — Custom  of  Operation. — Complaint. — A 
paragraph  of  complaint  alleging  that  the  defendant  manufactur- 
ing company  negligently  failed  properly  to  equip  with  brakes  a 
car  with  which  plaintiff  was  working,  that  by  invariable  custom, 
a  signal  was  given  when  a  car  was  started  down  the  incline,  that 
by  reason  of  defendant's  failure  so  to  eiiuip  its  cars,  one 
suddenly  ran  down  the  Incline  and  injured  the  plaintiff,  is  bad, 
since  such  custom  did  not  obtain  in  case  of  the  accidental  run- 
ning of  the  car.      Indiana  Rolling-Mill  Co,  v.  Livezey,  396, 401  (1). 
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/>*'*,'  I  - ,»    j/fl.:  * ,  4  -r  ry . — Cus torn  of  Opermikm. — Complmin i. — ^A 

\-ir'.zriiti  f'f  •' '".  it'-t  all«=«iuf  that  def«>n«lant  in&bafactariiig 
♦  •  '-:  :-/   r.-^  -r-L:.r  fa::»-»i  !•»  €»ialp  with  brakes  the  cars  which 

f:.-  J •  .T  *  :.'•  u-!r.i  tL-ii  t»j  •»;?'t«>iii  ^i-iT-als  were  siv€Ti  when 

a  <-jr  wa*  j»r-er-Ml  iht-x-n  ttw*  in*: id*?,  and  that  becanife  of  a  Cailare 
to  'z\^*i  a  «.^  ^.'  th»-  I'  i:r»:iff  w.i.«  nin  or^r  fcj  a  car,  is  not  suffi- 
<>  .1  hzi  tL-  r.\*-».ry  tL^t  a  failcre  to  e»inip  the  car  with  brakes 
V  jH  a  pr-'ilL^ie  ♦-ai?*  of  tL*?  injury,  since  there  b?  no  showing 
fi..it  SLV  oEjEr  o^old  havp  exer<'-i'<ed  any  rrtntrol  over  the  car  after 
it  ^r^rt-l  Indiana  R'Aiiruj-MUl  Co.  v.  /.irtr^y,  39G,  402  (2).- 

ir2.  D*fff*i-4^  iffjrhin*^r^. — A^*umption  of  Risk, — Complaini, — ^A 
fjn.i'.iiii.t  by  a  $^'r^ant  ali<^n^  that  defendant  manofacturiD^ 
crifiij^ir.T  n*n:  izwiily  failed  to  equip  its  cars  with  brakes  and  that 
by  re:;'-r»n  th^-rj-^'f  «»ne  of  them  ran  down  an  incline  and  injnred 
the  p..4l:iti2r  bi  b.i«l,  there  being  no  allegation  of  plaintilTs  Ignor- 
aii^-e  of  su'.-h  defeat- 

Indiana  RolUng-MiU  Co.  r.  Litezey,  396. 403  (4). 

23.     RailroadM. — Def*>ri%re     Car9, — Infmrien. — Complaint. — ^A     oom- 

plnirit  a!:^^iig  that  d^'femlant  interurban  railroad  company's  man- 
hi:^'^  prociii>«ed  the  plaintiff  motorman  to  repair  his  car,  that  the 
far  wa.s  h»/nt  to  the  shop  and  returned,  that  the  plaintiff  was 
opler.'d  hnstily  to  take  the  car  and  make  a  trip,  that  as  he  ap- 
pnuuhw)  a  niilroad  crossing,  thinking  the  car  had  been  repaired, 
h^  atteiri[.t»il  to  stop  the  car.  but  failed  because  defendant  negli- 
gi'nfly  faiit*d  to  have  it  repaired,  by  reason  whereof  his  car  ran 
ojK^^n  the  cffissing  and  he  was  injured  by  a  railroad  train,  states 
a  cause  of  action  against  the  interurlMn  company. 

LouiJsville,  etc..  Lighting  Co.  v.  Hynes,  507, 516  (11). 

24-  ficrtion  Foreman. — \rgJigrnce. — Common  Late. — A  complaint 
against  a  railroad  ciimr>any  alleging  that  the  section  foreman  so 
neiri fluently  managed  the  brake  of  the  hand  car  on  which  the 
s^'ition  hands  were  riding  that  the  plaintiff  was  thrown  there- 
from, does  not  state  a  cause  of  action  at  the  common  law. 

Rickey  v.  Cleveland,  etc.,  R.  Co.,  123, 133  (6) . 

25.  Railroads. — Employers'"  Liability  Act. — Complaint. — A  com- 
plaint alleging  that  the  plaintiff  was  a  servant  of  defendant  rail- 
road cfjinpany,  that  defendant's  section  foreman  ordered  him  to 
load  the  shovels,  picks  and  other  tools  upon  the  hand  car  and 
to  get  upon  such  car  and  go  to  another  point  and  make  certain 
repairs,  that  plaintiff  obeyed,  that  such  foreman  so  negligently 
c»IMTated  such  car  as  to  throw  the  plaintiff  therefrom,  to  his  great 
injury,  states  a  cause  of  action  (If  such  subdivision  is  valid) 
under  subdivision  two  of  section  one  of  the  employers'  liability 
net  (Acts  1893  p.  2m,  8S020  Burns  190S),  providing  that  "every 
railroad  ♦  ♦  ♦  corporation  ♦  ♦  ♦  shall  be  liable  ♦  ♦  ♦  for 
jKTsonal  injuries,  ♦  ♦  ♦  where  such  injuries  resulted  from 
the  negligence  of  any  person  in  the  service  ♦  ♦  ♦  to  whose 
order  ♦  ♦  ♦  the  injured  employe  ♦  ♦  ♦  was  bound  to 
conform,  and  did  conform." 

Rickey  v.  Cleveland,  etc.,  R.  Co.,  123, 130  (3),  133  (3). 

26.  Employers*  Liahillty  Act. — Complaint. — Essentials. — To  state  a 
cause  of  action  against  a  railroad  company  under  subdivision  two 
of  section  one  of  the  employers*  liability  act  (Acts  1893  p.  294, 
§«029  Bums  IOCS)  the  complaint  must  show  (1)  that  the  plain- 
tiff was  a  servant  of  such  company,  (2)  that  the  person  giving 
the  order  was  a  servant  of  such  company  and  that  the  plaintiff 
was  bound  to  comply  and  did  comply  with  the  order,   (3)   that 


INDEX.  757 

)CA8TEB  AND  SEBVANT— Continued. 

the  order  was  speclali  and  (4)  that  the  order  was  negligently 
given,  or  that,  in  properly  performing  it,  the  plaintiff  was  injured 
by  some  negligent  act  or  omission  of  the  servant  giving  the  order. 

Richey  v.  Cleveland,  etc.,R.  Co.,  123, 130  (4). 

27.  Factory  Act. — Complaint — Place  of  Manufacture. — A  com- 
plaint alleging  that  defendant  was  engaged  in  the  manufacture 
of  brushes  in  the  city  of  Indianapolis,  and,  in  such  business, 
operated  by  steam  power  all  necessary  machinery,  that  among 
the  machines  was  an  unguarded  circular  ripsaw,  that  plaintiff 
was  directed  to  work  thereon,  and  in  so  doing,  by  reason  of  the 
failure  to  guard,  plaintiff  was  injured,  shows  by  direct  averment 
(by  necessary  inference,  Rabb  and  Gomstock,  J  J)  that  the  ma- 
chine causing  the  injury  was  in  a  manufacturing  establishment 
within  this  state.  Ilolcomb  v.  Norman,  87, 91  (3),  98  (3). 

28.  Inexperienced  and  Incompetent  Servants. — Failure  to  Instruct. 
— Factory  Act. — Complaint. — Surplusage. — A  complaint  alleging 
that  the  plaintiff  was  seventeen  years  old,  inexperienced  in  the 
use  of  machinery,  and  incompetent  to  operate  a  ripsaw,  that  the 
defendant  knowing  such  facts  and  without  instructing  plaintiff  in 
the  use  thereof,  ordered  the  plaintiff  to  operate  a  ripsaw,  by 
reason  whereof  he  was  injured,  states  a  cause  of  action,  and  the 
further  allegation  that  defendant  and  his  foreman  failed  to  in- 
struct the  plaintiff  in  the  use  of  such  machine,  is  surplusage. 

Holcomb  V.  Norman,  87, 92  (4). 

29.  Telegraphs  and  Telephones. — Defectively  InsuMed  Wires. — 
Evidence. — Evidence  showing  that  plaintiff's  decedent  was  en- 
gaged in  stringing  a  telephone  wire  over  a  trolley  wire,  that  such 

.  trolley  wire  was  heavily  charged  with  electricity,  that  the  tele- 
phone wire  was  provided  with  insulators  to  prevent  the  current 
from  injuring  the  servants,  that  the  insulator  on  the  decedent's 
side  of  the  trolley  was  so  defective  that  the  current  passed  over 
the  wire,  killing  decedent,  sustains  an  action  for  damages  for  his 
death.  Central  Union  Tel.  Co.  v.  Riggs,  45, 47  (3) . 

30.  Railroads. — Stcitching  Cars. — Evidence. — Peremptory  Instruc- 
tions.— In  an  action  for  the  death  of  a  brakeman,  evidence  that 
he  was  employed  as  a  member  of  a  switching  crew  in  defendant 
railroad  company's  yard,  that  the  switching  was  done  under  the 
direction  of  a  yard  foreman,  that  the  decedent  coupled  a  cut  of 
cars  to  the  engine  which  switched  them  to  another  track,  that  on 
such  other  track  stood  four  cars  at  a  short  distance  from  the 
train  that  was  being  made  up,  that  the  engineer  saw  the  dece- 
dent start  toward  the  rear  end  of  such  four  cars,  that  the  engi- 
neer backed  his  engine  and  attached  cars  against  the  cut  of  four 
cars,  thereby  pushing  them  against  the  train  that  was  being 
made  up,  and  killing  decedent,  does  not  tend  to  show  any  negli- 
gence on  the  part  of  defendant,  and  a  peremptory  instruction  was 
properly  given.  Wright  v.  Chicago,  etc.,  R.  Co.,  673, 678  (3) . 

31.  Negligence. — Duty. — Violation. — Want  of  Evidence. — Peremp- 
tory Instruction. — In  an  action  by  the  personal  representative  of 
a  servant  against  his  master  for  negligence  causing  such  serv- 
ant's death,  a  peremptory  instruction  for  defendant  is  proper 
where  there  Is  no  evidence  tending  to  prove  a  duty  on  the  part 
of  defendant,  a  failure  to  perform  that  duty,  or  that  such  failure 
resulted  in  decedent's  death. 

Wright  v.  Chicago,  etc.,  R.  Co.,  673, 677  (2) . 

32.  Railroads. — Witnesses. — Evidence. — Instructions. — Prejudicial. 
— ^An  instruction  that  where  the  witnesses  in  a  case  are  equally 
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credible  and  their  testimony  of  equal  welgrht,  the  party  harlDg 
the  Kn>attT  iuiiulK*r  of  witnesses  should  prevail,  is  erroneous ;  and 
where  the  prevailing  imrty  had  the  greater  number  of  witnesses 
the  court,  on  api>eal,  cannot  say  that  the  error  was  not  prejudi- 
cial. VincinnatU  etc.,  R,  Co.  v.  Mvi'oUum,  184, 187  (2) . 

33.  Injuries. — Damages. — Instructions. — An  Instruction  that,  among 
other  things,  the  jury  should  consider  the  impairment  or  loss,  if 
any,  of  i>laintin"s  earning  capacity  by  reas<m  of  his  injury,  as 
shown  by  the  evidence,  is  not  erroneous  on  the  ground  that  there 
was  no  evl<lence  of  such  loss,  where  the  evidence  showed  that  the 
plaintiff  had  lost  the  fingers  of  his  left  hand. 

Holcomb  V.  Normant  87, 96  (7). 

^4.  Inexperifmccd. — Failure  to  Instruct. — Instructions. — An  in- 
stnictlou  that  if  defendant's  foreman,  knowing  of  plalntlfTs  in- 
exiM»rienct»,  lncomi)etency  and  Inability  to  appreciate  the  dangers 
of  using  a  ripsaw,  ordered  him  to  oi)erate  it,  without  giving  him 
any  instructions,  it  would  constitute  negligence,  is  not  erroneous 
on  the  ground  that  the  defendant  might  have  instructed  him, 
where  the  evidence  shows  that  defendant  did  not  Instruct  him. 

Holcomb  V.  ^^ortnan,  87, 95  (G) . 

35.  Railroads. — Defective  Switch  Targets. — Interrogatories. — An- 
swers to  interrogatories  showing  that  the  plaintiff  brakeman  was 
oiKTuting  a  railroad  switch,  and  that  because  of  a  defect  in  the 
switch  target  it  fell  ui)on  htm,  injuring  him  and  causing  his  in- 
sanity, that  by  ordinary  observation  plaintiff  would  not  discover 
the  defect,  that  it  was  not  apparent,  and  that  plaintiff  was  of 
ordlimry  iutelligeuce.  do  not  overthrow  a  general  verdict  for  the 
plaintiff.  Cincinnati,  etc.,  R.  Co.  v.  McCollum,  184, 18G  (1). 

30.  Factory  Act. — Failure  to  Ouard  Machinery. — Incompetent 
Serva  n  ts. — A  pprecia  t  ion  of  Dangers. — /  n  ter  rogatories. — Infer- 
vnccH. — Answers  to  Interrogatories  showing  that  the  plaintiff  had 
us4Hl  an  unguarded  rij^saw  at  times  for  a  year,  that  he  knew  how 
to  saw  with  it,  that  it  was  unguarded,  and  that  he  Improperly 
I)laccd  his  hand  in  a  dangerous  i^osltion,  do  not  overthrow  a  gen- 
eral verdict  for  the  plaintiff,  where  the  complaint  alleges  that 
the  plaintiff  was  inex|)erienced,  un instructed,  and  did  not  appre- 
ciate the  dangers  of  such  work,  to  the  knowledge  of  defendant,  no 
inferences  being  indulged  in  support  of  the  interrogatories. 

Holcomb  V.  Norman,  87, 94  (5). 


See  Equttt. 

Dc  minimus  non  curat  lex:  The  law  does  not  concern  itself  with 
trifles ;  Jarrett  v.  Cauldiccll,  478,  481. 

MECHANICS'  LIENS— 

1.  Contractors. — Who  Are. — A  contractor  Is  one  who  undertakes 
to  do  spccirtc  jolis  of  work  for  others  without  submitting  to  their 
control  with  respect  to  all  i^etty  details  of  the  work. 

HaUtead  v.  Btahl,  600, 601  (1). 

2.  Contractors. — Prior  to  the  act  of  1909  (Acts  1909  p.  295)  a  me- 
chanic's lien  could  not  be  enforced  on  behalf  of  a  contractor  or 
subcontractor.  Halstead  v.  Stahl,  600, 601  (2) . 

Overholserv.  Clifton,  459,460  (1). 
Todd  v.  IlotreU,  665, 667  (1). 
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3.  Materials  Furnished  to  Insolvents. — 'Sotice.— -Mortgages. — Stare 
Decisis. — Where  a  vendor  sold  to  an  Insolvent  corporation  certain 
machinery  to  be  used  In  constructing  its  factory,  accepting  such 
company's  notes  therefor,  holders  of  mortgages  on  such  factory, 
executed  by  such  corporation  subsequently  thereto,  are  entitled 
to  priority,  where  the  vendor  failed  to  file  a  notice  of  a  lien,  al- 
though at  the  time  of  the  sale  the  Supreme  Court  had  decided  In 
a  similar  case  that  the  vendor  was  entitled  to  such  lien  without 
the  tiling  of  a  notice.  In  another,  that  he  was  not,  and  in  another 
and  later,  that  he  was  so  entitled,  the  first  and  last  decisions 
being  subsequently  overruled. 

Herron  v.  Whitely,  etc..  Castings  Co.,  335, 339  (4). 

4.  Time  for  Enforcement, — Receivers. — Orders  as  to  Creditors. — 
Where  property  against  which  mechanics*  liens  were  filed 
was  taken  into  custody  by  a  receiver  and  sold  on  October  4,  by 
order  of  the  court,  the  holders  of  the  liens  being  parties  to  the 
suit,  the  decree  providing  that  "all  liens  of  whatsoever  kind  ex- 
isting upon  or  against"  the  property  shall  be  "transferred  from 
the  proi)€rty  to  the  fund  arising  from  the  sale  thereof,  and  that 
the  rights  and  interests  of  the  parties  ♦  ♦  ♦  be  and  the  same 
shall  be  transferred  to  the  fund  arising  from  the  sale,"  and  the 
court  ordered  all  claims  to  be  filed  on  or  before  December  15, 
lienholders  whose  statutory  period  for  filing  foreclosure  suits  ex- 
pired October  21,  but  who  filed  their  intervening  petitions  on 
November  26  for  the  enforcement  of  their  liens,  were  entitled 
to  have  such  liens  enforced,  equity  treating  the  rights  of  credit- 
ors as  fixed  at  the  time  of  the  appointment  of  the  receiver. 

Randall  v.  Wagner  Glass  Co.,  430, 441  (1) ,  442  (1) . 

5.  Enforcement  of. — Time  for. — Mortgages. — Under  §8299  Burns 
1908,  Acts  1889  p.  257,  §4,  holders  of  mechanics'  liens  have  one 
year  from  the  filing  of  the  notice  of  lien,  or  from  the  expiration 
of  the  credit  given,  within  which  to  file  suits  to  enforce  such 
liens;  and  this  rule  has  been  applied  in  favor  of  a  Junior  mort- 
gagee who  was  not  made  a  party  to  the  lien  foreclosure  suit 

Randall  v.  Wagner  Glass  Co.,  439, 442  (4) . 

6.  Subcontractors. — Complaint. — A  complaint  to  foreclose  a  me- 
chanics' lien,  showing  that  such  lien  was  taken  by  subcontractors 
for  services  and  materials  furnished  prior  to  the  act  of  1909 
(Acts  1909  p.  295)  is  insufficient,  since  prior  to  the  taking  effect 
of  such  act  subcontractors  were  not  entitled  to  such  a  lien. 

Topp  V.  Standard  Metal  Co.,  483, 485  (1) . 

7.  Complaint. — Sufficiency  for  Personal  Judgment. — A  complaint 
by  a  contractor  for  services  performed  for  defendant,  prior  to  the 
taking  effect  of  the  act  of  1909  (Acts  1909  p.  295),  and  to  fore- 
close a  mechanics'  lien  therefor,  may  be  sufficient  for  the  recovery 
of  a  personal  Judgment,  but  not  for  the  foreclosure  of  such  Hen. 

Halstead  v.  Stahl,  COOl  G02  (3). 

8.  Materials. — Furnishing  for  DefendanVs  Use, — Cross-Complaint. 
— A  cross-complaint  to  foreclose  a  mechanics'  lien  for  materials 
furnished,  alleging  that  defendant  employed  a  certain  person  to 
furnish  the  required  labor  and  materials  to  construct  a  furnace 
In  a  house,  that  such  i)er8on  bought  the  materials  for  such  pur- 
pose, that  the  plaintiff  sold  the  materials  to  such  person  for  such 
puri)ose,  and  that  they  were  actually  used  In  defendant's  house, 
sufficiently  shows  that  plaintiff  sold  such  materials  for  use  in 
defendant's  house.  Topp  y.  Standard  Metal  Co.,  483, 480  (2) . 
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9.  Materials. — Purpose  of  Sales. — Ignorance  of  Place  of  Use. — Evv- 
drnce. — Where  the  evidence  in  a  suit  to  foreclose  a  mechanic's 
Hon  for  materials  furnished,  shows  tliat  the  parties  selling  such 
materials  had  no  knowledge,  at  the  time  of  the  sale  of  such 
materials,  as  to  where  they  were  to  be  used,  a  decree  for  such 
crosfl-complainants  will  be  set  aside  as  unsupported  by  the  evi- 
dence. Topp  V.  Standard  Metal  Co.,  4^  487  (3) . 

10.  Time  of  Filing. — Notice  of  a  mechanic's  lien  is  filed  in  time 
if  filed  within  sixty  days  after  furnishing  the  last  of  several  lots 
of  material,  ordered  and  furnished  at  different  times>  where  they 
are  all  supiilied  under  one  contract 

Randall  v.  Wagner  Glass  Co.,  439, 445  (5). 


Preliminary  contracts  of  Incorporation,  merged  in  contract  created 
by  articles  of  asscK'latlon  and  statutes,  see  Corporations  1 ;  Mc- 
Canister  v.  Shannondalc,  etc.,  Tel  Co.,  517,  527  (6). 


Complaint  for  Injury  in  coal  mine,  see  KIaster  and  Servant  16; 
Brown  v.  Shirley  Hill  Coal  Co.,  354,  355  (2),  357  (2). 

1.  Royalties. — Contraets. — Oral  Modifications. — Harmless  Error. — 
In  an  action  for  royalties  for  coal,  the  complaint  counting  upon  a 
written  contract  by  defendants  to  pay  a  royalty  of  forty  cents  a 
hundred  bushels,  but  alleging  an  oral  modification  thereof  to 
twenty-five  cents  a  hundred  bushels,  rulings  of  the  court,  as  af- 
fecting such  price,  on  an  answer  alleging  such  oral  modification, 
as  well  as  other  modifications  by  construction  of  the  parties,  are 
harmless,  where  the  plaintiff's  recovery  was  based  on  the  twenty- 
fl ve-cen t  rate.  S a rgea n  t  v.  Leach ,  318, 320  ( 1 ) . 

2.  Royalties. — Contracts. — Ambiguous. — Construction  hy  Conduct. 
— A  contract  providing  that  the  defendants  shall  pay  a  certain 
royalty  on  "all  salable  coal,"  is  not  ambiguous,  and  a  construc- 
tion thereof  by  conduct  is  not  controlling  on  the  courts,  plain 
and  unambiguous  contracts  being  construed  according  to  their 
express  terms.  Sargeant  v.  Leach,  318, 321  (2) . 

3.  Royalties.— Contracts.— Custom. — Evidence. — ^Where  defendants 
contracted  to  i)ay  a  royalty  on  "all  salable  coal"  mined,  evidence, 
in  an  action  for  such  royalties,  that  by  custom  pea  and  slack 
coal,  thongh  sold,  was  not  figured  in  determining  the  royalty,  is 
properly  excluded.  Sargeant  v.  Leach,  318, 321  (3) . 

4.  Coal. — Royalties. — Evidence. — Where  plaintiff  alleged  that  she 
was  entitled  to  two-fifths  of  the  royalties  in  a  coal  mine,  and  de- 
fendants claimed  she  was  entitled  to  only  one-fifth,  a  judgment 
for  her  will  not  be  reversed  on  that  ground,  where  the  recovery 
was  for  but  one-fifth  of  such  royalty. 

Sargeant  v.  Leach,  318, 322  (4) . 
MISBEPIlESENTATIOirS— 

See  Contracts  44. 


See  Contracts  13. 

MONEY  BEGEIVEB— 

1.  Common  Counts. — Complaint. — Attorneys. — Demand. — A  com- 
plaint alleging  that  "defendant  is  Indebted  to  ♦  ♦  •  plaintiff 
in  the  sum  of  $332.50,  for  money  had  and  received  by  the  defend- 
ant for  the  use  and  benefit  of  the  plaintiff,"  is  sufficient,  although 
a  demand  is  not  alleged,  where  there  is  nothing  in  the  complaint 
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to  show  that  defendant  held  the  money  as  plaintitTs  attorney  or 
in  any  other  fiduciary  capacity. 

Reister  v.  Bruning,  570, 571  (1). 

2.  Assumpsit — Implied  Contracts. — The  action  for  money  had  and 
received  rests  upon  an  implied  promise,  and  may  he  maintained, 
by  the  person  entitled  thereto,  against  any  person  who  has  re- 
ceived money  which,  in  good  conscience,  he  should  not  retain. 

Jackson  v.  Creek,  541, 547  (6). 

3.  Special  Contracts. — In  certain  instances  a  common  count  for 
money  had  and  received  may  be  sustained  by  proof  of  d  special 
or  an  express  contract  Jackson  v.  Creek,  541, 550  (8). 

4.  Rents. — Special  Contracts. — Evidence. — A  purchaser  whose  con- 
tract called  for  the  rents  of  the  purchased  farm  for  the  current 
year,  if  he  paid  the  purchase  money  by  January  1,  may  recover 
therefor,  on  making  such  payment,  under  an  action  for  money 
had  and  received,  the  vendor  receiving  the  rents  being  under  an 
implied  contract  to  pay  the  money  received  to  the  purchaser,  the 
contract  and  deed  being  competent  evidence  in  the  action. 

Jackson  v.  Creek,  541, 551  (9). 

5.  Rents. — Demand. — Interrogatories, — In  an  action  of  assumpsit 
for  rents  received  against  a  vendor,  his  wife,  and  tenant,  inter- 
rogatories showing  that  the  tenant  paid  them  to  the  vendor,  that 
no  demand  was  ever  made  upon  the  wife,  and  that  the  vendor 
alone  received  and  retained  them,  are  in  irreconcilable  conflict 
with  a  general  verdict  for  the  plaintiff  against  such  wife. 

Jackson  v.  Creek,  541, 552  (10). 

6.  Rents. — Peremptory  Instruction. — In  an  action  of  assumpsit  for 
rents  received  against  a  vendor,  his  wife,  and  tenant,  a  per- 
emptory instruction  should  be  given  for  the  wife,  where  the  evi- 
dence showed  that  the  rents  were  received  and  retained  by  the 
husband   alone.  Jocfc«o»  v.  Creefc,  541, 552  (11). 

7.  Rents. — Contracts. — Instructions. — In  an  action  of  assumpsit 
for  rents  received  against  a  vendor,  his  wife  and  tenant,  an  in- 
struction that  if  the  vendor  and  his  wife  contracted  as  a  part 
of  the  sale  to  give  the  rents  to  the  purchaser  and  defendants  re- 
ceived and  converted  them  to  their  own  use,  the  Jury  should  find 
for  the  plaintiff  for  the  amount  of  such  rents,  is  bad,  since  the 
instruction  does  not  show  that  the  tenant  Icnew  of  the  contract 
to  pay  the  rents  to  such  purchaser,  and  since  the  purchaser  was 
not  required  by  such  instruction  to  perform  the  conditions  of  his 
contract,  which  alone  entitled  him  to  such  rents. 

Jackson  v.  Creek,  541, 552  (12) . 

8.  Rents. — Contracts. — Instructions. — In  an  action  for  rents  re- 
ceived, against  the  vendor,  his  wife,  and  tenant,  the  purchaser's 
contract  entitling  him  to  the  rents  provided  he  paid  the  purchase 
money  by  January  1,  an  instruction  that  if  a  subsequent  agree- 
ment were  made  "in  which  said  plaintiff  released  the  defendants 
from  the  payment  to  him  of  said  rents  then  ♦  •  ♦  [the  Jury] 
should  find  for  the  defendants,"  is  erroneous,  in  leaving  an  infer- 
ence that  the  rents  belonged  to  the  plaintiff,  whereas  they  did 
not  until  a  full  compliance  by  him  with  the  original  or  subse- 
quent contract  was  made.  Jackson  y.  Creek,  541, 553  (13). 
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MONOPOLIES^ 

See  OoNTBAcTS ;  Telbqrafhs  and  Telephones. 

I}is8olution,^Coniract8. — ^Ordinarily  the  validity  of  a  combination 
or  trust  can  be  determined  only  in  a  direct  proceeding  Instituted 
by  the  state  or  federal  government  for  that  puri>ose,  or  in  an 
action  growing  out  of  the  contract  under  which  the  alleged 
monu|K)ly  exists. 

Besaire  d  Co.  v.  Com  Products  Mfg.  Co.,  298, 308  (12) . 

MOOT  QTTESTIOirS— 

St*e  Appeal  73. 

MOBTGAGES^ 

Priority  of,  see  Mechanics'  Liens  3 ;  Herron  v.  Whitely,  etc.  Cast- 

inga  Co.,  83('»,  339  (4). 
Ilights  of  Junior  mortgagee  as  against  lienor,  see  Mechanics'  Liens 

G;  Randall  v.  Wagner  Glass  Co.,  439,  442  (4). 
Executed  to  husband,  may  be  sued  on  by  him  though  wife  owns 

them,  see  Pabties;  Otcen  v.  Harriott,  359,  302  (2). 

MOTIONS— 

See  Pleading. 

To  stril&e  out,  see  Pleadinq. 

To  quash  service,  see  Process. 

MtTNICIFAL  CORPOBATIOKS— 

See  Negligence. 

Street  improvement  Hens,  time  of  attaching,  see  Covenants;  First 
Church  of  Christ,  etc.,  v.  Cox,  530,  539  (3). 

Liable  to  a  bicyclist  who  is  injured  by  reason  of  a  defect  in  the 
street,  see  Negligence  3;  Indianapolis  Traction,  etc,  Co.  v. 
i<pringcr,  35,  43  (10). 

Ordinances  regulating  speed  of  trains,  see  Railboaos  9;  Chicago, 
etc.,  R.  Co.  v.  Vester,  141,  148  (3). 

1.  Street  Assessments. — Waiver. — Heirs  and  Grantees. — ^Where  the 
owner  of  a  lot  waives  any  irregularity  in  the  assessment  of  his 
lot  for  street  improvements,  and  agrees  to  pay  such  assessment 
by  instalments,  such  waiver  Is  binding  upon  his  heirs  and 
grantees.  Close  v.  Twibell,  290, 295  (3) . 

2.  Street  Assessments. — Assessment  Roll. — Description  of  Prop- 
erty. — Sufficiency. — Where  the  street  assessment  roll  describes  the 
I)roperty  assessed  so  that  a  surveyor  can  find  and  establish  the 
boundaries  thereof,  such  description  is  sufficient. 

Close  v.  Twibell,  290, 290  (4) . 

3.  Street  Assessments. — Property  Liable. — ^Lots  lying  adjacent  to  a 
street  and  extending  back  fifty  feet  are  primarily  liable  for 
street  improvements,  and  if  they  be  Insufficient,  other  parcels  in 
their  order,  back  to  one  hundred  fifty  feet,  are  liable  for  the  bal- 
ance due.  Close  v.  Twibell,  290, 290  (5) . 

4.  Street  Assessinents. — Land  *' Adjacent"  to  Improvement. — ^Where 
a  lot  fifty  feet  deep  fronts  on  the  east  side  of  an  improved  street, 
and  another,  fifty  feet  deep  lies  east  thereof,  and  another  fifty 
feet  deep  lies  still  east  of  the  second  lot,  but  fourteen  feet  of 
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the  west  side  thereof  is  a  public  alley,  such  third  lot  is  "adja- 
cent" to  such  improved  street,  within  the  meaning  of  §4290  Burns 
1901,  Acts  1899,  p.  237,  §3,  providing  that  where  land  is  platted 
"the  land  lying  immediately  upon  and  adjacent  to  the  Hue  of  the 
improvement  and  extending  back  fifty  feet  shall  be  primarily  lia- 
ble for  the  cost  of  the  improvement"  and  then  that  other  parcels 
in  their  order  to  the  rear  parcel  of  150  feet  shall  be  liable. 

Close  V.  Twihelh  200, 296  (C) . 

5.  Street  Assessments. — Bonds. — Complaint. — Basis. — A  suit  to 
foreclose  the  lien  of  street  assessment  bonds  is  founded  ui)on  the 
street  assessment  and  the  bonds  issued  in  payment  thereof,  which 
constitute  a  lien  upon  the  lots  affected. 

Close  V.  Ttcibelly  290, 295  (2) . 

6.  Street  Improvements. — Liens. — Time  of  Attacking. — A  lien  for 
street  improvements  attaches  at  the  time  of  the  adoption  of  the 
report  of  assessment  of  benefits  as  made  by  the  city  commission- 
ers, or  as  changed  or  amended  by  the  common  council  (§362od 
Bums  1901,  Acts  1901  p.  534,  §4). 

First  Church  of  Christ,  etc.,  v.  Cox,  530, 538  ( 1 ) . 

7.  Streets. — Location. — Estoppel. — Where  frontagers  on  a  street, 
or  alley,  not  actually  located  by  monuments,  have  for  a  long 
time  marked  the  supposed  boundaries  thereof  by  pprmiinent  im- 
provements, the  public  will  be  estopped  to  assort  such  boundaries 
to  be  untrue,  to  the  damage  of  such  frontagius. 

Townof  New  Castley.  Uunt,2A^,2\)\  (1),252  (1). 

8.  Streets. — Adjacent  Dangers. — 'Segligencc. — A  town  is  liable  for 
permitting  dangerous  unguarded  places  to  remain  along  the  sides 
of  its  streets,  or  in  close  proximity  thereto. 

Town  of  Monticello  v.  Condo,  490, 492  (1) . 

9.  Defective  Streets. — Notice. — Contributory  Negligence. — A  pedes- 
trian Is  not  necessarily  guilty  of  contributory  nejjligonce  in  using 
a  street  known  to  be  defective,  the  law  merely  requiring  the  use 
of  care  commensurate  with  the  known  dnnger. 

Toicn  of  Monticello  v.  Condo,  490, 492  (2) . 

10.  Dangerous  Streets. —  Use  of. —  Contrihutory  Negligence. —  A 
woman  who  uses  a  street  known  to  be  so  dangerous  that  ordi- 
narily prudent  persons  would  not  use  it,  is  guilty  of  contributory 
negligence.  Town  of  Monticello  v.  Condo,  490, 493  (4 ) . 

11.  Defective  Streets. — Negligence. — Contrihutory. — A  woman  who 
attempts  to  travel  in  the  night,  without  a  light,  over  a  dark 
street  known  to  be  situate  along  a  dangerous,  unguard(»d  precipice, 
is  not  guilty  of  contributory  negligence  as  a  matter  of  law, 
where  she  uses  care  in  trying  to  ket^p  in  the  street. 

Town  of  Monticello  v.  Condo,  490, 493  (5) . 

12.  Alleys.—Boundaries. — Injunction. — Complaint. — A  complaint  to 
enjoin  improvement  contractors  and  a  town  from  interfering  with 
the  improvements  on  an  alley,  alleging  that  the  monuments  of  tlie 
alley's  boundaries  are  lost,  and  that  the  boundaries  thereof  have 
l)een  marked  for  years  by  permanent  improvements,  and  that  de- 
fendants are  threatening  to  damage  plaintiff's  property,  is  sufii- 
cient  Town  of  New  Cdistle  v.  Hunt,  249, 252  (2) . 
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I.    AOT8  OB  OlOSnONS  COHOTITUIIKO, 
1-& 

II.   Pboxdcati  Caubi,  9-14. 


IIL   GosfnuHUTOBr  Kkhmbici, 
16-19L 

IV.   Actions.  M-81. 


See  Cabbiebs;  Death;  Electbicitt;  Masteb  and  Sebtaipt;  Mnnic- 

IPAL  COBPOBATIONS  ;  RAILBOADS. 

Inference  of,  from  company's  failure  to  Introduce  evidence,  see 
Railboads  32;  Chicago,  etc.,  R,  Co,  v.  V ester,  141,  152  (8). 

In  keeping  vicious  dog,  see  Animals  1-5 ;  Bolt  v.  Myers,  118. 

I.    Acts  ob  Omissions  Ck)NSTnxrriNo. 

1.  Concurrent. — Wliere  the  negligent  acts  of  two  or  more  parties 
concur  in  producing  an  injury  to  tlie  plaintiff,  defendants  are  Joint- 
ly and  severally  liaole. 

Louisville,  etc..  Lighting  Co.  v.  Uyncs,  507, 515  (7). 

2.  Concurrent  tciih  Accident. — LiahiUip. — Where  defendant's  n«- 
ligence  concurs  with  a  pure  accident  in  producing  plaintiflTs  m- 
Jury,  defendant  is  liable  unless  the  injury  would  have  been  siu- 
tained  by  reason  of  the  accident  alone. 

Louisville,  etc..  Lighting  Co.  v.  Hyncs,  507, 516  (S). 

3.  Concurrent. — City. — Street  Railroads. — Defective  Strcdf.—X 
city  cannot  escape  liability  for  injuries  to  a  bicyclist  iu  fall:': 
because  of  a  hole  negligently  i>ermitted  to  remain  in  the  str-vt. 
on  the  ground  that  his  injury  was  caused  by  an  approach  id; 
street  car  and  not  by  the  fall,  since  the  city's  negligence  wsl*  a 
concurrent  cause  of  the  injuries. 

Indianapolis  Traction,  etc.,  Co.  v.  Springer,  35, 43  (lOi 

4.  Defective  Streets. — Cities. — It  is  the  duty  of  a  rity  to  use  onii 
nary  care  to  keep  in  a  safe  condition  for  ordinary  travel  tLw? 
parts  of  the  streets  occupied  by  street  railroad  traclvs. 

Indianapolis  Traction,  etc.,  Co.  v.  Springer,  35, 39  (^ 

5.  Electric  Lights.— Cities.— Duty.^lt  Is  the  duty  of  a  dty  1: 
operating  an  electric  plant  to  use  ordinary  care — care  proport! 
ate  to  the  danger  therefrom — ^to  prevent  injury  to  any  one. 

City  of  Logansport  v.  Smith,  64, 68  (2), 71 .' 

6.  Cities. — Electric     Lights. — Telephones. — Injuries     to     /^'' 
Using. — The  relative  positions  of  telephone  and   elect rt  ^-^ 
wires  are  not  controling  in  a  case  where  the  user  of  tte'"" 
eplione  wire  is  injured  by  reason  of  negligence  in  constn"- 
such  light  plant.  City  of  Logansport  v.  Smith,  64, 72  &■ 

7.  Concurrent. — Railroads. — Cities. — ^A  city  whose  negU^QOe  *r 
constructing  its  light  plant  contributed  to  the  killing  of  a  n- 
road  employe  cannot  escape  liability  on  the  ground  that  tb- 
railroad  company  was  also  guilty  of  negligence  contribatine  '< 
such  killing.  City  of  Logansport  v.  Smith,  64, 73  {I- 

8.  Automobiles. — Vehicles. — Use  of  Streets. — ^The  drivers  of  aiit'^ 
mobiles  and  of  other  vehicles  have  equal  rights  in  the  use  of  ti^ 
streets,  and  they  are  required  to  use  ordinary  care  to  preT^' 
injuries.  East  v.  Ambum,  530, 534  (" 

II.    Pboximate  Cause. 

9.  The  proximate  cause  for  an  injury  is  the  decisive  catu^t'.  ^ 
gardless  of  the  succession  of  events. 

Louisville,  etc..  Lighting  Co.  v.  Hynes,  507, 516  (9i 
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10.  Anticipation  of  Injury, — Unlawful  Acta, — ^Where  the  violation 
of  a  statute  Is  the  cause  of  an  Injury,  It  Is  not  necessary  that 
any  Injury  be  foreseen. 

Louisville,  etc,  Lighting  Co,  v.  Uynea,  507, 516  (10) . 

11.  The  proximate  cause  of  an  injury  is  that  cause  which  In  nat- 
ural and  continuous  sequence,  unbroken  by  any  efficient  inter- 
vening cause,  produces  such  injury. 

Indianapolis  Traction,  etc,  Co,  v.  Springer,  35, 42  (6). 

12.  Defective  Street. — Street  Railroads. — Where  a  hole  between 
the  rails  of  a  street  railroad  company's  track  was  negligently  per- 
mitted to  remain,  and  a  bicyclist  fell  therein,  and  an  approach- 
ing street  car  struck  him,  such  hole  is  the  proximate  cause  of  the 
injury.  Indianapolis  Traction,  etc.,  Co,  v.  Springer,  35, 42  (7) . 

13.  Concurrent, — Intervening  Causes. — Railroads. — Electric  Lights. 
— A  city  which  constructed  its  light  wires  in  such  a  manner  that 
by  the  sagging  of  a  railroad  company's  telephone  wires  such  tel- 
ephone wires  came  in  contact  with  said  light  wires  and  became 
charged,  is  concurrently  negligent  with  such  railroad  company, 
and  is  liable  separately,  or  jointly  with  such  railroad  company, 
for  the  death  of  a  railroad  employe  using  the  railroad  telephone, 
the  negligence  of  the  railroad  company  not  constituting  an  inter- 
vening agency.  City  of  Logansport  v.  Smith,  64, 74  (9) . 

14.  Intervening  Agents. — Anticipation  of. — Electric  Lights. — Tel- 
ephones.— A  city  in  constructing  its  electric  light  plant  is  re- 
quired to  anticipate  the  construction  of  telephone  lines,  and  the 
sagging  thereof,  and  cannot  avail  itself  of  the  doctrine  of  a  re- 
sponsible, intervening  agent,  where  injury  is  caused  by  its 
charging  the'telephone  wires. 

City  of  Logansport  v.  Smith,  64, 75  (10) . 

III.      CONTBIBirTOBY    NEGLIGENCE. 

15.  Jury. — Contributory  negligence  is  ordinarily  a  question  of  fact 
for  the  jury.  City  of  Tipton  v.  Racobs,  681, 683  (1) . 

16.  Known  Dangers. — Care. — One  dealing  with  a  known  danger  is 
required  to  use  care  commensurate  with  the  danger,  the  question 
of  contributory  negligence  being  one  of  fact  for  the  jury. 

City  of  Tipton  v.  Racohs,  681, 686  (5) . 

17.  Test. — The  test  of  contributory  negligence  is  whether  the 
plaintiff  acted  under  the  circumstances  as  an  ordinarily  prudent 
man  would  have  acted.  City  of  Tipton  v.  Racohs,  681, 688  (6). 

18.  Electric  Lights. — Charging  Telephone  Wires. — Evidence. — Evi- 
dence that  a  co-servant  told  plaintiff's  decedent,  prior  to  his 
using  the  telephone  which  fatally  shocked  him,  that  such  co- 
servant  had  touched  the  "clapper"  of  a  telephone  and  had  re- 
ceived a  shock,  does  not  show  that  such  decedent  was  guilty  of 
contributory  negligence  in  the  use  thereof,  where  there  was  no 
evidence  that  the  telephones  were  connected  on  the  same  wire, 
nor  that  decedent  knew  of  the  proximity  of  the  light  and  tel- 
ephone wires.  City  of  Logansport  v.  Smith,  64, 74  (7) ,  78  (7) . 

19.  Assumption  of  Risk. — Telephones. — Charged  hy  Light  Wires. — 
An  employe  of  a  railroad  company,  in  the  use  of  its  telephone, 
does  not  assume  the  risk  of  the  city's  negligence  in  constructing 
Its  light  plant  so  as  to  charge  the  telephone  wires. 

City  of  Logansport  v.  Smith,  64, 74  (8) . 
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IV.    Actions. 

20.  Elements, — Complaint. — ^A  complaint  for  negligence  must  show 
a  wrong  by  defendant  to  tlie  plaintiff,  to  plaintilTs  damage,  and 
that  the  wrong  was  the  proximate  cause  of  such  damage. 

Indiana  Rolling-Mill  Co.  v.  'Livezey,  396, 403  (5) . 

21.  Auiomohiles. — Complaint. — A  complaint  by  a  teamster  alleging 
that  the  defendant  "was  driving  his  automobile  *  *  *  at  a 
high  and  dangerous  rate  of  speed ;  *  *  *  that  as  the  defend- 
ant reached  a  iM)lnt  in  the  street  almost  opposite  the  plain tifiTs 
team,  he  *  *  *  suddenly  turned  his  automobile  and  ran  it 
directly  at  the  team  the  plaintiff  was  driving  and  negligently  and 
carelessly  ran  it  at  such  a  great  and  unlawful  rate  of  speed, 
almost  upon  and  against  such  team,'*  as  to  cause  such  team  to 
run  away,  to  plaintiffs  injury,  is  sufficient  to  show  negligence  in 
the  driving  of  the  automobile,  as  well  as  an  unlawful  speed 
(M(M(U>  Bums  lOOS,  Acts  1907  p.  558,  $1),  and  the  violation  of  a 
duty  owing  from  defendant  to  plaintiff. 

L'ew*  v.  Am&Mrn,  530, 532  (1),  533  (1), 534  (1). 

22.  Telephones. — Railroads. --Right  to  Operate  Within  City.^Tres- 
paHHcrs. — Complaint. — A  complaint  by  the  administrator  of  a 
railroad  employe  killed  by  the  alleged  neRHpeuce  of  di^fendant 
city  in  maintaining  its  light  wires  too  close  to  the  railway  com- 
pany's telephone  wires,  by  reason  whereof  decedent  in  using  the 
telephone  was  instantly  liilled,  need  not  allege  that  the  city 
granted  to  the  railway  company  a  right  to  construct  its  telephone 
system,  since  in  no  event  would  such  employe  be  a  trespasser  in 
his  relations  to  the  city ;  and  the  city  would  owe  him  the  duty  of 
exercising  reasonable  care  for  his  safety. 

City  of  Logansport  v.  Smith,  04, 68  (1) . 

23.  Cities.—  Electrie  Lights.—  Railroads.—  Telephones.—  Injury 
from  Use  of. — Complaint. — A  complaint  alleging  that  while  en- 
gaped  in  the  discharge  of  his  duty  as  a  railroad  employe  the 
plaintlflTs  decedent  was  using  a  railroad  telephone  and  that  he 
received  a  fatal  shock  therefrom,  sufficiently  shows  that  he  was 
in  the  discharge  of  his  duty  as  an  employe  at  the  time  of  his 
death.  City  of  Logansport  v.  Bmithy  64, 71  (3) . 

24.  Question  of  Faet  or  Late. — ^Negligence  becomes  a  question  of 
law  only  when  the  facts  and  Inferences  therefrom  give  rise,  in 
the  minds  of  reasonable  persons,  to  but  one  conclusion. 

Uolcomb  v.  Nortnan,  87, 97  (8). 

25.  Contributory. — Burden  of  Proof. — The  burden  of  proving  con- 
tributory ueglipenci*  Is  on  defendant. 

Indiana  Union  Traction  Co.  v.  Myers,  046, 648  (1). 

26.  Contributory. — Burden  of  Proof. — Danger. — Presumptions. — 
Proof  that  de<*edent  knew  that  the  railroad  cra«»slug  on  which  he 
was  killed  was  dangerous  does  not  establish  contributory  negli- 
gence, as  contributory  negligence  must  be  established  by  evidence 
and  not  by  presumptions. 

Indiana  Union  Traction  Co.  v.  Myers,  016, 651  (6). 

27.  Last  Clear  Chance. — Complaint. — Instructions. — Fnder  general 
allegations  of  ncpllifence,  evidence  is  admissible  to  show  that  de- 
fendant violated  a  duty  under  the  doctrine  of  "last  clear  chance,'* 
and  an  instruction  as  to  liability  thereunder  is  proper  where 
there  is  evidence  tending  to  show  a  violation  of  such  duty. 

Indiana  Union  Traction  Co.  v.  Myers,  640, 654  (10). 
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28.  Street  Railroads. — Repair  of  Street  Between  Tracks. — Instruc- 
tions,— An  instruction  tliat  it  Is  tlie  duty  of  a  street  railroad  com- 
pany to  keep  in  a  reasonably  safe  condition  for  travel  tliat  part 
of  the  street  occupied  by  its  tracks,  is  not  erroneous. 

Indianapolis  Traction^  etc.,  Co.  v.  Springer,  35, 42  (8) . 

29.  Partial  Instructions  Supplemented  ty  Others. — Proximate 
Cause. — An  instruction  in  an  action  for  negligence  against  a  city, 
omitting  the  requirement  that  before  the  plaintiff  can  recover  he 
must  establish  the  city's  negligence  and  that  it  was  the  proximate 
cause  of  his  injuries,  is  not  prejudicial,  where  other  instruc- 
tions supplied  such  elements.    * 

Indianapolis  Traction,  etc.,  Co.  v.  Springer,  35, 43  (11) . 

30.  Concurrent. — Instructions. — An  instruction  that  If  two  or  more 
causes  combine  to  produce  an  injury,  a  person  who  is  not  re- 
sponsible for  any  one  thereof,  and  was  free  from  fault,  may  re- 
cover for  such  Injury,  is  correct. 

Indianapolis  Traction,  etc.,  Co.  v.  Springer ^  35, 43  (12) . 

31.  Instructions. — Omissions. — Supplementing  hy  Others. — ^An  in- 
struction in  a  negligence  case,  omitting  essential  elements,  is  not 
objectionable,  where  such  elements  are  supplied  in  other  instruc- 
tions. Indianapolis  Traction,  etc.,  Co.  v.  Springer,  35, 44  (13) . 

32.  Several  Acts  of. — Street  Railroads. — Interrogatories. — In  an 
action  by  a  bicyclist  against  a  street  railroad  company  for  in- 
juries alleged  to  have  been  caused  by  the  company's  negligence  in 
maintaining  a  hole  in  the  street  between  the  rails  in  its  track 
and  in  operating  its  car,  answers  to  the  interrogatories  to  the 
jury  showing  that  the  company  was  not  negligent  in  operating  its 
car,  do  not  overthrow  a  general  verdict  for  the  plaintiff. 

Indianapolis  Traction,  etc.,  Co.  v.  Springer,  35, 41  (5) . 

33.  Electricity. —  Verdict. —  Interrogatories. —  Conflict. —  Where  a 
complaint  alleges  that  plaintiff*s  decedent  undertook  to  fasten  a 
hanging,  apparently  insulated,  electric  light  wire  so  that  his  chil- 
dren and  other  persons  would  not  come  In  contact  therewith,  and 
that  he  received  a  fatal  shock  therefrom,  a  general  verdict  for 
the  plaintiff  Is  not  overturned  by  answers  to  interrogatories  to 
the  jury  showing  that  decedent  had  five  months'  experience  with 
the  wires  of  a  traction  company  and  knew  the  dangers  of  live 
wires.  City  of  Tipton  v.  Racohs,  681,  684  (4 ) ,  687  (4 ) . 

34.  Electricity. — Hanging  Wires. — Contributory  Negligence. — Com- 
plaint.— Verdict. — Where  the  complaint  alleged  that  plaintiff's 
decedent  had  l)een  working  for  a  traction  company  about  five 
months  and  had  learned  that  uninsulated  hanging  wires  were 
dangerous,  that  defendants'  electric  light  wire  had  broken  and 
one  end  was  hanging  so  as  to  endanger  plaintiff's  children  and 
other  persons  passing  along  the  street,  that  the  wire  appeared  to 
be  insulated  at  certain  places,  that  he  took  hold  of  the  wire  at 
an  apparently  Insulated  place,  receiving  a  fatal  shock,  the  ques- 
tion of  contributory  negligence  is  one  of  fact  and  a  general  ver- 
dict for  the  plaintiff  is  a  finding  that  decedent  was  not  contrib- 
utorlly  negligent.  City  of  Tipton  v.  Racobs,  681, 683  (2) . 

inSWSFAPEBS^ 

Cuts  in,  use  of,  as  evidence,  see  Evidence  8;  Indiana  Union  Trac- 
tion Co.  v.  Scribner,  621,  639  (24). 
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HBW  TBIAIr— 

On  crofw-complaint  bow  secared,  see  Appeal  14;  Topp  ▼.  Standard 

Metal  Co.,  483,  489  (5). 
As  to  presentation  of  motion  for,  see  Appeal  15;  Owen  y.  Harriott, 

lUK  3G5  (3). 
Causes  for,  oannot  be  assigned  independently  on  appeal,  see  Appeal 

24;  Thieme  d  Wagner  Brew,  Co.  v.  Kessler,  284.  285  (1). 

Improper  appointment  of  surveyor  to  locate  boundary  line  consti- 
tutes ground  for,  see  Boundaries  C;  Myers  v.  Reynolds,  233, 
238  (7). 

1.  Grounds  for. — Rulings  on  Pleadings. — Ordinarily,  rulings  In  tbe 
making  up  of  tbe  issues  in  a  case  do  not  constitute  grounds  for  a 
new  trial.  Lupton  v.  Coffel,  446, 449  (2 ) . 

2.  Orounds.-^Refnsing  to  Strike  Out  Complaint. — Failure  to  An- 
swer Questions  on  Examination  Before  Trial. — The  refusal  of  the 
trial  court  to  strike  out  the  plaintiff's  complaint  for  the  reason 
that  plaintiff  refused  to  answer  certain  questions  on  his  exam- 
ination before  a  notary  public,  prior  to  the  trial.  Is  not  a  ground 
for  a  new  trial.    Trippe  v.  Carr,  80  Ind.  371,  distinguished. 

Lupton  V.  Coffel,  446, 449  (3) . 

3.  Excessire  Recovery. — Wills. — Bequests. — ^That  the  amount  of 
recovery  is  excessive,  is  not  a  ground  for  a  new  trial  in  an  actlcm 
by  a  legatee  to  recover  a  legacy,  such  action  not  being  "upon  a 
contract  or  for  the  Injury  or  detention  of  property"  (§585  Burns 
1908,  §559  R.  S.  1881).  I^pfon  v.  CojOTel,  446, 452  (6). 

4.  Surprise. — Evidence  Admissible  Within  Issues. — A  new  trial 
should  not  be  granted  on  the  ground  of  surprise  occasioned  by  the 
introduction  of  evidence  admissible  within  the  issues. 

Broderick  v.  Pittsburgh,  etc.,  R.  Co.,  224, 227  (5). 

5.  Netcly 'Discovered  Evidence. — Affldarit  Therefor. — Essentials. — 
Diligence. — An  affidavit  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  must  set  forth  the  facts  showing  the  dili- 
gence used  to  discover  such  evidence. 

Broderick  v.  Pittsburgh,  etc.,  R.  Co.,  224, 227  (6) . 

6.  ycirly-Discovered  Evidence. — Diligence. — A  new  trial  will  not 
be  granted  on  the  ground  of  newly-discovered  evidence,  where  If 
proix^r  diligence  had  been  used  the  evidence  would  have  been 
discovered.  Broderick  v.  Pittsburgh,  etc.,  R.  Co.,  224, 227  (7) . 

7.  Ncwly-Discovercd  Evidence. — Cumulative. — Where  the  alleged 
newly-discovered  evidence  is  merely  cumulative,  a  new  trial  will 
not  be  granted.      Broderick  v.  Pittsburgh,  etc.,  R.  Co.,  224, 228  (8) . 

8.  Motions  for. — Separate  Issues. — Cross-complaints. — Mechanics* 
Liens. — In  a  suit  for  foreclosure  by  a  holder  of  a  mechanic's  lien 
against  the  owner  of  the  property  and  other  holders  of  mechanics* 
liens,  the  other  lienholders  filing  cross-complaints  for  foreclosure, 
the  owner's  motions  for  a  new  trial  should  be  sejmrate  as  to  the 
plaintiff  and  the  cross-complainants,  the  issues  being  separate. 

Topp  v.  Standard  Metal  Co.,  483, 489  (6). 

9.  As  of  Right. — Landlord  and  Tenant. — Possession. — A  new  trial 
as  of  right  cannot  be  demanded  in  actions  solely  for  the  posses- 
sion of  real  property,  but  may  be  where  the  title  to  real  estate 
is  litigated.  Everett  y,  Irwin,  263, 266  (5) . 

NOTABIES  PUBLIC— 

Duties  of,  in  examination  of  party  before  trial,  see  Discovery;  Lup- 
ton V.  r  off  el,  440,  i^  (4). 
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MECHANICS'  LIEKS— Continued. 

3.  Materials  Furnished  to  Insolvents. — Notice. — Mortgages. — Stare 
Decisis, — Where  a  vendor  sold  to  an  insolvent  corporation  certain 
machinery  to  be  used  in  constructing  its  factory,  accepting  such 
company's  notes  therefor,  holders  of  mortgages  on  such  factory, 
executed  by  such  corporation  subsequently  thereto,  are  entitled 
to  priority,  where  the  vendor  failed  to  file  a  notice  of  a  lien,  al- 
though at  the  time  of  the  sale  the  Supreme  Court  had  decided  in 
a  similar  case  that  the  vendor  was  entitled  to  such  lien  without 
the  filing  of  a  notice,  in  another,  that  he  was  not,  and  in  another 
and  later,  that  he  was  so  entitled,  the  first  and  last  decisions 
being  subsequently  overruled. 

Herron  v.  Whitely,  etc.,  Castings  Co.,  335, 339  (4). 

4.  Time  for  Enforcement — Receivers. — Orders  as  to  Creditors. — 
Where  property  against  which  mechanics*  liens  were  filed 
was  taken  into  custody  by  a  receiver  and  sold  on  October  4,  by 
order  of  the  court,  the  holders  of  the  liens  being  parties  to  the 
suit,  the  decree  providing  that  "all  liens  of  whatsoever  kind  ex- 
isting upon  or  against"  the  property  shall  be  "transferred  from 
the  proi^erty  to  the  fund  arising  from  the  sale  thereof,  and  that 
the  rights  and  Interests  of  the  parties  ♦  ♦  •  be  and  the  same 
shall  be  transferred  to  the  fund  arising  from  the  sale,"  and  the 
court  ordered  all  claims  to  be  filed  on  or  before  December  15, 
lienbolders  whose  statutory  period  for  filing  foreclosure  suits  ex- 
pired October  21,  but  who  filed  their  intervening  petitions  on 
November  26  for  the  enforcement  of  their  liens,  were  entitled 
to  have  such  liens  enforced,  equity  treating  the  rights  of  credit- 
ors as  fixed  at  the  time  of  the  appointment  of  the  receiver. 

Randall  v.  Wagner  Glass  Co.,  439, 441  (1) ,  442  (1) . 

5.  Enforcement  of. — Time  for. — Mortgages. — rnder  §8299  Burns 
1908,  Acts  1889  p.  257,  §4,  holders  of  mechanics'  liens  have  one 
year  from  the  filing  of  the  notice  of  Hen,  or  from  the  expiration 
of  the  credit  given,  within  which  to  file  suits  to  enforce  such 
liens;  and  this  rule  has  been  applied  in  favor  of  a  Junior  mort- 
gagee who  was  not  made  a  party  to  the  lien  foreclosure  suit. 

Randall  v.  Wagner  Glass  Co.,  439, 442  (4) . 

6.  Buhcontractors. — Complaint. — A  complaint  to  foreclose  a  me- 
chanics* lien,  showing  that  such  lien  was  taken  by  subcontractors 
for  services  and  materials  furnished  prior  to  the  act  of  1909 
(Acts  1909  p.  295)  is  insufficient,  since  prior  to  the  taking  efifect 
of  such  act  subcontractors  were  not  entitled  to  such  a  lien. 

Topp  V.  Standard  Metal  Co.,  483, 485  (1) . 

7.  Complaint. — Sufficiency  for  Personal  Judgment. — A  complaint 
bv  a  contractor  for  services  performed  for  defendant,  prior  to  the 
taking  effect  of  the  act  of  1909  (Acts  1909  p.  295),  and  to  fore- 
close a  mechanics*  lien  therefor,  may  be  sufficient  for  the  recovery 
of  a  personal  Judgment,  but  not  for  the  foreclosure  of  such  Hen. 

Halstead  v.  Stahl,  G00\,  602  (3) . 

8.  Materials. — Furnishing  for  Defendant's  Use. — Cross-Complaint. 
— A  cross-complaint  to  foreclose  a  mechanics*  Hen  for  materials 
furnished,  alleging  that  defendant  employed  a  certain  person  to 
furnish  the  required  labor  and  materials  to  construct  a  furnace 
in  a  house,  that  such  i)eraon  bought  the  materials  for  such  pur- 
pose, that  the  plaintiff  sold  the  materials  to  such  person  for  such 
purpose,  and  that  they  were  actually  used  in  defendant's  house, 
sufficiently  shows  that  plaintiff  sold  such  materials  for  use  In 
defendant's  house.  Topp  v.  Standard  Metal  Co.,  483, 486  (2) . 
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FABBHT  AVB  CHUiD— ContinnecL 

S.  Bcrvices, — Presumptions. — Burden  of  Proof, — Instructions. — In 
itu  action  by  a  daughter  against  the  administrator  of  her  mother*s 
estate  for  services  rendered  to  the  mother,  an  instruction  that  the 
plaintiff  may  recover  upon  proof  of  an  express  promise  to  pay 
therefor,  or  of  circumstances  from  which  the  law  will  imply  a 
contract  to  pay  therefor,  is  not  erroneous,  where  it  is  followed 
by  an  instruction  showing  what  facts  are  necessary  to  form  the 
basis  of  an  implied  contract,  and  also  showing  that  the  presump- 
tion is  against  an  implied  contract  and  that  the  burden  is  upon 
the  plaintiff  to  establish  the  facts  overthrowing  such  presumption 
and  establishing  the  contract. 

MiUer  V.  Miller,  239, 234  (5),  244  (5) . 

4.  Services, — Contracts. — Jury. — Appeal. — The  verdict  is  ordinar- 
ily conclusive  as  to  the  mixed  question  of  law  and  fact  whether  a 
child  is  entitled  to  recover  for  sen*ices  rendered  to  the  parent, 
where  the  Jury  is  properly  instructed. 

Miller  v.  Miller,  239, 244  (6) . 

5.  Services, — Contracts. — Admissions, — Instructions. — In  an  action 
by  a  daughter  againnt  the  administrator  of  her  mother's  estate  for 
services  performed  for  her  mother,  an  instruction  as  to  the  legal 
effect  of  certain  alleged  admissions  of  the  plaintiff,  without  con- 
sidering any  other  evidence  in  the  case,  is  not  prejudicial,  where 
other  instructions  covered  the  law  of  the  case  otherwise. 

If «fer  V.  Af tWer,  239, 245  (7). 

6.  Services. — Contracts, — Instructions. — An  instruction,  in  an  action 
by  a  daughter  against  the  administrator  of  her  mother's  estate 
for  services  rendered  to  her  mother,  that  the  Jury,  in  estimating 
the  amount  of  recovery,  should  consider  any  benefits  the  daughter 
might  have  received  from  her  mother,  and  any  use  of  her  motli- 
er*s  farm  beneficial  to  the  daughter,  and  all  other  facts  which 
will  aid  in  determining  the  reasonable  amount  due,  is  not  preju- 
dicial to  the  estate.  Miller  v.  MUler,  239, 246  (8) . 

FABTIGIPLES^ 

Use  of,  see  Pleading. 


See  Action. 

Question  of,  how  raised,  see  Bills  and  Notes  18 ;  Harrison  v.  State 
Bank,  etc.,  568,  570  (4). 

Examination  of,  before  trial,  see  Discovery. 

Competency  to  testify  in  claims  against  estates*  see  E2xbcutobs  and 

ADM  in  ISTRATOBS. 

In  action  by  county  treasurer  to  recover  deposited  funds,  see  Offi- 
cers 2;  Fry  v.  Coovert,  598,  600  (2). 

Beneficiaries. —  Contracts. —  Notes. —  Mortgages. —  '^Trustee  of  an 
Express  Tt^st," — Where  a  husband  acted  as  the  agent  of  his  wife 
in  the  sale  of  goods,  and  a  note  and  mortgage  In  payment  for  the 
goods  were  executed  to  him,  he  may  maintain  a  suit  thereon  in 
his  own  name  as  the  "trustee  of  an  express  trust."  (§252  Bums 
1908,  §252  R.  S.  1881.)  Owen  y,  Harriott,  S59,3G2  (2). 

PABTinOK— 

See  Tenancy  in  Common. 


INDEX,  761 

MONEY  BECEIVEB— Continued. 

to  show  that  defendant  held  the  money  as  plalntltTs  attorney  or 
in  any  other  fiduciary  capacity. 

Reister  v.  Bruning,  570, 571  (1). 

2.  Assumpsit — Implied  Contracts. — The  action  for  money  had  and 
received  rests  upon  an  implied  promise,  and  may  be  maintained, 
by  the  person  entitled  thereto,  against  any  person  who  has  re- 
ceived money  which,  in  good  conscience,  he  should  not  retain. 

Jackson  v.  Creek^  541, 547  (6). 

3.  Special  Contracts. — In  certain  instances  a  common  count  for 
money  had  and  received  may  be  sustained  by  proof  of  a  special 
or  an  express  contract  Jackson  v.  Creek,  541, 550  (8). 

4.  Rents. — Special  Contracts. — Evidence. — A  purchaser  whose  con- 
tract called  for  the  rents  of  the  purchased  farm  for  the  current 
year,  if  he  paid  the  purchase  money  by  January  1,  may  recover 
therefor,  on  making  such  payment,  under  an  action  for  money 
had  and  received,  the  vendor  receiving  the  rents  being  under  an 
Implied  contract  to  pay  the  money  received  to  the  purchaser,  the 
contract  and  deed  being  competent  evidence  in  the  action. 

Jackson  v.  Creek,  541, 551  (9). 

5.  Rents. — Demand. — Interrogatories. — In  an  action  of  assumpsit 
for  rents  received  against  a  vendor,  his  wife,  and  tenant,  inter- 
rogatories showing  that  the  tenant  paid  them  to  the  vendor,  that 
no  demand  was  ever  made  upon  the  wife,  and  that  the  vendor 
alone  received  and  retained  them,  are  in  irreconcilable  conflict 
with  a  general  verdict  for  the  plaintiff  against  such  wife. 

Jackson  v.  Creek,  541, 552  (10). 

6.  Rents. — Peremptory  Instruction. — In  an  action  of  assumpsit  for 
rents  received  against  a  vendor,  his  wife,  and  tenant,  a  per- 
emptory instruction  should  be  given  for  the  wife,  where  the  evi- 
dence showed  that  the  rents  were  received  and  retained  by  the 
husband  alone.  Jacksonv.  Creek,  54:1, 562  (11). 

7.  Rents. — Contracts. — Instructions. — In  an  action  of  assumpsit 
for  rents  received  against  a  vendor,  his  wife  and  tenant,  an  in- 
struction that  if  the  vendor  and  his  wife  contracted  as  a  part 
of  the  sale  to  give  the  rents  to  the  purchaser  and  defendants  re- 
ceived and  converted  them  to  their  own  use,  the  jury  should  find 
for  the  plaintiff  for  the  amount  of  such  rents,  is  bad,  since  the 
instruction  does  not  show  that  the  tenant  knew  of  the  contract 
to  pay  the  rents  to  such  purchaser,  and  since  the  purchaser  was 
not  required  by  such  Instruction  to  perform  the  conditions  of  his 
contract,  which  alone  entitled  him  to  such  rents. 

Jackson  v.  Creek,  541, 552  (12) . 

8.  Rents. — Contracts. — Instructions. — ^In  an  action  for  rents  re- 
ceived, against  the  vendor,  his  wife,  and  tenant,  the  purchaser's 
contract  entitling  him  to  the  rents  provided  he  paid  the  purchase 
money  by  January  1,  an  instruction  that  if  a  subsequent  agree- 
ment were  made  "in  which  said  phiintiff  released  the  defendants 
from  the  payment  to  him  of  said  rents  then  •  •  ♦  [the  jury] 
should  find  for  the  defendants,"  is  erroneous,  in  leaving  an  infer- 
ence that  the  rents  belonged  to  the  plaintiff,  whereas  they  did 
not  until  a  full  compliance  by  him  with  the  original  or  subse- 
quent contract  was  made.  Jackson  y.  Creek,  541, 553  (13). 
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FLEADINQ*— Continaed. 

Complaint  against  lighting  company  for  negligence,  see  Elbctricity 
5;  Indianapolis  Light,  etc.,  Co,  v.  Dolby,  406,  411  (S). 

Complaint  for  injunction,  see  Injunction. 

Complaint  to  prevent  threatened  sale  of  real  property,  see  Injunc- 
tion 13;  First  Sat.  Bank  v.  iSavin,  266,  272  (5). 

Complaint  on  insurance  policy,  see  Insubance  2,  3;  Connecticut 
Mut.  Life  Ins,  Co.  v  King,  587. 

Complaint  to  review  judgment,  see  Judgment. 

Complaint  for  possession,  see  Landlord  and  Tenant;  Everett  v. 
Jricin,  2(j3,  204  (4). 

Complaint  in  action  by  servant  against  master,  see  Master  and 
Servant  15-28. 

Complaint  for  foreclosure  of  Hen,  see  Mechanics*  Liens  6,  7. 
Complaint  for  money  had  and  received,  see  Monev  Received  1; 
Reister  v.  Bruning,  570,  571  (1). 

Complaint  to  restrain  city  from  moving  structure  supposed  to  en- 
croach uiwn  alley,  see  Municipal  Corporations  12;  Town  of  New 
Castle  V.  Hu7it,  249,  252  (2). 

Complaint  for  negligence,  see  Negligence  20-23. 

Complaint  to  quiet  title,  see  Quieting  Title. 

Complaint  in  railroad  cases,  see  Railroads  30,  31. 

Complaint  against  railroad  company  for  trespass,  see  Trespass; 
Cleveland,  etc.,  R.  Co.  v.  Doan,  322,  325   (3). 

Complaint  for  legacy,  see  Wills. 

2.  Suffleiencif. — A  statement  of  facts  con.Rtltuting  a  cause  of  ac- 
tion, sufflc'ient  to  enable  a  perHon  of  common  understanding  to 
know  what  is  intended,  is  sufficient.      Brier  \.Mankcy,l,V^,  (5). 

3.  Essentials. — Allegations  of  a  complaint  which  convey  to  the  de- 
fendant full  information  of  the  facts  relie<l  u(>on,  and  are  suffi- 
cient to  bar  another  action  for  the  same  cause,  are  sufficient  as 
against  a  motion  to  make  more  specific. 

Ryan  v.  Parker,  698,  701  (2). 

4.  Prolixity. — A  leng^-hy  complaint  will  be  sustained  on  appeal,  if 
it  contains  the  essential  averments. 

Indianapolis  Light,  etc.,  Co.  v.  Dolly,  406, 408  (2). 

5.  Statutory  Requisites.^The  statute  (§343  Burns  190«,  |3as  R.  S. 
1881)  requires  only  that  a  complaint  shall  contain  "a  statement 
of  the  facts  constituting  the  cause  of  action,  In  plain  and  concise 
language,  ♦  ♦  •  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  intended.'* 

Holcomb  V.  Norman,  87, 91  (2). 

6.  Facts.— Inferences. — Although  the  courts  in  construing  a  com- 
plaint will  not  indulge  inferences  to  supply  wholly  omitted  facts, 
still  a  fact  alleged  in  a  complaint  carries  with  it  all  facts  that 
are  necessarily  inferred  from  such  fact. 

Holcomb  V.  Norman,  87, 90  (1). 

7.  Paragraphs. — Inconsistencies. — Inconsistent  theories  of  a  ojiuse 
of  action  should  not  be  allegt^  in  a  single  paragraph  of  complaint, 
but  may  be  alleged  Ui  different  paragraphs. 

Indiana  Rolling-Mill  Co.  v.  Livczey,  396, 402  (3). 

8.  Allegations. — Duty. — Conclusions. — An  allegation  that  it  was  the 
duty  of  defendant  to  do  or  not  to  do  a  certain  thing,  is  a  conclu- 
sion, a  statement  of  the  facts  being  necessary. 

East  V.  Amhurn,  530, 533  (2). 
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PLEADINGh-<;oiitinaed. 


9.  Before  Justices  of  the  Peace. — Essentials, — A  complaint  before 
a  justice  of  the  peace,  Riiflicient  to  apprise  defendant  of  the  na- 
ture of  the  demand  made,  and  to  bar  another  action  for  the  same 
cause,  is  sufficient.  Everett  \\ I rwiny2m,2VA  (3). 

10.  Substituted  Complaint. — A  substituted  complaint  takes  the 
place  of  the  original  complaint;  and  in  the  absence  of  the  orig- 
inal, the  demurrer  to  the  complaint  will  be  considered  as  ad- 
dressed to  the  substituted  complaint. 

nitz  V.  Warner,  G12,  G14  (1). 

III.    Answer  and  Cross-Complaint. 

Absence  of  direct  averments  in  answer  does  not  prevent  its  consid- 
eration on  appeal,  see  Appeal  12 ;  Bcssirc  <g  Co.  v.  Corn  Product h 
Mfg.  Co.,  20S.  307   (10). 

Answer  that  note  sued  on  was  given  for  bucket-shop  transaction, 
see  Bills  and  Notes  11,  12;  Wilson  v.  Xational  Fowler  Bank, 
689. 

Answer  in  actions  against  carriers,  see  Carriers  4,  5. 

Answers  in  actions  for  breach  of  contract,  see  Contracts  53-57. 

.\nswer  In  divorce  cases,  see  Divorce  3;  Skinner  v.  Skinner,  670. 
671   (3). 

Answer,  in  suit  by  tenant  In  common  for  partition,  see  Tenancy  in 
Common  4,  6;  Qeiscndorff  v.  Cobhs,  573. 

Cross-complaint  to  foreclose  lien,  see  Mechanics*  Liens  8;  Topp  v. 
Standard  Metal  Co.,  483,  486  (2). 

Cross-complaint,  motion  for  a  new  trial  upon,  see  New  Trial  8; 
Topp  v.  Standard  Metal  Co..  483.  4S9  (G). 

Disclaimer  renders  defective  description  in  quiet  title  case  harmless 
error,  see  Quieting  Title  2;  Schienske  v.  Downey,  214,  21G  (2). 

11.  Partial. — A  partial  answer  addressed  to  an  entire  complaint 
is  bad.  Bessire  d-  Co.  v.  Corn  Products  Mfg.  Co.,  298, 302  (2) . 

12.  Set-Off. — Admissions. — A  plea  of  set-oflP  for  an  amount  alleged 
to  be  due  to  the  defendant  under  the  contract  sued  upon,  admits 
the  execution  of  such  contract. 

Bessire  d  Co.  v.  Com  Products  Mfg.  Co.,  298, 303  (3) . 

IV.    Demurrer. 

Overruling  demurrer  to  complaint  not  material,  where  same 
question  is  presented  on  exceptions  to  conclusions  of  law,  see  Ap- 
peal 9;  Indianapolis,  etc.,  Traction  Co.  v.  Arlington  Tel.  Co., 
657,  659  (1). 

Exceptions  to  overruling  of  demurrer  to  paragraphs  of  complaint, 
see  Appeal  10;  Brier  v.  Mankey,  7,  9  (1). 

Overruling  demurrer  to  complaint,  harmless,  where  si)ecial  findings 
show  right  result  was  reached,  see  Appeal  75;  Shank  v.  TrustccH. 
etc.,  331,  334  (5). 

13.  Demurrers  to  Ansicers. — Form. — A  demurrer  to  a  paragraph  of 
answer  of  set-off,  or  counterclaim,  alleging  that  such  paragraph 
docs  not  state  facts  sufficient  "to  constitute  a  defense"  to  the 
complaint,  is  insufficient  to  present  any  question. 

Albaugh  Bros.,  etc.,  Co.  v.  Lynas,  30, 32  (1). 
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^f  ':  :;  In  ^!t»-»*  "f  j»;«!.ni*^i.t.  >:»^  J'nciiE^tT  1.  2l 

\'  •;  t  f..r  a  i>-T  trJi:.  •^^e  New  Tbiau 

V--V  •-•  •  o^  ^••^•^•»»in'''»!nt,  !k»w  secured,  »e  Appeal  14;  Topp  v. 

J^t'i'.'.'ird  M*'-jI  '  '/,  4<>.  4<«   l.'l. 

14.  T'y  i^trike  O^t  — H^rwU^*  Errrtr. — Appeal. — It  is  not  reTcreible 
eiT«.T  tu  OTerru.e  a  motion  ti*  <trike  mit  parti*  of  a  pleading. 

Cl€  r^frnttd,  €tc^  R.  Co.  T.  Doan,  322, 325  (2) . 

VI.     I&sui^s  Pwir  A5D  Vauaxce. 

Varian'v  may  be  rr.rpwted  by  amendment,  aee  Appeal  65;  HtockwaU 
V.  Whit*h*c4.  4'2X  AS!^  <7l. 

Variar,<-e  li^-twe^n  pN-adln^  and  proof,  we  Conteacts  49;  Stock  tcell 
\.   Whihh*ad,  AlSii,  4:>  (OK 

ir».  f'Inim  Anninxt  Entnir. — Theory. — Tariamce, — A  failare  of  a 
c'laimai.t  acainst  a  det-eilent's  estate  to  prove  tier  case  upon  the 
pre<'i*t^  theory  outlined  by  the  facts  pleaded,  is  not  fatal  to  her 
n^.-ttyfry,  Taber  v.  Zehner,  ICo,  173  (7 ) . 


5iw  .VrnTTRSE  Possession  ;  Laxdloid  a5d  Tenajjt  :  Replevin  ;  Ten- 
ant Y   IS  COUUOS. 

Apitojil  from  jndimient  for.  In  favor  of  landlord,  lies  to  Api>ellate 
<'ourt,  j^i'  Appi:.\L  5:  Krentt  v.  /ririw,  2«3,  264  (1). 

A«»  oviilenoe  that  nn  Indorsee  Is  an  innocent  purchaser  of  a  note,  see 
l^iLLH  AWD  NcxTKs  7;   \VH9on  V.  National  Fowler  Bank,  6S9,  694 

Jiiri^sili^'tlon  of  justices  in  cases  for,  see  JusncEfi  of  the  Peace; 
i:r,rctt  V.  Irtcin,  263,  264  (2). 


See  Appeal^ 

PBEST7MPTI0H— 

Tliat  action  of  trial  court  was  proper,  flee  Appeal  00;  Miller  v.  Mil- 
ler, 2:ii).  241  (1). 

That  Instruction  was  justified  by  evidence  where  such  evidence  was 
admissible  within  issues,  see  Appeal  61;  Holt  v.  Myers,  118, 
120  (1). 

Of  evidenre  of  express  notice  that  dog  was  vicious,  where  instruc- 
tion snid  that  dt'fendaiit  was  liable  if  he  had  notice,  express  or 
Implied,  the  evidence  not  being  in  the  record,  see  Appeal  83; 
Holt  v.  Mifcrs,  lis,  121   (3). 

That  instruction  was  justified  by  evidence,  where  evidence  is  not  in 
record,  see  Appeal  84 ;  Holt  v.  Myers,  118,  121  (4). 

That  purchaser  of  note  acted  in  good  faith,  see  Bills  and  Notes  9; 
Wiison  V.  Xational  Fowler  Bank,  OSO,  695  (10). 

That  gowls  were  In  good  condition  when  received,  see  Cabriebs  5: 
Cleveland,  etc.,  R.  Co.  v.  i^ehaefer,  371,  380  (12). 

Thnt  goods  were  received  in  good  condition  by  last  carrier,  see  Cab- 
riebs 7;  Cleveland,  etc.,  li.  Co.  v.  ^chaefcr,  371,  381  (13). 
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That  steamboat  sank  because  of  owner's  negligence,  see  Carriers 
18;  Indiana  Union  Traction  Co,  v.  BcHhner,  621,  640  (26). 

That  action  of  certain  directors  is  for  good  of  corporation,  seo 
Corporations  3;  McCallisier  v.  Shannondale,  etc.,  Tel.  Co.,  517, 
528  (8). 

Of  death  by  unexplained  absence  for  seven  years,  see  Evidence  1 ; 
Connecticut  Mut.  Life  Ins.  Co.  v.  King,  587,  504  (7). 

That  appointment  of  special  judge  was  proper,  see  Judges  2 ;  Owen 
V.  Harriott,  359,  369  (7). 

In  an  action  to  review,  in  favor  of  the  Judgment  rendered,  see 
Judgment  7;  Edwards  v.  Van  Cleave,  317,  351  (5). 

PBINCIPAL  AND  AGENT— 
See  Contracts  47,  49 ;  Sales. 

Process  may  be  served  on  agents  of  corporations,  see  Action  2; 
Edwards  v.  Van  Cleave,  347,  351  (6). 

Ratification  of  acts  of  agent,  see  Carriers  21 ;  Indiana  Union  Trac- 
tion Co.  V.  Scribner,  621,  629  (6),  631  (6). 

Oral  evidence  to  identify  person  as  agent,  see  Contracts  60; 
Stockwell  v.  Whitehead,  423,  430  (12),  431  (12). 

Service  of  process  upon  agent  of  foreign  company,  see  Courts  5; 
McCord  V.  Illinois  Nat.  Fire  Ins.  Co.,  602,  607  (6). 

Declarations  of  agent,  see  Evidence  11-33;  Indiana  Union  Traction 
Co.  V.  Scribner,  621. 

Facts  showing  agency,  see  Insurance  6;  McCord  v,  Illinois  Nat. 
Fire  Ins.  Co.,  602,  606  (4),  608  (4). 

Service  on  agent  of  foreign  corporation,  see  Process. 

Competency  of  agent  of  decedent  to  testify,  see  Wptnesses. 

1.  Authority. — Evidence. — An  agency  may  be  established  by  ap- 
pointment in  writing,  by  parol,  or  by  circumstances. 

Stockwell  v.  Whitehead,  423, 430  (10). 

2.  Authority. — Jury. — Wh€»ther  an  agent,  upon  the  evidence,  had 
authority  under  a  subscription  contract  to  execute  the  contract 
sued  upon  Is  a  question  for  the  Jury. 

Stockwell  V.  Whitehead,  423, 432  (14) . 

3.  Agency. — How  Established. — Evidence. — Conclusions. — ^The  afll- 
davlts  of  an  alleged  principal  and  an  agent,  that  such  alleged 
agent  was  not  an  agent  of  such  principal  are  conclusions,  the 
facts  being  essential  to  a  determination  of  the  question  of  agency. 

McCord  V.  Illinois  Nat.  Fire  Ins.  Co.,  602, 606  (3) . 

4.  Foreign  Corporations. — An  agent  for  a  foreign  corporation  Is 
one  who  shall  "directly  or  Indirectly  receive  or  transmit  money 
or  other  valuable  thing  to  or  for  the  use  of  such  corporations  or 
who  shall  in  any  manner  make  or  cause  to  be  made  any  contract, 
or  transact  any  business  for  or  on  account  of  such  foreign  cor- 
poration" (§4102  Burns  1908.  §3026  R.  S.  1881). 

McCord  V.  Illitwis  Nat.  Fire  Ins.  Co.,  602,  007  (7) . 

5.  Agency. — Interwhan  Railroads. — Excursion  Boats. — In  an  ac- 
tion by  an  administrator  for  the  death  of  his  decedent  caused  by 
the  alleged  negligence  of  defendant  inter  urban  railroad  company 
in  operating  an  excursion  boat,  evidence  that  the  superintendent 
of  transportation  x>t  such  interurban  railroad  company  purchased 
such  boat,  that  the  company's  board  of  directors  rebuilt  it  and 
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placed  the  company's  servants  in  charge  thereof,  shows  an  asrmcy 
siitHcieiit  to  wurruut  the  admission  of  his  declarations  concerning 
sucti  Ijoat  and  the  pr<x'<H»<l8  therefrom,  regardless  of  his  authority 
tu  run  excurnions  for  the  company. 

Indiana  I  ,tion  Traction  Co,  v.  Scribner,  621, 636  (17) . 

6.  Hales. — Warranty  of  Quality. — Implied  Powers. — An  agent  em- 
ploy ihI  merely  to  8ell  and  deliver  mules  has  no  Implied  authority 
to  hind  his  )>rlnci])al  hy  a  warranty  of  quality,  and  to  charge  the 
principal  with  such  warranty,  authority  in  fact  to  make  it  must 
Ik?  shown.  Brier  v.  Mankey,  7, 13  (7) . 

7.  Hpccial. — Acts  Outside  of  Actual  Authority. — The  acts  of  a 
8p#»<i:il  n^'ut  outside  his  actual  authority,  in  tlie  absence  of 
circuniRtances  giving  him  implied  power,  are  not  binding  upon 
his  princiiml.  Briery.  Mankcyy  7, 13  (6). 

8.  Ratification. — Interurban  Railroads. — Steamboat  Excursions. — 
Avccpiiny  Fares. — The  acceptance  by  an  interurban  railroad  com- 
pany of  fares  on  a  steamtwat  excursion  run  in  connection  with 
such  company's  business,  estops  sucli  company  from  denying  lia- 
bility for  ne^ligeni'e  committed  in  the  operation  of  such  boat, 
the  officers  of  the  company  being  presumed  to  l)e  acquainted  with 
its  business,  and  to  Icnow  the  source  of  its  revenues. 

Indiana  Union  Traction  Co.  v.  8cribnei\  621,  G29  (7) . 

1).  Ratification. — Ratification  l)y  a  corporation  may  be  shown  by  its 
<'oiiduct  as  well  as  by  a  vote  of  its  directors,  and  such  conduct 
may  be  shown  by  an  affirmation  of,  or  by  passive  acquiescence  in, 
the  act  done,  such  ratiHcation  having  the  same  effect  as  the  ante- 
cedent grant  of  authority*  to  do  the  act 

Indiana  Union  Traction  Co.  v.  Bcribner,  621,  630  (8) . 

10.  Ratification. — Corporations. — Estoppel. — ^A  corporation  is  es- 
topped to  question  the  authority  of  an  act  done  in  its  apparent 
l>ehalf  where  its  officers  know  thereof  and  accept  and  retain  the 
benefit  thereof,  such  corporation  lieing  required  to  affirm  or  dis- 
affirm the  entire  transaction. 

Indiana  Union  Traction  Co.  v.  Scrihner,  621, 630  (9). 

11.  Corporations. — Officers. — Notice. — Notice  to  the  officer  or  agent 
of  a  cort>oratlon  having  charge  of  the  matter  in  question,  is  notice 
to  the  cori)oration. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 631  (11). 

PROCESS— 

S<H»  Action. 

1.  M (it ion  to  Quash. — Foreign  Corporations. — Insurance. — License 
to  do  HuHtncas. — Agents. — Estoppel. — A  motion  by  a  foreign  in- 
surance corporation  to  quash  the  sheriff*s  return  to  a  summons, 
on  the  ground  that  such  corporation  was  never  licensed  to  trans- 
act business  within  this  State,  where  it  is  admitted  that  it  trans- 
acted business  within  the  State,  the  return  showing  the  summons 
to  have  been  served  upon  such  corporation's  agent,  should  be 
overruled,  such  corjwratlon  being  estopped  from  claiming  an  ex- 
emption from  process  because  of  its  violation  of  the  law. 

McCord  V.  Illinois  Nat.  Fire  Ins,  Co.,  602, 605  (1) . 

2.  Motion  to  Quash.  —  Foreign  Corporations.  —  Insurance. — Agen- 
cies. — A  motion  by  a  foreign  Insurance  corporation  to  quash  the 
return  to  a  summons,  on  the  ground  that  such  corporation's  offi- 
ct^rs  were  residents  of  a  foreign  state  and  that  It  maintained  no 
office  in  the  county  wherein  the  action  was  brought,  such  return 
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showing  such  summons  to  have  l)een  served  upon  such  coriH)rti- 
tion*s  agent,  should  he  overruled,  where  it  is  admitted  that  it 
transacted  business  within  the  State,  the  real  question  being 
whether  the  person  served  was  the  agent  of  such  corporation. 

McCord  V.  Illinois  Nat.  Fire  Ins.  Co.,  (502,  (50(5  (2). 

PBOXIMATE  CAT7SB— 

See  Masteb  and  Servant  17 ;  Neqliqence  ;  Kailloads. 

QUANTUM  MEBUIT— 

No  action  lies  on,  against  township,  see  Townships  5;  First  Nat. 
Bank  v.  Van  Buren  School  Tp.,  79,  8(5  (7). 

QUIETIKG  TITLB— 

1.  Defective  Descriptions. — Complaint. — A  complaint,  otherwise 
sufficient,  seeking  to  quiet  title  to  two  described  tracts  of  land, 
will  be  held  good,  where  one  of  the  descriptions  is  conceded  to 
be  sufficient  Schicnskc  v.  Doicncy,  214, 21G  (1). 

2.  Ejectment. — Defective  Descriptions. — Complaint. — Disclaimer. — 
Harmless  Error. — A  holding  that  the  description,  in  a  complaint, 
of  a  certain  tract  of  land  is  sufficient,  is  harmless,  where  defend- 
ants, in  open  court,  disclaim  any  interest  in  such  tract. 

Sehicnske  v.  Downey,  214, 21G  (2). 

3.  Complaint. — Judgment.— Description. — Sufficiency. — ^Where  In  a 
complaint  for  possession  and  to  quiet  title,  or  in  the  judgment  for 
I)08se6sion,  or  the  degree  quieting  such  title,  the  description  given 
win  enable  a  surveyor  to  identify  the  land,  it  is  sufficient. 

Sehicnske  v.  Downey,  214, 210  (3). 

4.  Description. — Complaint. — Sufficiency. — A  complaint  to  quiet 
title  to  the  west  half  of  lot  three  north  of  the  "Indian  boundary 
line,"  and  the  west  half  of  the  south  half  of  the  northwest  (luar- 
ter  south  of  such  line,  excepting  therefrom  five  acres  in  the  south- 
east quarter  thereof,  all  in  section  thirty-two,  township  thirty- 
seven  north,  range  seven  west,  in  Lake  county,  Indiana,  compris- 
ing the  west  half  of  the  northwest  fractional  quarter  of  said  sec- 
tion thirty-two,  the  west  line  of  which  is  located  at  a  point  eight 
and  eight-tenths  feet  west  of  the  northwest  corner  of  a  dwelling 
used  as  a  residence  by  defendants,  sufficiently  describes  the  lands. 

Sehicnske  v.  Downey,  214,  217  ( 1 ) . 

5.  Evidence. — Essentials. — The  plaintiff.  In  a  quiet  title  case,  must 
recover,  if  at  all,  upon  the  strength  of  its  own,  and  not  upon  the 
weakness  of  defendants'  title. 

Thieme  d  Wagner  Brew.  Co.  v.  Poling,  289, 290  (3) . 


BAILBOADS. 


(b)  COMPANIKS  AND  PERSONS  Ll- 
ABLK,  16. 

(c)  Accidents    at    CEOssmas, 

17-41. 

(d)  Injuries  to  Persons  on  or 

NEAR  TBAOKS,  42-46. 


I.     LOOATION,  1. 

II.   Rights  op  Wat.  2-7. 

III.  Construction,  Maintenance 

AND  Equipment,  8. 

IV.  Operation. 

(a)  Statutort,  Municipal  and 
Official  Regulation,  9-15. 

See  Carriers;  Constitutional  Law:  Contracts;  Damages;  Emi 
NENT  Domain  ;  Master  and  Servant  ;  Negligence  ;  Trespass. 

Contracts  to  pay  all  claims,  see  Contracts  20;  Indianapolis  Trac- 
tion, etc.,  Co.  v.  Springer,  35,  40  (4). 
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KA'IcUMM'e  In  nctioiifl  ngainRt,  see  Evidence. 

Evhitnice  Identify Inf?  m]i>erintendeiit  of  tranR|iortation,  aee  Wrr- 
NESBES  1 ;  Indiana  Union  Traction  Co.  v.  Scribner,  621,  636  (16). 

I.    Location. 

1.  Street. — Maintetianre  of  Street  in  Safe  Condition. — Statutes. — 
ViHler  IIWMf)  Burns  VMS,  Acts  ISOO  p.  260,  |2,  It  Is  the  duty  of  a 
street  railroad  company  to  repair  those  i>ortionB  of  the  streets 
occupied  by  Its  tracks,  and  for  Its  neglect  thereof  It  is  liable. 

Indianapolis  rroctton,  etc,  Co.  v.  Springer,  35, 40  (3). 

II.    Rights  of  Way. 

2.  Eminent  Domain. — Title. — A  railroad  company  In  condemning  a 
right  of  way  aci]ulres  only  an  easement 

Cleveland,  etc.,  R.  Co.  v.  Doan,  322. 325  (1). 

3.  Title  Acquired. — Change  of  Grade. — Under  the  Indiana  laws,  a 
ralIro4id  company  in  condemn ing  a  right  of  way  obtains  an  ease- 
ment giving  to  It  the  right  subsequently  to  elevate  or  lower  Its 
traclvs  without  extra  compensation,  though  a  map  and  profile 
of  the  proposed  road  is  nniulred  to  be  filed  (551W  Bums  190S. 
83902  R.  S.  18S1),  the  damages  originally  given  constituting  the 
total  damages  for  the  easement. 

Cleveland,  etc.,  R.  Co.  v.  Doan,  322, 326  (4),  327  (4). 

4.  Condemnation. — Profile.— Time  of  Filing.— Statutes. — Section 
nilM  Bnnis  11K)S,  53002  R.  S.  1881,  providing  that  every  railroad 
<*i»nipjuiy,  "before  proceeding  to  construct  a  part  of  its  road  into 
or  through  any  county  named  in  Its  articles  of  association,  shall 
make  a  map  and  profile  of  the  route  ♦  ♦  ♦  which  shall  be 
♦  ♦  ♦  filed  in  the  office"  of  the  clerk,  does  not  require  the 
filing  thereof  before  the  condemnation  proceedings  are  instituted. 

Cleveland,  etc.,  R.  Co.  v.  Doan,  322, 326  (5) . 

5.  Damages. — ^Unless  a  railroad  company  makes  its  map  and  pro- 
file a  part  of  its  proceedings  in  condemning  its  right  of  way,  and 
the  damages  arc  assessed  upon  a  ainsideratlou  thereof,  the  owner 
has  no  right  to  damages  for  subsequent  changes  in  the  grade  of 
the  railroad  necessitating  filling  or  excavating. 

Cleveland,  etc.,  R.  Co.  v.  Doan,  322, 330  (6) . 

(;.  Condemnation. —  Embankments. —  Overfloics. —  Damages. —  Ert- 
drure. — Evidence  that  defendant's  land  was  appropriated  for  a 
railroad  right  of  way,  that  an  embankment  was  constructed  for 
tlie  track,  that  the  remainder  of  his  land  was  subject  to  overflow, 
and  that  the  embankment  would  cause  the  overflow  to  remain  on 
the  land  for  several  days,  sustains  a  verdict  for  damages;  and 
the  judgment  will  not  be  considered  excessive,  where  there  was 
some  evidence  supporting  the  verdict. 

Ferdinand  R.  Co.  v.  Bretz,  642.  644  (2) . 

7.  Grants. — Incidents. — Telrphotioi.—A  grant  to  a  railroad  com- 
pany of  a  right  of  way  carries  by  implication  the  right  to  con- 
struct telegraph  and  telephone  lines  to  be  used  in  connection  with 
such  railroad.  City  of  Logansport  v.  Smith,  64, 76,  (11 ) . 

III.    Construction,  Maintenance  and  Equipment. 

Contracts  to  construct,  not  capable  of  specific  performance,  see  Spe- 
cific Pebfobmance  1,  2;  Morey  v.  Terre  Haute,  etc..  Light  Co., 
16. 
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8.  Interurhan. — Telephones. — Readjustment  of  Wires. -^Damages. 
— Where  the  construction  of  an  Interurban  railroad  necessitates 
the  readjustment  of  a  telephone  company's  wires  over  the  right 
of  way,  the  interurban  company  Is  liable  for  the  reasonable  ex- 
penses thereof. 

Indianapolis,  etc..  Traction  Co.  v.  Arlington  Tel  Co.,  657, 664  (7). 

IV.    Operation. 

(A)     Statutory,  Municipal  and  Official  Reoulation. 

0.  Broken  Trains. — Speed  Ordinances. — Speed  ordinances  do  not 
directly  apply  to  loose  cars  or  broken  trains,  but  If  such  cars  are 
running  because  of  a  momentum  received  from  their  train,  such 
fact  becomes  evidence  of  a  violation  of  the  ordinance,  such  opera- 
tion of  cars  not  being  permitted  under  any  circumstances. 

Chicago,  etc.,  11.  Co.  v.  Vesier,  141, 148  (3). 

10.  Tracks.— 8tritchinf7.—Flagmen.^Vm\Qr  §52(50  Bums  1908,  Acts 
1891  p.  364,  §1,  providing  that  "all  railroads  ♦  ♦  ♦  having 
more  than  two  tracks  across  any  public  highway  or  road,  and 
use^l  for  switching  purposes  exclusively,  or  regularly,  or  if  only 
one  track,  and  useil  for  switching  puriwses,"  the  company,  when 
ordered  to  do  so  by  the  board  of  commissioners,  must  keep  a 
flagman  at  such  crossing,  a  company  that  has  two  main  tracks 
and  two  other  tracks  on  which  whole  trains  are  switched 
so  as  to  permit  the  passage  of  trains  on  the  main  tracks,  on  the 
order  of  the  proper  board,  must  maintain  a  flagman. 

Pennsylvania  Co.  v.  Mosher,  550, 550  (1),  562  (1). 

11.  Failing  to  Stop  at  Crossing. — Defective  Interurban  Cars. — 
Concurrent  Negligence. — Where  defendant  interurban  railroad 
company's  manager  promised  the  plaintiff  motorman  to  have  his 
car  repaired,  and  the  car  was  taken  to  the  shop,  and  the  plaintiff 
afterward  in  obedience  to  an  order,  hastily  took  such  car  on  a 
trip,  such  car  appearing  to  have  been  repaired,  and  the  plaintllT. 
thinking  the  car  was  repaired,  ujwn  approaching  defendant  rail- 
road company's  crossing  attempted  to  apply  the  sand  to  stop  the 
car,  but  the  car  had  not  been  repaired  and  there  was  no  sand, 
and  the  car  ran  upon  the  railroad  crossing  and  was  struck  by  de- 
fendant railroad  company's  train  which  made  no  stop  for  the 
crossing,  both  defendants  are  guilty  of  concurrent  negligence  and 
are  jointly  and  severally  liable  for  the  Injury  committed. 

Louisville,  etc.,  Lighting  Co.  v.  Hj/nvs,  507,  512  (5),  515  (5). 

12.  Crossings. — Stopping  of  Trains. — Statutes. — Purpose. — One  ob- 
ject of  the  statute  reipilrlng  locomotive  engineers  to  stop  their 
trains  l)efore  crossing  another  track  ($2'i74  Burns  1008,  Acts  1005 
p.  584,  §668)  was  to  prevent  Injuries  to  i)ersons  who  might,  for 
some  excusable  cause,  be  on  such  crossing. 

Louisville,  etc.,  Li{jhting  Co.  v.  Hynes,  507, 515  (6). 

13.  "Svitching:'— Statutes.— Evidence.— T\\Q  word  "switching,'*  as 
used  In  §15200  Burns  1008,  Acts  1891  p.  364,  §1.  providing  that 
railroad  companies  shall  maintain  a  flagman  at  their  highway 
crossings  where  they  have  nu^re  than  two  tracks  and  one  of  thtnn 
Is  used  for  "switching"  puri>oses,  Imywrts  the  shifting  of  one  or 
more  cars  or  trains  from  one  track  to  another,  and  the  exclusion 
of  evidence  showing  the  technical  meaning  of  such  word  is  harm- 
less. Pennsylvania  Co.  v.  Mosher,  556, 563  (8) . 

14.  Loose  Cars. — Violating  Speed  Ordinance. — Evidence. — Jury. — 
Whether  loose  cars  received  their  momentum  from  the  train  of 
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which  .they  had  been  a  part  canslng  them  to  mn  orer  street 
cTOfwinp)  at  an  exeesslve  speed.  Is  a  question  for  the  Jury. 

Chicago,  etc.,  R,  Co.  v.  Vester,  141, 150  (4) . 

\Ti.  fnterurhan. — Operation  of,  on  Private  High  tit  of  Way. — Inter- 
urban  railroad  companies,  in  the  ofieration  of  their  cars  on  their 
private  rights  of  way,  are  governed  by  the  same  laws  as  steam 
railroads.  Hnow  v.  Indianapolis,  etc.,  R,  Co^  189. 195  (4) . 

(B)     Companies  and  Pebsons  Liable. 

10.  Breaking  Train. — Inferencat. — Xcgligrnce. — Evidence. — Where 
there  was  evidence  that  a  coupler  which  brolce,  thereby  severing 
the  train,  was  so  strong  tliat  an  extraordinary  Jerl(  was  required 
to  break  it,  the  Jurj'  was  authorizeil  to  infer  negligence  in  the 
management  of  the  train. 

Chicago,  etc.,  R.  Co,  t.  Vesier,  141, 153  (9) . 

(C)      ACCIDENTB  AT  CbOSSINOS. 

17.  Duty  to  Stop  Trains. — Failure. — Negligence. — Where  interlock- 
ing device's  are  not  used  at  a  railroad  crossing,  it  is  the  duty  of  a 
railroad  engineer  approaching  such  crossing  to  stop  his  train,  and 
hlM  failure  so  to  do  constitutes  a  misdemeanor  and  is  negligence 
per  He.    Louisville,  etc.,  LightUig  Co.  v.  Uynes,  507, 511  (2) ,  512  (2) . 

IS.  Danger. — Sotice. — A  known  railroad  crossing  constitutes  no- 
tice of  danger,  and  the  unexcused  failure  of  a  traveler  to  use  his 
Htuises  in  looking  and  listening  for  approaching  cars,  will  pre- 
clude a  recovery,  where  such  failure  proximately  contributes  to 
his  injury.  Indiana  Union  Traction  Co.  v.  Myers,  646, 651  (5) . 

10.  F(ounding  Whistles. — Negligence. — The  failure  of  an  Internrban 
railrond  company  to  sound  Its  whistle  not  more  than  100  rods  nor 
l4>ss  than  SO  rods  from  a  highway  crossing  constitutes  a  misde- 
nu'rtiior  (fi2(»70  Burns  1908.  Acts  1905  p.  584,  §(rr3)  and,  as  to  one 
using  such  cros.sing.  Is  negligence  per  se. 

Indiana  Union  Traction  Co.  v.  Myers,  646, 652  (7). 

20.  Interurhan. — \egUgenee. — Last  Clear  Chance. — ^Where  the 
plaint! IT'S  horses  were  on  the  internrban  tracks  when  the  car  was 
.TOO  tei^t  away  running  thirty  miles  an  hour  and  no  effort  was 
made  to  check  the  car,  a  collision  appearing  inevitable,  the  doc- 
trine of  "last  clenr  chance"  applies. 

Indiana  Union  Traction  Co.  v.  Myers,  646, 657  (11). 

21.  Interurhan.  —  Private  Crossings.  —  Travelers.  —  Contributory 
NegUgenve. — A  traveler  who  is  familiar  with  a  private  interurhan 
railroad  crossing  and  its  surroundings,  and  who  attempts  to  cross 
when  an  approaching  car  is  visible  to  him  for  a  considerable  dis- 
tance before  lie  roaches  such  crossing,  and  the  motorman  sounds 
his  whistle  at  a  distance  of  GOO  or  700  feet  from  the  crossing,  is 
guilty  of  contributory  negligence  as  a  matter  of  law. 

Snow  V.  Indianapolis,  etc.,  R.  Co.,  189, 193  (1). 

22.  Confrihulory  Negligence. —Where  one  voluntarily  crosses  an  in- 
ternrban railroad  track  in  front  of  an  approaching  car  which 
was  or  could  have  been  seen,  he  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

Snow  V.  Indianapolis,  etc.,  R.  Co.,  189, 194  (2),  197  (2). 

23.  Travelers. — Assumptions  as  to  Conduct. — A  motorman  has  the 
right  to  assume  that  a  traveler  approaching  a  crossing  will  use 
all  of  his  faculties  to  avoid  an  approaching  car,  and  that  he  will 
stop  when  danger  threatens. 

Snoic  V.  Indianapolis,  etc.,  R.  Co.,  189, 194  (3). 


INDEX.  781 


BAIIiBO  ADS— Continued. 


24.  Interurban, — Respective  Rights  of  Company  and  Traveler, — A 
railroad  company  and  a  traveler  have  equal  rights  upon  a  public 
crossing,  except  that  the  company  has  the  right  of  priority  of 
passage.  Bnow  v.  Indianapolis^  etc.,  R.  Co.,  189, 190  (8) . 

25.  Intertirhan. — Assumption  as  to  Traveler's  Capacity. — Instruc- 
tions.— An  instruction  that  a  motorman  may  assume  that  a  trav- 
eler, approaching  a  crossing  has  the  ordinary  faculties,  until 
something  appears  to  the  contrary,  Is  correct. 

Snow  y.  Indianapolis,  etc,  R.  Co.,  189, 197  (9). 

26.  Contributory  'Negligence. — Where  a  street  was  crossed  by  three 
railroad  tracks,  the  first  of  which  was  occupied  by  a  train  sep- 
arated so  as  to  permit  the  crossing  of  the  street,  and  a 
train  had  just  passed  on  the  next  track,  a  teamster  who  at- 
tempted immediately  afterwards  to  cross  and  was  struck  by  a 
section  of  cars  negligently  permitted  to  become  loose  and  which 
was  running  twenty  miles  an  hour,  the  ordinance  rate  being  ten. 
Is  not  guilty  of  contributory  negligence  as  a  matter  of  law. 

Chicago,  etc.,  R.  Co.  v.  V ester,  141, 146  (1) . 

27.  Loose  Cars. — Excessive  Speed. — Res  Ipsa  Loquitur. — The  doc- 
trine of  res  ipsa  loquitur  does  not  apply  to  establish  negligence  In 
a  case  where  a  teamster  is  killed  on  a  street  crossing  by  uncon- 
trolled, loose  cars  accidentally  broken  loose  from  the  train,  and 
running  at  an  excessive  speed  through  the  city. 

Chicago,  etc.,  R.  Co.  v.  Vester,  141, 150  (5). 

28.  Running  Loose  Cars  Over  Street  Crossings. — yegligencc. — It  is 
negligence  per  se  for  a  railroad  company  knowingly  to  run  loose, 
uncontrolled  cars  over  street  crossings. 

Chicago,  etc.,  R.  Co.  v.  Tester,  141, 151  (6). 

29.  Running  Trains  in  Sections. — It  constitutes  negligence  per  se 
for  a  railroad  company  to  run  a  train  in  two  sections  at  an  ex- 
cessive s'i»eed  so  close  to  each  other  that  persons  attempting  to 
cross  the  street  after  the  passage  of  the  first  section  are  struck 
by  the  second.  Chicago,  etc.,  R.  Co.  v.  Vester,  141, 151  (7). 

30.  Complaint. — A  complaint  by  the  motorman  of  an  interurban 
car,  alleging  that  defendant  railroad  company's  locomotive  engi- 
neer negligently  failed  to  bring  his  passenger-train  to  a  full  stop 
before  entering  ui)on  the  crossing,  that  plaintiff's  car  was  ap- 
proaching and  about  to  cross  such  crossing,  and  that  by  reason 
of  defendant's  negligence  in  failing  to  stop  its  train,  plaintiff  was 
Injured,  states  a  cause  of  action. 

Louisville,  etc..  Lighting  Co.  v.  Hynes,  507,  512  (3). 

31.  Breaking  of  Trains. — Injuries  at  Street  Crossings. — Complaint. 
— Theory. — A  complaint  alleging  that  defendant  railroad  com- 
pany knowingly  used  defective  appliances  by  reason  of  which  its 
train  broke  into  two  parts,  that  such  company  negligently  man- 
age<l  each  part,  and  negligently  allowed  such  train  and  each  part 
thereof  to  run  over  a  street  crossing  at  the  rate  of  twenty  miles 
an  hour,  the  ordinance  rate  being  ten  miles  an  hour,  thereby 
killing  plaintiff's  decedent  who  was  crossing  the  track,  sufficiently 
shows  negligence  after  the  break  of  the  train,  especially  where 
that  theory  was  acted  upon  by  the  trial  court  and  the  parties 
thereto.  Chicago,  etc.,  R.  Co.  v.  Vester,  141, 147  (2). 

32.  Negligence. — Want  of  Evidence. — Inferences. — Where  a  rail- 
road company  falls  to  introduce  any  evidence  of  the  killing  of  a 
traveler  on  a  street  crossing,  though  it  has  full  knowledge  of  the 
facts,  the  jury  may,  from  the  company's  silence,  infer  negligence. 
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though  It  hEB  not  been  aetnally  established  hy  the  plaintiff's  evi- 
dence. Chicago,  etc.,  R.  Co.  v.  Venter,  141, 152  (8) . 

33.  Instructions. — Jlotr  Considered. — Instructions  concerning  the 
law  applicable  to  the  care  necessary  in  approaching  a  private 
crossing  of  an  interurban  railroad  company,  are  not  erroneous, 
where  the  killing  occurred  at  such  a  crossing,  and  are  not  mis- 
leading when  (considered  with  other  instructions  correctly  stating 
the  law  as  to  other  branches  of  the  case. 

Snow  V.  Indianapolis,  efe.,  R.  Co.,  189, 196  (5). 

34.  Interurban. — Travelers. — Impaired  Hearing. — Instructions. — 
An  instruct  ion  that  if  the  decedent  was  hard  of  hearing,  the  law 
required  him  to  make  use  of  his  other  senses  to  avoid  an  ap- 
proaching car,  is  not  erroneous. 

Bnoxc  V.  Indianapolis,  etc.,  R.  Co.,  Ifi9, 196  (6) . 
^.  Complaint. — Precise  Point  of  Crossing. — Instructions. — An  in- 
struct ion,  in  an  action  for  {tersonal  injuries  received  at  a  certain 
railroad  crossing,  that  the  plaintiff  must  fail  unless  he  estab- 
lishes the  allegation  that  he  w^as  injured  at  such  crossing,  is  not 
erroneous.  Brodcrick  v.  Pittsburgh,  etc.,  R.  Co.,  224, 22Q  (2) . 

36.  Interurban. — Contributory  Negligence. — Instructions. — An  in- 
struction that  if  decedent  drove  upon  the  track  of  an  interurban 
railroad  company  wlien  a  car  was  so  near  that  a  collision  was 
una  voidable,  and  where,  if  he  had  looked,  he  could  have  seen 
the  approaching  car,  he  could  not  recover,  is  correct. 

Snow  v.  Indianapolis,  etc.,  R.  Co.,  189, 196  (7),  198  (7). 

37.  Operation  of. — Instructions. — Assuming  Facts. — ^An  instruction 
that  defendant  Inteinirban  railroad  company  "had  the  right  to 
operate  its  car  over  the  National  road,  at  the  time  and  place 
where  the  decedent  was  injured,  as  averred  in  the  complaint," 
does  not  assume  that  it  had  the  right  to  operate  the  car  ''negli- 
gently" as  averred. 

Snow  V.  Indianapolis,  etc.,  R.  Co.,  189, 197  (10). 

38.  Last  Clear  Chance. — Instruction. — An  instruction  as  to  tlie 
"last  clear  chance"  doctrine  is  not  applicable,  where  a  traveler 
drove  upon  an  interurban  crossing,  when,  if  he  had  looked,  ho 
could  have  seen  the  approaching  car  in  time  to  avoid  a  collision. 

Snow  V.  Indianapolis,  etc.,  R.  Co.,  189, 197  (11). 

39.  Negligence. — Proximate  Cause. — Instructions. — An  instruction 
that  if  defendant  interurban  railroad  company  negligently  oper- 
ated its  car  and  such  negligence  was  the  proximate  cause  of  the 
death  of  plaintiff's  decedent,  the  plaintiff  should  recover,  should 
be  refused,  since  it  Is  incomplete. 

Snow  v.  Indianapolis,  etc.,  R.  Co.,  189, 198  (13) . 

40.  Speed  in  Country. — Instructions. — Harmless. — An  instruction 
that  an  interurban  car  "may  be  run  at  a  higher  rate  of  speed 
over  public  highways  In  the  country  than  on  the  streets  of  a 
city,"  while  iwssibly  misleading  if  standing  alone,  yet  when  read 
with  the  other  instructions,  correctly  stated  the  care  required 
wiiere  tlie  killing  occurred. 

Snow  v.  Indianapolis,  etc.,  R.  Co.,  189, 198  (14). 

41.  Interurban. — Contributory  Negligence. — Jury. — Where  the  evi- 
dence tends  to  show  that  plaintiff's  decedent  was  driving  a  cov- 
ered milk  wagon,  that  he  attempted  to  cross  defendant  inter- 
urban railroad  company's  track,  that  obstructions  prevented  his 
vision  of  the  track  to  the  north  until  he  was  within  six  or  eight 
feet  of  the  track,  that  about  300  feet  north  from  the  crossing  de- 
fendant sounded  the  whistle,  that  the  car  was  running  thirty 
miles  an  hour,  that  decedent's  horses  were  on  the  track  when  he 
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was  first  enabled  to  see  up  the  track,  that  the  motorman  made 
little  or  no  effort  to  check  the  car  until  the  collision  happened, 
and  that  the  car  ran  from  125  to  150  feet  before  stopping,  the 
question  of  decedent's  contributory  negligence  is  for  the  Jury. 

Indiana  Union  Traction  Co.  v.  Myers,  646, 648  (4),  652  (4). 

(1>)       INJUBIES  TO  PeBSONS  ON  OB  NeaB  TbACKS. 

42.  street. — Several  Acts  of  Negligence. — Proof  of  One. — Com- 
plaint.— A  complaint  alleging  that  defendant  street  railroad  com- 
pany negligently  permitted  a  hole  to  remain  between  its  rails  in 
a  street,  that  the  plaintiff  ran  into  such  hole  and  was  thrown  on 
the  car  tracks;  that  said  defendant  negligently  operated  its  car 
so  that  plaintiff  was  Injured  thereby,  states  two  separate  negli- 
gent acts,  and  proof  of  one  supports  a  verdict  in  his  favor. 

Indianapolis  Traction,  etc.,  Co.  v.  Springer,  35, 38  (1). 

43.  Street. — Highiray  Crossings. — Frightening  Teams. — Complaint. 
— A  complaint  alleging  that  the  plaintiff  and  her  son,  twenty-four 
years  old,  were  driving  a  team  of  mules  along  the  public  high- 
way at  a  point  where  defendant  street  railroad  comi)any*s  track 
intersects  it,  that  defendant's  motorman  in  charge  of  a  car  was 
approaching,  that  the  mules  became  frightened  and  plunged  and 
reared,  that  plaintiff  signaled  and  called  to  the  motorman,  but 
the  motorman,  **8eeing  the  perilous  condition"  of  the  plaintiff 
when  his  car  was  200  feet  away,  refused  to  check  his  car,  that 
he  negligently  ran  the  car  up  to  the  team,  causing  the  plaintiff  to 
be  thrown  from  her  vehicle  into  such  a  position  that  she  was 
struck  by  the  car,  sustaining  permanent  injuries,  fails  to  state  a 
cause  of  action. 

Evansvillc  Electric  Railway  v.  Folz,  58. 59  (1) ,  G3  (1) . 

44.  Street. — Use  of  Highirays. — Injury  to  Travelers. — Complaint. 
— A  complaint  for  injuries  to  a  traveler  upon  a  highway,  cause<l 
by  a  street  railroad  company's  operation  of  its  car  should  allege 
(1)  that  the  person  Injured  was  In  a  position  of  peril  likely  to  he 
increased  by  the  closer  approach  of  the  car,  (2)  that  the  motor- 
man  saw  such  danger,  or  should  have  seen  it,  in  time  to  avoid  the 
injury,  (3)  that  the  motorman  negligently  failed  to  stop,  and  (4) 
that  by  reason  thereof  the  plaintiff  was  Injured. 

Evansvillc  Electric  Railway  v.  Fols,  58, 62  (3) . 

45.  Street.—  Travelers. —  Peril. —  Complaint. —  Recitals. —  A  state- 
ment in  a  complaint  that  the  plaintiff,  realizing  the  danger,  sig- 
naled and  called  to  the  motorman  of  defendant's  street-car,  is  not 
an  averment  that  plaintiff  was  in  a  perilous  position,  the  facts 
constituting  the  danger  being  necessary. 

Evansville  Electric  Railway  v.  Folz,  58, 64  (5) . 
RATIFICATION— 

See  Pbincipal  and  Agent. 

BEAL  PBOPEBTY— 

See  Advebse  Possession  ;  Deeds  ;  Easements  ;  Eminent  Domain  : 
Estates;  Quieting  Title;  Tenancy  in  Common;  Vendor  and 
Pubciiaser;  Wills. 

Contracts  for  sale  of,  see  Contracts. 

Equitable  rights  in,  see  Equtty. 

Threatened  sale  of,  see  Injunction. 

Rents. — Right  to. — In  the  absence  of  a  contract  providing  other- 
wise, the  rents  of  land  tielong  to  the  owner  of  such  land. 

Jackson  v.  Creek,  541, 547  (2). 
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Neither  morally  nor  legally  wrong,  see  Contracts  24;  BesHre  d 
Co.  V.  Corn  Producta  Mfg,  Co,,  208.  3M  (8). 


Appointment  of.  In  mechanics'  lien  canes,  see  Mechanics'  Liens  4 ; 
Randall  v.  Wagner  Glass  Co.,  439,  441  (1),  442  (1). 

1.  Apiwintment.^Effect  Upon  Liens.— Sales.— Distribution  of  Pro- 
ceeds,—The  appointment  of  a  receiver  does  not  affect  an  existing 
mechanics'  lien;  and  such  lien  attaches  to  the  proceeds  of  a  re- 
ceiver's sale  without  a  stiecial  order  to  that  effect. 

Randall  v.  Wagner  Glass  Co.,  439, 441  (2). 

2.  fluits  Against.— Obtaining  Leave.— Liens.— Sales.— Vemons  de- 
siring to  enforce  liens  against  property  in  the  custody  of  a  re- 
ceiver must  ordinarily  obtain  consent  from  the  appointing  court 
to  bring  suits  therefor;  and  if  the  property  Is  to  be  sold,  such 
receiver  will  be  directed  to  make  the  sale. 

BBPOBMATIOH-  ^^'*'**" ^'  ^"^"^ ^^' ^^^ *^' ^  ^^> ' 

See  CONTBACTS. 


Election  of,  see  Bleotion. 

BEMXTTITUB-^ 

May  be  ordered  on  appeal,  see  Appeal,  87,  90. 

BEXOVAL  OF  CAtTSES— 

Joint  Cause  of  Action  Against  Resident  and  Nonresident.— K  cause 
of  action  brought  Jointly  against  a  resident  and  a  nonresident 
cannot  be  removed  to  the  federal  court. 

Central  Union  Tel,  Co,  v.  Riggs,  45. 46  ( 1 ) . 
BEKT— 

See  Tenancy  in  Ck>MH0N ;  Real  Pbopebty. 
BEPLEVIK— 

Damages  for  delay  of  goods  caused  by  action  of.  see  Damages  2  • 
Beatty  v.  Miller,  494,  500  (10).  ^^a«hs  ^. 

1.  Possession.— Right  o/.— The  right  of  possession  is  the  gist  of  an 
acUon  in  replevin.  Beatty  v.  Miller,  494, 496  (1) . 

2.  Possession.— Right  o/.— Replevin  is  a  possessory  action,  and  the 
plaintiff  must  show  a  right  of  possession  at  the  time  of  filing  his 
*^"^°-  Jarrett  v.  Cauldwell,  478. 480  (1) . 

3.  yature  of  ilcffon.— Replevin  is  an  action  at  law,  and  the  rleht 
of  recovery  must  exist  at  the  beginning  of  the  action,  the  equi- 
table method  of  bringing  the  consideration  into  court  as  for  re- 
scission not  applying.  Jarrett  v.  Cauldwell,  478, 482  (6) 

4.  Breach  of  Warranty.— Burden  of  Proof.— In  an  action  in  re- 
plevin,  wherein  defendant  answered  that  the  i)ropertv  was  held 
by  virtue  of  a  chattel  mortgage,  the  reply  being  that  the  mort- 
gage was  executed  for  the  purchase  price  of  certain  warranted 
machinery  and  that  such  machinery  failed  to  comply  with  the 
warranty  and  was  worthless,  the  burden  Is  upon  the  plaintiff  to 
^IZtJ^^^  T^  machinery  was  worthless  and  that  he  returned  or 
offered  to  return  It .  A.  D.  Baker  Co,  v.  Cometius,  1, 4(1) 
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BBSCISSION— 

See  Replevin;  Sales. 

Of  contracts,  see  Conteacts,  36,  37,  58. 

BES  IPSA  LOQUITXJB— 

Doctrine  of  does  not  apply  to  killing  of  teamster,  on  street  cross- 
ing, by  loose  cars,  see  Railroads  27 ;  Chicago,  etc.,  R,  Co,  v.  Ves- 
ter,  141,  150  (5). 

BES  JUDICATA— 
See  Judgment. 

BESTBAINT  OP  TBADE— 

See  Contracts. 

BEVIEW— 

Of  Judgment,  see  Judgment. 

BIGHTS  OP  WAY— 

See  Railroads. 

BOYALTIES— 

See  Mines. 


See  GouBTS. 


See  Accounts  ;  Contracts  ;  Principal  and  Agent  ;  Receivers  ;  Re- 
plevin. 

Injunction  lies  to  prevent,  on  execution  against  third  persons,  see 
Injunction  4;  First  Nat  Bank  v.  Savin,  266,  276  (10). 

Complaint  to  review  judgment  in  an  action  for  commissions  for 
sale  of  real  estate,  see  Judgment  5 ;  Edwards  v.  Van  Cleave,  347, 
350  (1). 

1.  Transfer  of  Title, — Question  for  Jury, — Where  plaintlflP  agreed 
to  sell  to  defendant  certain  hogs,  receiving  thereon  $100  as  part 
payment,  afterwards  delivering  the  hogs  and  agreeing  upon  cer- 
tain terms  In  settlement,  the  defendants  later  offering  to  settle 
on  such  terms,  at  which  time  the  plaintiff  refused  either  to  accept, 
or  to  return  the  $100,  the  jury  is  warranted  in  finding  that  the 
title  passed  to  defendant. 

Beatty  v.  Miller,  494, 497  (5) ,  498  (5) ,  499  (5) . 

2.  Principal  and  Agent. — TmpUed  Authority. — Fraud. — ^Where  a 
vendor  advertised  a  sale  of  two  mules  "eight  years  old,"  and  em- 
ployed his  son  to  make  the  sale,  the  son's  representation,  at  the 
time  of  the  sale,  that  the  mules  were  eight  years  old,  instead  of 
eleven  and  twelve,  their  true  ages,  and. his  deception  in  conceal- 
ing, by  unknown  means,  the  blindness  of  one  eye  of  one  of  the 
mules,  and  certain  other  defects,  are  chargeable  to  such  vendor. 

Brier  v.  Mankey,  7, 14  (9) . 

3.  Title. — Fraud. — Rescission. — A  sale  tainted  with  fraud  passes 
the  title  to  the  property  soid,  but  such  title  may  be  devested  by  a 
fesQisslon  of  the  sale.  Jarrett  v.  CauldweU,  47S,  481  (S). 
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4.  Rescission. — Return  of  Consideration, — ^In  order  to  rescind  a 
Hale  tainted  with  a  vendee*8  fraud,  the  vendor  must  return  every- 
thing of  value  received,  unless  excused  by  the  vendee  from  so 
doluK;  and  until  such  tender  is  made  the  vendee  has  the  ris;ht  to 
retain  the  property.  Jarrettv,Cauldwell,47S,'iSl  (4). 

5.  Rescission. — Tender. — The  failure  of  a  vendor,  even  through  a 
mistake,  to  tender  bacic  to  a  vendee  who  had  defrauded  him. 
everything  of  value  received,  is  fatal  to  such  vendor's  recovery  of 
the  property  by  an  action  in  replevin. 

Jarrett  v.  Cauldtccll,  478, 481  (5) . 

0.  Avoidance. — Fraud. — Tender. — Interrogatories. — ^Where  the  an- 
swers to  the  interrogatories  to  the  jury  show  that  the  vendor  of 
property  failed  through  mistalie  or  confusion  to  tender  back  to 
the  vendee,  who  had  defrauded  the  vendor,  the  sum  of  fifty  cents 
received,  a  general  verdict  for  the  vendor  in  his  action  in  replevin 
will  be  set  aside.  Jarrett  v.  Cauldtoell,  478, 482  (8) . 

SCHOOLS— 

See  Townships. 

Contracts  for  teachers'  wages  for  less  than  minimum  wages,  en- 
forcible  for  minimum  wages,  see  Contracts  19;  i^ehool  City  of 
EvansvUle  v.  Hickman,  500,  503  (5),  505  (5),  507  (5). 

1.  Teachers. — Wages. — The  minimum  wages  of  school  teachers  are 
regulated  by  penal  statutes  (S§6596,  &'>08  Bums  1908,  Acts  1903 
p.  528,  §§1,  3).    School  City  of  EvansvUle  v.  Hickman,  500, 502  (1). 

2.  Teachers*  Wages.— Contracts. — Parties. — In  Pari  Delicto. — A 
school  teacher  who  contracts  with  a  school  officer  to  teach  for  less 
than  the  minimum  wages  provided  by  statute  (§6500  Bums  1908. 
Acts  1903,  p.  528,  §1)  is  not  in  pari  delicto  with  such  officer,  and 
such  teaclier  may  enforce  the  contract  for  the  minimum  statutory 
amount  ISchool  City  of  EvansvUle  v.  Hickman,  500, 504  (6) . 

3.  Teach  crs. — Contracts. — Written. — Recovery. — School  teachers' 
contracts  must  be  in  writing;  and  no  action  lies  upon  an  oral 
contract  or  upon  the  quantum  meruit. 

School  City  of  EvansvUle  v.  Hickman,  500, 505  (8) . 

SET-OPP— 

See  Pleading. 

SETTLEMENT— 
See  CoMPBOMiSB. 

SPECIAL  FIin>INGS— 

See  Tbial. 

SPECIFIC  PEBFOBMAKOE— 

1.  Construction  of  Electric  Railroads. — Contracts. — A  contract  to 
"construct  an  electric  street  railroad  line  to,  within  and  into  con- 
tiguous territory  beyond  said  city  of  Clinton"  cannot  he  specific^ 
aly  enforced,  being  too  indefinite  in  its  terms. 

Morey  v.  Terre  Haute,  etc.,  Light  Co..  16. 25  /S) 

2.  Construction  of  Railroads. — Ordinarily,  the  courts  will  not  de- 
cree the  specific  performance  of  a  contract  for  the  construction 
of  a  railroad.  Morey  v.  Terre  Haute,  etc,  Light  Co.,  16»  28  ^§P* 
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STATTTTES— 

For  statutes  cited  and  confitmed,  see  p.  xxv. 

See  Appeal;  Attachment  and  Gabnishment;  Contbacts;  Gobpo- 
bationb;  Railboads. 

Appellate  Court  may  construe,  see  Appeal  2;  Lund  v.  Board,  etc., 
175,  180  (4). 

Giving  right  of  action  for  death  caused  by  defendant's  negligence, 
see  Death  2,  3 ;  Leyhan  v.  Leyha/n,  280. 

Relating  to  descent,  see  Descent  and  Distsibution. 

1.  Supplementary. — Titles. — Purview. — Constitutional  Law. — ^The 
purview  of  a  supplementary  net,  to  be  valid,  must  be  covered  by 
the  title  of  the  original  act ;  and  parts  thereof  not  so  covered  are 
invalid.  Connecticut  Mut.  Life  Ins,  Co.  v.  King,  587, 594  (6) . 

2.  Construction. — In  construing  a  statute  the  intent  of  the  legis- 
lature should  be  kept  constantly  in  view. 

Pennsylvania  Co.  v.  Mosher,  55G,  560  (2),  5G2  (2) . 

3.  Construction. — Tntent. — Letter. — The  intent  of  the  legislature 
will  be  carried  out,  though  the  strict  letter  of  he  statute  may 
not  be  followed.  Pennsylvania  Co.  v.  Mosher,  556, 560  (3) . 

4.  Alternative  Constructions. — That  construction  of  a  statute  will 
be  adopted  which  ma  ices  it  effectual  rather  than  one  which  de- 
feats its  puri)ose.  Pennsylvania  Co.  v.  Mosher,  556, 560  (4) . 

5.  Words. — ^The  words  used  in  a  statute  will  be  given  their  ordi- 
nary meaning  unless  that  would  defeat  the  legislative  intent. 

Pennsylvania  Co.  v.  Mosher,  556, 561  (5) . 

0.  Technical  Words. — Technical  words  used  In  a  statute  will  ordi- 
narily be  given  their  technical  meaning. 

Pennsylvania  Co,  v.  Mosher,  556, 561  (6). 

7.  Remedial. — Words. — Words  in  a  remedial  statute  will  be  given 
their  broadest  and  most  liberal  meaning. 

Pennsylvania  Co,  v.  Mosher,  556, 561  (7). 

S.  Purpose. — Terms. — Constrtiction. — Where  the  purpose  of  a 
statute  is  clear,  a  construction  will  be  given  thereto  which  will 
carry  out  such  purpose,  though  such  construction  be  contrary  to 
the  strict  letter  of  the  statute. 

Northern  Ind.  R.  Co,  v.  Lincoln  Nat.  Bank,  08, 107  (8) . 

0.  Altering  Common  Law, — Construction. — Statutes  in  derogation 
of  the  common  law  are  strictly  construe<l. 

Connecticut  Mut,  Life  Ins,  Co.  v.  King,  587,  503  (5) . 

10.  Ambiguous. — Decisions. — Interpreting. — Stare  Decisis. — Wliere 
a  doubtful  statute  has  been  interpreted  by  the  Supreme  ('ourt 
for  such  a  time  that  its  meaning  has  become  settled,  contracts 
made  on  the  faith  thereof  will  be  sustained. 

Ucrron  v.  Whitely,  etc..  Castings  Co.,  335, 338  (2). 

11.  Construction. — County  Reform  Law. — Constitutional  Law. — 
That  construction  of  the  county  reform  law  (Acts  185)9  p.  344) 
declared  by  the  Supreme  and  Appellate  Courts,  which  forbids  the 
boards  of  commissioners  from  entering  Into  any  contracts  for  the 
expenditure  of  public  money,  unless  proper  appropriations  there- 
for have  been  made,  is  correct,  and  does  not  violate  the  right  to 
contract,  take  property  without  compensation,  nor  deny  due 
process  of  law.  Lund  v.  Board,  etc.,  175, 179  (3) . 

12.  "Emergency."— Townships, — The  word  "emergency."  as  used  in 
§9595  Hums  1908,  Acts  1901  p.  415,  §1,  providing  that  the  mem- 
bers of  township  advisory  boards  may  "determine  whether  an 
emergency  exists  for  the  expenditure  of  any  sums  not  included  in 
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the  existing  eBtlmates  and  levy,*'  Imports  an  nnforeseen  occur- 
rence or  combination  of  circumstances  which  calls  for  immediate 
action  or  remedy. 

First  Nat  Bank  v.  Van  Buren  School  Tp.,  79, 85  (4) . 

13.  Remedial, —  Carriers, —  Aetions. —  Regulating  Pleading  and 
Proof, — Presumptions, — Words  and  Phrases. — ^The  act  of  1905 
(Acts  1905  p.  58,  13918  et  seq.  Bums  1908)  regulating  the  plead- 
ing and  proof  In  actions  against  common  carriers  for  failure 
safely  to  transport  goods,  is  remedial  and  should  be  construed 
with  former  statutes  and  the  decisions  thereunder,  the  presump- 
tion being  that  It  changed  the  common  law,  and  that  the  words 
and  phrnses  therein  were  used  In  their  ordinary  meaning. 

Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371, 382  (16) . 


SeeCABBDEBS. 


See  COBPORATIONS. 

8TBEBT  BAILBOABB— 

See  Negligence;  Railiioa]>s. 
Use  of  streets,  see  IIiohwats. 

8TBESTS— 

See  IIiohwats;  Municipal  (3obforatior8. 

SUBBOOATION— 

Township  Creditors. — Unlawful  Loans. — ^A  person  who  lends  money 
to  a  township  on  a  pretended  emergency  order  of  the  advisory 
board,  where  no  emergency  exists,  is  not  subrogated  to  the  rights 
of  the  iiersons  to  whom  the  money  is  paid. 

First  Nat,  Bank  v.  Van  Buren  School  Tp.,  79, 86  (6) . 

sxnciDS— 

See  Insubance. 

SUPPLEKBNTAL  APPEAL— 
See  Appeal  19. 

SUPPOBT— 

See  Divobce. 

Jurisdiction  in  case  of,  see  Judgment  10;  Trinible  y.  Trimble,  181, 
183  (2). 

Judgment  in  action  for,  see  Judgment  11;  McKee  v.  McKee,  161, 
164  (1). 

SUPBEME  COTTBT— 

See  CouBTS. 


See  New  Tbial. 
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SURVEYOR— 

See  BouNDAjoES. 

Improper  api)ointraent  of,  not  reversible  error,  where  his  only  duty 
was  to  carry  out  orders  of  court,  see  Appeal  OS ;  Myers  v.  Rey- 
nolds, 233,289  (9). 


See  Tenancy  in  Common. 

Injunction  against  collection  of  taxes,  see  Injunction  10 ;  Citizens 
Nat.  Bank  v.  Klauss,  50,  56  (5). 

1.  Money  Demands. — Equitahle  Title  to  Land. — Where  a  wife  ad- 
vanced the  purchase  money  for  lands  purchased  for  her,  but  the 
husband,  without  her  knowledge,  took  the  legal  title  to  such 
lands  in  his  own  name,  she  Is  not  liable  for  taxes  on  the  sum  so 
advanced,  where  the  taxes  on  the  lands  were  paid,  she  being  the 
equitable  owner  thereof.  CooA;  v.  JfiWer,  453, 458  (6). 

2.  Banks. — Boards  of  Review.— Duty. — Notice. — It  Is  the  duty  of 
county  boards  of  review  to  assess  bank  stock  at  its  true  cash 
value  on  the  preceding  March  1 ;  and  the  auditor's  notice  of  the 
meeting  of  the  board  invests  such  board  with  jurisdiction  to 
make  the  assessment.        Citizens  Nat.  Bank  w.Klauss,  50,55  {!). 

3.  Banks. — Assessment. — The  fact  that  the  county  board  of  re- 
view assesses  for  taxation  the  total  number  of  shares  in  a  bank, 
instead  of  valuing  each  share,  does  not  affect  such  assessment. 

Citizens  Nat.  Bank  v.  Klauss,  50, 56  (2). 

4.  Banks. — Extending  value  of  Shares  to  Stockholders. — Auditors. 
— Where  the  taxes  against  the  stock  of  a  bank  have  been  placed 
on  the  tax  duplicates  against  the  bank  itself,  the  subsequent 
extension  of  such  tax  against  the  stockholders  is  authorized 
(§10316  Burns  1908,  Acts  1891,  p.  199,  §147). 

Citizens  Nat.  Bank  v.  Klauss,  50, 56  (3) ,  57  (3) . 

5.  Irregularities. — Effect. — Tax  assessments  are  not  rendered  in- 
valid because  of  irregularities  that  do  not  prejudice  the  rights  of 
the  persons  assessed.  Citizens  Nat.  Bank  v.  Klauss,  50, 56  (4) . 


See  Schools. 

TELEGRAPHS  AND  TELEPHONES— 

See  Corporations;  Easements;  Electricitt;  Neqliqence. 

Question  of  priority  of  use  of  highways  by  Interurban  railroad 
company  and  telephone  company,  not  presented  where  special 
findings  show  that  telephone  wires  were  located  on  private 
ground,  see  Appeal  8;  Indianapolis,  etc.,  Traction  Co.  v.  Arling- 
ton Tel  Co.,  657,  663  (3). 

Conflicting  evidence  In  cases  of  injuries  caused  by  electricity,  con- 
clusive on  appeal,  see  Appeal  81 ;  Indianapolis  Light,  etc.,  Co.  v. 
DoWy,  406,  408  (1). 

Construction  upon  railroad  right  of  way,  see  Railroads  7 ;  City  of 
Logansport  v.  Smith,  64,  76  (11). 

1.  Carriers. — Duties. — Public  telephone  companies  are  common 
carriers,  and  must  treat  all  customers  impartially. 

Home  Tel.  Co.  v.  North  Manchester  Tel.  Co.,  411, 418  (1). 

2.  Contracts. — Monopolies. — A  contract,  made  by  local  telephone 
companies  for  the  construction  of  a  competitive  long-distance 
line,  obligating  defendant  telephone  company  to  transmit,  over 
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pliiintilf  tolophone  company's  llneB,  all  telephone  messajces  orig- 
iuntlii}?  on  dofeiulant'R  lines  and  which  are  to  be  transmitted  to 
|)olnt8  on  plainttfTfl  lineH,  but  not  preventing  defendant  from  con- 
niH'tlng  with  otlier  companies*  lines.  Is  not  invalid,  where  the 
public  is  as  well  served  by  plaintiff  as  by  the  other  companies, 
and  where  plaintiff  was  compelled  to  expend  a  large  sum  in  order 
to  care  for  such  business. 

Homo  Tel.  Co.  V.  Xorth  Manchester  Tel  Co.,  411.  418  (2). 421  (2), 
423  (2). 

3.  Contracts. — Public  Rights. — ^Telephone  companies  cannot  con- 
tract hi  (lisrcKard  of  the  convenience  of  the  public,  or  to  deprive 
tlie  public  of  the  l)e8t  and  least  exiwnslve  service. 

Home  Tel.  Co.  v.  Noi-th  Manchester  Tel.  Co.,  41 1, 420  (3) . 

TELEPHONES— 

See  Telegraphs  and  Telephones. 

TENANCY  BY  THE  ENTIBETY— 

One  tenant  by  the  entirety  may  enjoin  sale  upon  an  execution 
against  the  other  tenant  by  the  entiretj',  see  Injunction  7 ;  First 
Xat.  Hank  v.  ^•arln,  2i'M,  277  (14). 

TENANCY  IN  COMMON— 
See  AovEBSE  Possession. 

1.  PossesHion. — Rent. — Tlie  possession  of  one  tenant  In  common  is 
the  iH)s.ses8l<)n  of  all ;  and  the  tenant  In  possession,  unless  he  ex- 
cludes his  cotenant,  is  not  liable  for  the  payment  of  rent,  but  If 
he  rwelves  rent  from  a  third  person  he  Is  requited  to  account 
therefor.  Oeisendorff  v.  Cobhs,  573, 579  (5) . 

2.  Taxes. — Rents.— ^Improvements. — Partition. — Limitation  of  Ac- 
tions.— Where  a  tenant  in  common  in  iwssesslon  In  a  suit  for  par- 
tition makes  a  claim  for  Improvements  made  and  taxes  paid,  he 
is  liable  to  acrount  for  rents  received,  regardless  of  the  six-year 
statute  of  limitations.  Geisendorffy.  Cobhs f^TZ,  580  (7). 

3.  Rents. — Adverse  Possession. — Answer. — Harmless  Error. — Ap- 
peal.— In  an  action  by  the  i)ersonal  representative  of  a  tenant  in 
common  against  decetlent's  cotenants  for  rents  received,  overrul- 
ing a  dennirrer  to  an  answer  of  adverse  possession  is  not  er- 
roneous, such  answer  amounting  to  an  argumentative  denial,  the 
plaintiff  In  order  to  recover  being  required  to  prove  tenancy  In 
common.  Qeisendorff  v.  Cobbs,  573, 580  (8) . 

4.  Estoppel  by  Conduct. — Answer. — In  an  action  by  the  personal 
representative  of  a  tenant  in  common  against  his  decedent's  co- 
tenants  for  rents  received,  an  answer  alleging  that  decedent  knew 
of  defendant's  |)ossesslon,  collection  of  rent.s,  improvements,  and 
also  of  sales  of  parts  of  the  real  estate  by  former  owners,  that 
she  remained  silent  and  failed  to  demand  rent  or  possession,  or  to 
object  in  any  manner,  Is  bad,  since  it  fails  to  show  that  such 
silence  Induced  defendants  to  prejudice  their  interests,  or  to 
show  that  the  defendants  were  not  cognizant  of  all  the  facts  re- 
lating to  decedent's  rights.  Qeisendorff  y.  Cobbs,  373,^1  (9). 

5.  Improvements. — Partition. — Where  tenants  in  common*  without 
authorization  from  their  cotenant  out  of  possession,  place  valu- 
able improvements  upon  the  common  proi)erty,  they  cannot  re- 
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cover  therefor,  their  sole  remedy  being  an  application  to  have 
such  improvements  set  over  to  them  in  partition,  or  to  have  their 
value  given  in  case  the  property  shall  be  incapable  of  division. 

Qeisendortf  v.  C'o6&,s,  573,  582  (10) . 

G.  Rents. — Improvements. — Answer. — In  an  action  by  the  personal 
representative  of  a  tenant  in  common  against  his  decedent's  co- 
tenants  for  rents  received,  an  answer  asking  that  the  value  of 
permanent  improvements  made  by  them  be  set  off  against  any 
sum  due  for  rents,  is  bad,  since  the  action  is  not  for  partition. 

Qeisendortf  v.  Cohbs,  573, 583  (11). 

7.  Rents. — Taxes. — Limitation  of  Actions. — In  an  action  by  the 
personal  representative  of  a  tenant  in  common  against  his  dece- 
dent's cotenauts  for  rents  received,  a  counterclaim  for  taxes  paid 
being  pleaded,  a  reply  of  the  six-year  statute  of  limitations 
should  be  sustained.  Gelsendorff  v.  Cobbs,  573,  583  (12). 

8.  Accounting. — Equity. — Rents. — Taxes. — A  suit  by  a  tenant  in 
common  against  his  cotenaut  for  an  accounting  of  all  rents,  is  of 
eciuitable  cognizance,  notwithstanding  a  counterclaim  for  taxes 
and  permanent  improvements  is  pleaded. 

Qeisendortf  v.  Cobbs,  573, 5S3  (13) . 

9.  Rents. — Evidence. — Declarations  of  Owners. — Adverse  Posses- 
sion.— Witnesses. — Competency. — In  an  action  by  the  personal 
representative  of  a  tenant  in  common  against  his  decedent's  co- 
tenants  for  rents  received,  one  defense  being  that  defendants 
were  the  owners  by  adverse  possession,  decedent's  daughter  is  a 
competent  witness  as  to  declarations  relative  to  possession  and 
title,  made  by  defendants'  grantor  in  possession  during  tlie  pre- 
scriptive period,  when  such  declarations  are  not  in  conflict  with 
the  record  title.  Geisendorff  v.  CobbSy513,:}S4  (IG). 

10.  Complete  Record  Title  by  One  Tenant. — Adverse  Possession. — 
Where  one  tenant  in  common  obtains  title  by  a  deed  purporting 
to  convey  the  whole  title,  and  takes  and  holds  possession  of  the 
entire  estate  such  iwssession,  in  the  absoice  of  evidence  to  the 
contrary,  is  presumed  to  be  adverse;  and  the  statute  of  limita- 
tions w^ill  be  held  to  run  in  his  favor. 

Qeisendortf  v.  Cobbs,  573, 585  (17) . 

11.  Ouster. — Evidence. — ^The  question  of  ouster  is  one  of  fact ;  and 
stronger  evidence  is  requlrAl  to  show  ouster  of  a  cotenaut  by  his 
tenant  in  common  than  to  show  adverse  jmssession. 

Qeisendortf  v.  Cobbs,  573, 585  (19) . 

12.  Ouster. — Adverse  Possession. — Evidence. — WVore  evidence  of 
adverse  possession  is  relied  upon  by  cotenants  to  show  an  ouster 
of  a  tenant  in  common  out  of  possession,  actual  notice  thereof 
must  be  shown,  or  such  facts  as  will  raise  a  presumption  of  no- 
tice of  the  adverse  character  of  the  possession. 

Qeisendortf  v.  Cobbs.  573, 585  (20) . 
TENDEBr- 

On  rescission,  see  Sales  5;  Jarrett  v.  Canldicelh  478,  481  (5). 

Checks. — Waiver. — Juri/- — A  tender  by  check,  where  the  amount 
thereof  only  is  objected  to,  is  snflicient;  and  the  evidence  of  a 
waiver  of  tender  is  for  the  court,  or  jury  trying  the  case. 

Beatty  v.  Miller,  494, 499  (9) . 

TEXT-BOOK&— 

For  text-books  cited,  see  p.  xxix. 
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Contracts  with,  in  violation  of  statute,  void,  see  Gontbacts  21; 
First  NaL  Bank  v.  Van  Buren  School  Tp.,  79,  86  (8). 

Construction  of  adyisory  board  act,  see  Statutes  12;  First  Nat, 
Bank  v.  Van  Buren  School  Tp,,  79,  85  (4). 

Persons  lending  money  to.  not  subrogated  to  rights  of  persons 
whose  debts  were  paid  therewith,  see  Subbogation;  First  Nat. 
Bank  V.  Van  Buren  School  Tp,,  79,  86  (6). 

1.  Advisory  Boards. — Records. — Sotice. — The  records  of  township 
ndrisory  boards  are  public  aud  must  contain  full  accounts  of  the 
procee<llng8  of  such  boards  (J0500  Bums  1908,  Acts  1899,  p. 
150,  |1).  First  \at.  Bank  v.  Van  Buren  School  Tp.,  79, 83  (1). 

2.  Borrowing  Money. — Emergencies. — The  lawful  borrowing  of 
money  by  a  township  to  meet  an  emergency  depends  upon  a  find- 
ing and  entering  of  record  by  the  advisory  board  of  the  fact  that 
such  emergency  exists. 

First  Nat.  Bank  v.  Van  Buren  School  Tp.,  79, 83  (2). 

3.  Loans. — Emergencies. — Record. — Signing. — An  emergency  loan 
cannot  lawfully  be  made  until  an  emergency  Is  entered  of  record, 
and  the  record  is  actually  signed. 

First  Nat,  Bank  v.  Van  Buren  School  Tp.,  79, 84  (3) . 

4.  Loans. — Emergency. — Tuition. — Where  It  is  shown  that  a  town- 
ship had  $919.03  In  its  tuition  fund  on  January  4,  and  that  dur- 
ing such  month  its  second  distribution  would  be  received,  no 
emergency  for  the  borrowing  of  tuition  money  is  shown,  es- 
pe<*ially  where  an  emergency  meeting  of  the  advisory  board  could 
be  called  at  any  time. 

First  Nat.  Bank  v.  Van  Buren  School  Tp.,  79, 85  (5). 

5.  Loans. — Statutes. — Action. — A  township  trustee  who  desires  to 
bind  his  township  In  the  borrowing  of  money  must  proceed  in 
the  statutory  manner;  and  no  action  lies  against  a  township  on 
the  quantum  meruit. 

First  Nat.  Bank  v.  Van  Buren  School  Tp.,  79, 86  (7). 


Of  appeals  involving  constitutional  law  questions  from  Appellate 
to  Supreme  Court,  see  Apfeal  1-5. 


See  Officebs. 


Railroads. — Excavations. — Complaint. — A  complaint  alleging  that 
defendant  railroad  company  unlawfully  entered  upon  plaintiff's 
real  estate  and  removed  earth,  rock  and  gravel  underneath  de- 
fendant's easement,  and  converted  such  materials  to  its  own 
use,  states  a  cause  of  action. 

Cleveland,  etc,  R,  Co,  v.  Doan,  322, 325  (3) . 
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1.     PRKLlMtKABT  pROOtBDiNCM,  1. 
i I.    Rboeption  of  E VIDBMOB,  2-  i. 

III.  Taking  Casb  fbou  Juby,  6. 

IV.  Instbdotions  to  Juby.  6-9. 


v.    Vbbdict  and  Intbbbooatobibs, 
10-19. 

VI.    Special  Findings  and  Comolu- 
BiONS  OF  Law,  20-26. 


See  New  Trial;    Removal  of  Causes. 

I.    I^eliminaby  Pboceedings. 

Exnnilimtion  of  iiarties  before,  see  Discovery. 

1.  Staying  Case  for  Payment  of  Costs. — Vacating  Order. — ^Where  a 
motion  is  sustained  to  stay  proceedings  in  an  action,  until  the 
costs  of  a  former  action  liave  been  paid,  the  payment  of  such 
costs,  or  the  vacation  of  such  order,  will  permit  the  plaintiff  to 
proceed.  McGraw  v.  Nickey,  159, 161  (3). 

IT.    Reception  ob'  Evidence. 

2.  Order  of. — The  order  in  which  evidence  is  admitted  Is  largely 
discretionary  with  the  trial  court. 

City  of  Logansport  v.  Smith,  64, 79  (14). 

3.  Objections  to. — Requirements. — Spccificness.. — Appeal. — An  ob- 
jection that  the  offered  evidence  was  incompetent  is  not  suffi- 
ciently specific  to  raise  any  question  on  appeal. 

Oeisendorff  v.  Cohhs,  573, 584  (15). 

4.  Exclusion  of  Evidence. — Saving  Question. — Appeal. — ^Where  a 
question  is  propounded  to  a  witness  and  objection  is  made,  the 
party  propounding  the  question  should  state  what  he  expects  to 
prove  in  answer  to  the  question,  and  falling  therein,  no  question 
thereon  can  be  presented  on  appeal. 

BrodeHck  v.  Pittsburgh,  etc.,  R.  Co.,  2!2A,  228  (9). 

III.    Taking  Case  from  Jury. 

5.  Peremptory  Instruction. — When  Proper. — Where  the  plaintiff's 
evidence  wholly  fails  to  establish  or  to  tend  to  establish  a  ma- 
terial allegation  of  the  complaint,  a  peremptory  instruction  for 
the  defendant  is  proper. 

Wright  V.  Chicago,  etc.,  R,  Co.,  673, 677  (1 ) . 

IV.    Instructions  to  Jury. 

Making  instructions  a  part  of  record,  see  Appeal  13;  Thieme  d 
Wagner  Brew.  Co.  v.  Kessler,  284,  285  (3). 

Presumption  that  instruction  was  supported  by  evidence,  where  evi- 
dence is  not  in  record,  see  Appeal  61,  84 ;  Holt  v.  Myers,  118, 120. 

Giving  of  harmless  erroneous  InstructIon,,not  reversible,  see  Appeal 
67;  City  of  Logansport  v.  Synith^  64,  78  (12). 

Instructions  in  actions  on  bills  and  notes,  see  Bills  and  Notes  16, 
17 ;  Johnson  County  Saw  Bank  v.  Capito,  461. 

Instructions  in  actions  against  carriers,  see  Carriers  12,  13,  17. 
Instructions  in  insurance  cases,  see  Insurance. 
Instructions  in  actions  by  servants  against  masters,  see  Master  and 
Servant  30-84. 
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Instructions  in  cnse  of  money  had  and  received,  see  Money  fts- 
CEIVEO  G-8 ;  Jackson  v.  Creek,  541. 

Inytrucllons  in  actions  for  negligence,  see  Negligence  27-31. 

Instructions  In  action  by  child  for  services  to  parent,  see  Pabewt 
AND  Child. 

Instructions  in  railroad  cases,  see  Railboabb  25,  34-40. 

Instructions  In  action  between  vendor  and  purchaser,  see  Vendob 

AND  FUBCUASEB. 

0.  Duplication, — It  Is  not  erroneous  to  refuse  to  duplicate  instruc- 
tions. City  of  Logansport  v.  Smith,  64, 79  (13) . 

Indiana  Union  Traction  Co.  v.  Scribner,  621,  642  (29). 

Miller  v.  Miller,  239, 246  (9) . 

Unotc  v.  Indianapolis,  etc.,  R.  Co.,  189. 197  (12). 

7.  Omissions. — Supply  hy  Others. — Where  facts  omitted  from  one 
instruction  are  fully  supplied  by  other  instructions,  such  omis- 
sions are  harmless. 

Broderick  v.  Pittsburgh,  etc.,  R.  Co.,  224, 226  (3). 

8.  Invading  Province  of  Jury. — The  facts  of  a  case  are  for  the 
jury  and  should  not  be  assumecl  in  the  instructions. 

Indiana  Union  Traction  Co.  v.  Myers,  646, 654  (9) . 

9.  How  Considered. — Instructions  should  be  considered  as  a  whole, 
and  if  they  fairly  state  the  law  to  the  jury,  prejudicial  error  is 
not  committed. 

Indianapolis  Traction,  etc,  Co,  v.  Springer,  35, 42  (9). 

V.    Yebdigt  and  Intebbogatobhs. 

Verdict  shows  finding  for  prevailing  party  on  all  issues,  see  Appeal 
62;  City  of  Tipton  v.  Racobs,  681,  684  (3). 

Verdict  in  action  for  failure  safely  to  transport  freight,  see  Cab- 
BiEBS  11;  Cleveland,  etc.,  R.  Co.  v.  Schaefer,  371,  380  (10). 

Verdict  in  negligence  cases,  see  Nbqliqence  34. 

Interrogatories  in  action  against  carrier  for  death  of  passenger,  see 
Cabbiebs  21;  Indiana  Union  Traction  Co.  v.  Scribner,  621,  629 
(6),  631   (6). 

Intorrogntories  in  case  of  death  by  electricity,  see  Electbicity  4; 
Indianapolis  Light,  etc.,  Co.  v.  Dolby,  406,  411  (7). 

Interrogatories  in  master  and  servant  cases,  see  Masteb  and  Sebv- 
ANT  35,  36. 

Interrogatories  in  action  for  money  had  and  received,  see  Money 
Keceived  5;  Jackson  v.  Creek,  541,  552  (10). 

Interrogatories  In  negligence  cases,  see  Negligence  32,  33. 

Interrogatories  in  action  of  replevin,  see  Sales  6;  Jarrett  v.  Cauld- 
well,  478,  482  (8). 

10.  Answers  to  Interrogatories  to  the  Jury  control  the  general 
verdict  only  when  they  are  in  Irreconcilable  conflict  therewith. 

Indianapolis  Traction,  etc.,  Co.  v.  Springer,  35,  44  (14). 
Indiana  Union  Traction  Co.  v.  Scribner,  621. 628  (2). 
Louisville,  etc.,  Lighting  Co.  v.  Hynes,  ^^,  516  (12). 

11.  The  general  verdict  will  prevail  if  it  can  be  upheld  upon  any 
supposable  evidence  admissible  within  the  issues. 

Jarrett  v.  Cauldicell,  478, 482  (7). 
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12.  Conflict. — The  general  verdict  is  a  finding  for  the  prevailing 
party  on  every  material  fact ;  and  to  overthrow  such  verdict  the 
answers  to  the  interrogatories  to  the  jury  must  l>e  irreconcilable 
therewith.  City  of  Logansport  v.  Smith,  64, 74  (6) . 

13.  Presumptions. — Courts  indulge  all  reasonable  presumptions  in 
favor  of  the  general  verdict  but  none  in  favor  of  the  answers  to 
interrogatories  to  the  jury. 

Indiana  Union  Traction  Co.  v.  Scrihner,  621, 628  (3) . 

14.  In  order  that  answers  to  the  interrogatories  to  the  jury  shall 
control  the  general  verdict,  the  antagonism  must  be  apparent 
upon  the  face  of  the  record  and  be  incapable  of  removal  by  any 
admissible  evidence. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 628  (4). 

15.  Undisputed  Facts. — Court. — Jury. — Where  the  facts  are  un- 
disputed and  but  one  reasonable  inference  can  be  drawn  there- 
from, the  question  is  for  the  court,  otherwise  for  the  jury. 

Town  of  Monticelio  v.  Condo,  490, 493  (3) . 

16.  Contrary  to  Late. — Where  the  verdict  was  supported  by  some 
evidence,  within  the  issues,  it  is  not  contrary  to  law. 

Miller  v.  Miller,  239, 246  (10) . 

17.  If  the  answers  to  interrogatories  to  the  jury  exclude  every  con- 
clusion authorizing  a  recovery  in  behalf  of  the  party  securiuj;  the 
general  verdict,  judgment  should  be  rendered  on  the  answers  to 
the  Interrogatories,  regardless  of  the  general  verdict. 

Indiana  Union  Traction  Co.  v.  Kcnb/ier,  621,  628  (5). 

18.  Unsupported  "by  Evidence. — "Sew  Trial — Whore  the  answers  to 
the  interrogatories  to  the  jury  are  not  supported  by  the  evidence, 
the  court  may  order  a  new  trial. 

Chicagoy  etc.,  R.  Co.  v.  Tester,  141, 153  (10). 

19.  Contributory  Negligence. — A  general  verdict  for  the  plaintiff 
in  a  negligence  case  constitutes  a  finding  that  the  plaintiff  was 
not  guilty  of  contributory  negligence, 

Indiana  Union  Traction  Co.  v.  Myers,  046,  648  (2). 

VI.    Special  Findings  and  Conclusions  of  Law. 

Special  findings  unsupported  by  evidence,  how  questionod  on  ap- 
I)eal,  see  Appeal  22;  Reeves  &  Co.  v.  Oillette,  221,  222  (2). 

Siiecial  findings  may  show  ruling  on  demurrer  to  complaint  to  be 
harmless,  see  Appeal  75;  Shank  v.  Trustee.'*,  etc.,  331,  334  (5). 

Special  findings  and  conclusions  of  law  in  case  involving  boundary 
lines,  see  Boundaries  2;  Myers  v.  Reynolds,  233,  237  (3). 

Special  findings  in  action  for  breach  of  contract,  see  Contracts 

03,  04. 
Overruling  demurrer  to  complaint,  not  material,  where  exceptions 

to  conclusions  of  law  present  same  questions,   see   Appkal  5»; 

Indi^inapolis,  etc.,  Traction  Co.  v.  Arlington  Tel.  Co.,  057,  659  (1). 

Conclusions  of  law  in  action  to  establish  boundary  line,  see  Boun- 
daries 7;  Myers  v.  Reynolds,  233,  238  (8). 

20.  Special  Findings. — Want  of  Request  for. — Appeal. — A  special 
finding  will  be  treated  on  appeal  as  a  general  finding,  where  there 
was  no  request  therefor.  Trimble  \.  Trimble,  181, 182  (1). 

21.  Special  Findings. — Withdrawal  of  Request  for. — Effect.— 
Where  a  request  for  special  findings  is  withdrawn  before  a  de- 
cision is  announced,  the  decision  will  be  considered  only  as  a  gen- 
eral finding.  Qeisendorff  v.  Cobbs,  573,  577  (4) . 
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22.  Special  Findings,— Conclusion  of  Law. — Exceptions, — ^By  ex- 
cepting to  conclusions  of  law  all  facts  within  the  issnes  contained 
in  the  special  findings  are  admitted  as  true. 

Myers  v.  Reynolds,  233, 236  (1). 

23.  Conclusions  of  Law, — Exceptions, — Exceptions  to  the  condn- 
slons  of  law  admit  for  the  purpose  of  such  exceptions,  that  the 
facts  are  correctly  found. 

Indianapolis,  etc..  Traction  Co,  Y.  Arlington  Tel.  Co,,  657,659  (2). 

24.  Special  Findings, — Appeal. — Evidence  Not  in  Record. — Pre- 
sumptions,— Where  the  evidence  is  not  in  the  record  on  appeal, 
everything  is  presumed  in  favor  of  the  special  findings. 

First  Nat,  Bank  v.  Savin,  266, 277  (12). 

25.  Special  Findings. — Exceptions. — Sufflvicncy  of  Complaint. — ^In 
deciding  whether  tlie  conclusions  of  law  were  projierly  stated  on 
the  8i>ecitil  findings,  the  court  necessarily  determines  the  suffi- 
ciency of  the  comi>lalnt;  but  the  siieclal  findings  cannot  supply 
omitted  averments  in  the  complaint,  though  they  may  show 
rulings  on  the  complaint  to  be  harmless. 

Shank  v.  Trustees,  etc.,  331, 332  (3). 

TBUSTS— 

See  CONTBACTS. 

Husband  is  "trustee  of  an  express  trust,*'  where  he  takes  note  pay- 
able to  himself  instead  of  to  his  wife,  see  Parties  ;  Owen  v.  Har- 
riott, 359,  362  (2). 

1.  Direct. — Limitation  of  Actions. — Statutes  of  limitation  do  not 
run  against  a  direct  trust  Taberv,  Zehner,  165, 168  (2). 

2.  Parol  Contracts. — Personal  Property. — Trusts  in  personal  prop- 
erty can  he  created  by  i)arol  agreement. 

Taber  v.  Zehner,  165, 169  (3). 

3.  Form  of  Agreement. — No  particular  form  of  agreement  is  neces- 
sary to  create  a  trust.  Taber  y.  Zehner,  165, 169  (4). 

4.  Collections. — Failure  to  Account, — Equity. — Mere  proof  of  the 
collection  of  money  for  another  and  a  failure  to  account  therefor, 
to  the  owner's  knowledge,  does  not  constitute  a  trust  cognizable 
only  In  a  court  of  equity.  Taherv.  Zehner,  165, 169  (5). 

5.  Direct. — Claim. — Confidential  Relations. — Executors.— A  claim 
Khowhig  that  the  claimant  was  ignorant  of  business  matters,  that 
she  entrusted  her  cousin,  a  banker,  with  the  collection  of  money 
due  to  her  from  an  estate,  that  he  collected  it,  and,  by  agree- 
ment, retained  it  and  loaned  it,  and  that  he  failed  to  account 
therefor,  states  facts  sufficient  to  authorize  proof  of  such  claim. 

Taber  v.  Zehner,  165, 169  (6) . 

6.  Contracts.— Fraud,— Abuse  of  Confidence.— Equity. — Limitation. 
— Where  the  evidence  shows  that  decedent  was  a  man  of  large 
business  capacity,  that  the  plaintiff  was  ignorant  of  business  mat- 
ters, that  she  was  his  own  cousin,  that  he  collected  money  for 
her,  refused  to  account,  loaned  her  money  and  otherwise  imposed 
upon  her,  a  court  of  equity  will  take  cognizance  of  the  matter, 
and  by  declaring  a  trust  relation,  compel  an  acctninting  from  his 
estate  of  the  amount  actually  due.     Taber  v.  Zehner,  165, 173  (8). 

7.  Tmpoftition. — Limitations. — ^Where  a  superior  by  his  positive 
nilsconduf't  so  imiwses  upon  an  inferior  that  the  statute  of  limi- 
tations has  run,  e<iuity  may  declare  the  existence  of  a  trust  rela- 
tion and  grant  relief.  Taber  v.  Zehner,  165, 174  (9) . 


INDEX.  797 

ULTBA  VIBES— 

Ultra  vires  acts  do  not  excuse,  see  Oabbiebs  19;  Indiana  Union 
Traction  Co.  v.  Scribner,  621,  641  (27). 


See  Pleading. 

VENDOB  AND  PXTBCHASEB— 

1.  Covenants. — Warranty. — Marketable  Title. — Adverse  Possession. 
— Instructions. — In  an  action  by  a  purchaser  against  his  vendors 
for  rents  alleged  to  be  due  by  virtue  of  a  contract  of  purchase, 
the  vendors  covenanting  to  convey  by  "a  good  and  sufficient  gen- 
eral warranty  deed,  in  fee  simple,"  an  instruction  that  such  a 
covenant  requires  "not  merely  *  *  *  a  good,  but  an  indubit- 
able title'*  and  that  **a  good  title  means,  not  merely  a  title  valid 
in  fact,  but  a  marketable  title,  which  can  again  be  sold  to  reason- 
able purchasers  or  mortgaged  to  a  person  of  reasonable  prudence 
as  a  security  for  a  loan"  and  that  "a  title  open  to  a  reasonable 
doubt  is  not  a  marketable  title,"  is  erroneous,  the  plaintiff  being 
entitled  only  to  a  good  and  marketable  title,  and  a  title  by  ad- 
verse i)ossession  may  be  sufficient,  since  a  perfect  title  can  be  so 
acquired.  Jackson  v.  Creek,  541, 554  (14) . 

2.  Covenants. — Warranty. — Adverse  Possession. — Marketable  Title. 
— Instructions. — In  an  action  by  a  purchaser,  for  rents  alleged 
to  be  due  to  him  by  virtue  of  a  contract  of  purchase  requiring  the 
vendors  to  convey  the  premises  by  "a  good  and  sufficient  general 
warranty  deed,  in  fee  simple,"  and  evidence  of  a  title  by  adverse 
possession  having  been  admitted,  an  Instruction  that  an  alleged 
defect  in  the  title  would  not  excuse  performance  by  the  pur- 
chaser, if  the  vendors  had  been  in  open,  peaceable  and  uninter- 
rupted possession  of  said  real  estate  for  more  than  twenty  years 
under  a  claim  of  ownership,  and  were  at  that  time  In  possession 
and  were  able  to  give  possession  to  the  purchaser,  is  correct,  and 
should  have  been  given,  since  a  title  so  acquired  extinguishes  all 
adverse  claims  or  interests.  Jackson  y.  Creek,  Ml,  555  (15). 

VENUE— 

Change  of  judge,  see  Judqeb. 

VEBDICT— 

See  Trial. 

WAGES— 

See  Work  and  Labor. 

WAIVBBp- 

See  Appeal. 

Of  tender  in  money,  see  Tender. 

Of  street  assessment  defects,  binding  upon  heirs  and  grantees,  see 
Municipal  Corporations  1;  Close  v.  Ttri&eZi,  21)0, 295  (3). 

WABBANTY— 

See  Contracts  ;  Vendor  and  Purchaser. 

Verdict  in  case  of  breach  of,  based  upon  conflicting  evidence,  con- 
clusive on  ai)peal,  see  Appeal  S2;  llitz  v.  Warner,  612,  620  (11). 
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See  New  Tual  3. 

Testamentary  disposition  of  property,  see  Bills  Ain>  Notes  10; 
Bundrant  v.  Boyce,  253,  257  (3). 

As  to  interest  on  legacies,  see  Intebest;  Lupton  v.  Coffel,  446, 
452  (7) 

1.  Legacies. — Actions  for. — Complaint. — Essentials. — A  complaint 
against  an  executor  for  the  allowance  of  a  legacy  need  not  allege 
that  there  are  funds  from  which  such  legacy  may  be  paid,  or  that 
the  debts  of  the  testatrix  are  all  paid. 

Lupton  V.  Coffel,  446, 448  (1) . 

2.  Legacies. — Evidence.— EYidence  of  a  will  bequeathing  to  claim- 
ant "the  sum  of  $600,"  sustains  a  Judgment  in  his  favor  for  such 
sum.  Lupton  t.  Coffel,  446, 452  (5 ) . 

WITNESSES— 

Failure  to  produce.  Inference,  see  ESvidence  2,  3;  Indiana  Union 
Traction  Co.  v.  Scribner,  621. 

(Competency  of,  in  claims  against  estates,  see  Executobs  and  Ao- 
M1NI8TBATOKS  4;  McKcc  V.  McKcc,  161,  165  (2). 

luHtnictlon  as  to  credibility  of,  see  Master  and  Servant  32;  Cin- 
cinnati, etc.,  R.  Co.  V.  McCollum,  184,  187  (2). 

1.  Identity. — Declarations  Over  Telephone. — Interurban  Railroads. 
— Superintendent  of  7'ransportation. — Evidence  showing  that  the 
manager  of  a  park  agreed  with  the  manager  of  an  excursion  to 
make  arrangements  for  a  conmiission  on  the  proceeds  of  an  ex- 
cursion lx»at  with  the  superintendent  of  transi)ortation  of  defend- 
ant interurban  railroad  company,  that  he  called  such  superin- 
tendent over  the  telephone  and  conversed  with  him  on  the  sub- 
ject, that  the  manager  of  the  excursion  was  called  to  the  tele- 
phone and  8[>oke  concerning  such  commission,  that  the  park  man- 
ager was  recalled  and  he  was  instructed  to  arrange  for  the  com- 
mission, sufficiently  identi'fles  such  su|>eriutendeut. 

Indiana  Union  Traction  Co.  v.  Scribner,  621, 636  (16). 

2.  Competency. — All  persons  are  competent  witnesses  except  as 
otherwise  provided  by  statute.  Miller  v.  Miller,  239, 247  (12). 

3.  Agents  of  Decedents. — An  agent  employed  to  obtain  a  deed  from 
a  husband  and  wife,  both  of  whom  subsequently  died,  is  not  a 
competent  witness,  as  to  matters  learned  from  such  decedents, 
on  behalf  of  those  claiming  by  virtue  of  the  conveyances  secured 
by  him,  as  against  the  representatives  of  the  wife  (§523  Burns 
1908,  §500  K.  S.  1881).  Qeisendorff  y.Cobbs,613,mi  (21). 

4.  Confidential  Communications. — Burden  of  Showing. — The  bur- 
den of  showing  communications  to  be  confidential  rests  upon  the 
party  asserting  that  they  are  such. 

Chicago,  etc.,  R.  Co.  v.  Oorman,  432, 437  (4) . 

5.  Competency. — Attorneys. — The  sole  attorney  for  plaintiff  is  a 
competent  witness  In  behalf  of  plaintiff,  the  weight  of  his  testi- 
mony being  for  the  court  trying  the  case. 

Kintz  v.  R.  J.  Maiz  Luniber  Co.,  475, 476  (1 ). 

6.  Confidential  Communications. — Physicians. — Common  Law. — At 
the  common  law  confidential  communications  made  to  a  physician 
were  not  privileged,  but  they  are  now  by  statute.  (§520  Bums 
1908,  §497  R.  S.  1881.) 

Chicago,  etc.,  R.  Co.  v.  Oorman,  432, 434  (2). 
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WITNESSES— Gontinued. 


7.  Communications  to  Railroad  Surgeon. — Communications  made 
to  a  railroad  company's  surgeon  by  a  person  injured  at  a  rail- 
road crossing  are  not  privileged,  where  such  surgeon  did  not 
treat  the  case,  and  where  he  informed  such  person  that  his  object 
was  to  secure  information  for  the  use  of  the  company. 

Chicago,  etc.,  R.  Co,  v.  Gorman,  432, 434  (3) ,  438  (3) . 

8.  Competency. — Physicians. — Declarations  of  Patient. — ^The  dec- 
laration of  a  mother  as  to  her  intention  of  paying  her  datighter 
for  services  may  be  established  by  the  testimony  of  an  attending 
physician,  where  such  declaration  was  not  called  for  by  profes- 
sional treatment.  Miller  v.  Miller,  239,  247  ( 11 ) . 

WORDS  AND  PHBASES— 

See  Statutes. 

"Adjacent,"  meaning  of,  see  Municipal  Oobporations  4;  Close  v. 

Twibell,  200,  296   (6). 
Ancestor,"  meaning  of,  see  Descent  and  Distribution  3 ;  Gray  v. 

Swerer,  384,  390  (8). 

Emergency,"  meaning  of,  see  Statutes  12 ;  First  If  at  Bank  v.  Van 
Buren  School  Tp.,  79,  85  (4). 

Extras,"  meaning  of,  see  Contbacts  33;  Reheliah  Assembly,  etc., 
V.  Pulse,  460,  474  (2). 

18^  rate  from  the  north,"  meaning  of,  see  Contbacts  30;  Cole  v. 
Leach,  341,  346  (5). 

WORK  AND  LABOBr- 

See  Assumpsit;  Pabent  and  Child;  Schools. 
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